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IN CHANCERY. 



Hi 



LILARY TERM, i6 Geo. t. 1742. 
O. $. PbtUp Lord Hardwificke Baron of 
Hardwcke in the county of GUuctfter 
was Chancellor, and continued fo until 
Michaelmas Term 30 Geo* 2. On the 
19 th of Novemlter i^S^f ^ refigned 
iht Gnurt Seal, which was the fame day 
given in commiffion to Sir yohm Willes 
Knight, Lord Chief JulUce of the Conu 
non Boich, Sir SydneySt^ord Smjibe 
Knight a Barcm of the Exchequer, and 
Sir JoBh Eardly Wdrmt Kftight. a 
, Judge of the King's Bench. 

Oti Tburfday June the 30ih 1757, being 
the very next day after Trjni/v Term 
30 ^ 31 Geo. 2. the above Lord^Com. 
miffioners resigned the Great feal, winch 
at the fame time was delivered by 'the 
King to6ir Roieri Heniey Knight, his 
attorney general who was appointed 
Lord Keeper thereof. 
In the beginning of the year 1760. the 
Lord Keeper Henley was created a peer 
by the flile and title of Robert Lord 
Henley^ Baron ofGraittge, in the county 
of Southampton^ and appointed L^rd 
Htgh Steward of En^landt before 
whom, and his peers, on the i6th andj 
1 7 th of April I ^ 6o- Lawrence carl, of! 
Ferrers was tried and found guilty of! 
maid&t n€m.con* and on Friday the 1 8 th 
received fentetKC to be hanged on Mon^ 
day following, and to be anatomized s • 
but was reipited till May the 6th fbl. 

• lowing, when he was hanged at Tyburn 



King George the id ^led a| KenfingfWf 
Oaober 2Cth 1760. 

A few days oefwe Hilary Term i Geo 3. 
1 761* tnc Lord Keeper Henley delivered 
the Great feal to the young King^ who 
immediatdy re-dctivered it to him by 
the ftylc of Lord Cbancel/or; and fome 

' time after he was' created Earl of Nor^ 
tbtngtoHf and about the fame time the 
patents of all the 12 Judges were rc« 
newed by King G^'o. the 3d. ' 

In the vacation ifter Trinity Term 6 Geo* 
3. 1766. tHe earl of Nortblngton re- 
figned the Great feal, which at the fame 
time was delivered to Charles Lord 
Camden f Baron cACamden-flace^ in the 
C(5|}nty of Kent^ Lord Chief Jnftice of 
the court of common Bench, by the 
ftyle of Lord Chancellor, who at the 
time of publi(hing thefe Cafes, prcfides 
in the High Court of Chanceiy with 
great dignity. 

Hilary Term 16 Geo. 2. ;742. William 
Fortefcutf E(q. Maftcr of the rolls, con- 
tinued fo until he died in i''4S5 Sir 
John Strange, immediately iucceeded 
him, and continued Mailer of the rolls 
till he died in Trinity Ttrm 27^28 
Geo, 2. 1794. Sir Thomas Clarke 
Knight, immediately fuccecded him, 
and continued Mafter of the rolls till 
he died in Michaelmas Term 4 Geo, 3. 
1765. and in iillary Term following 
Sir Thomas Senuell Knight fuccecded 
him, and is now Rafter of the rolls. 
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JUSTICES 



JUDGES, SERJEANTS AND COUNSEL. 



JUSTICES OF THE. KING'S BENCH. 



Hit/VRY Term i6 Gea, 2.1742. O. S» Sir 

William Lee Knight, Lord Chief J uf- 

tice, Sir William Chappie Knight, 

Martin Wright Efq. and Thomas Deni^ 

fiift Efq. Juftices. 

In Hilary vacation 1744-.5. O. S. Mr. 
Jyftice Chappie died, and Sir Michael 
Fcfter Knight*, Serjeant at law, recor- 

■ dcr oi Brijiol was made Juftice of the 
King's Bench in his room, in the fol- 
lowing term. 

5ir William Lee Knight, Lord Chief Juf- 
tice died in Hilary Vacation 1754, and 
on the 2d of May 1754, Sir Dudley 
Rider Knight, the King's attorney ge- 

• ncrai wa^ made a Serjeant at Law, 
and Lord Chief JuHice B. R. in his 
room. 

In Hilafy Term 28 Ge9, 2. 1755. Sir 
Martin Wright Knight, the Senior\ 
Fuijne judge religned, by reason of a 
weaknefs in his ^y^^ and had a pen/ion i 
granted to him for his faithful iervice;! 
and oii the nth of February Sir John\ 
Eardly Wilmot Knight, an eminent bar-! 
riilei[was called to the degree ofSer-j 
jeant at law, made a jud^e of B. R. 
and next day took his feat in court. 

On Tue/day the 25th of May in £aj!er 
Term 29 Geo, 2. 1756. Sir Dudley 
Rider Knight, Chief Jufticc of B. Rj 
died at his houfe in Chancery Lane : in 
- Trinity Term following (there being no 
Chief Juftice appointed) Mr. Ji^ice 
Denifon prefided with great ability, 

' and the bufinef& of the court was .well 
dilpatched. 

On Monday November %\it 8th 1756. in 
Michaelmas Term 30 Geo. 2. The 
honourable William Murray Efq. the 
King's attorney general was called to 
the degree of Serjeant at lawj and the 
iamc day was created a peer by the I 
ftyle and title of William Lord Mans- j 

' feld Baron of Mansfield^ in the county | 
af Notttn^hamt appointed Chief Juftice) 



i, R, and took his place in court th€ 
1 1 th of the fame month. 

On" Monday the 7th of November 1 763. 
the firft day of Michaelmas Term 4 
Geo. 3. Sir Michael Fofier died, and ia 
Hilary Term following isir Jo/eph Tates 
Knight, an eminent barrifler was caU 
led to the degree of Serjeant at law, 
and made a judge of B,R, in the room 
of Mr. Jufticc Fejier. 

In Lafier Term 5 Ceo, 3. 176^. Sir 
Thomas Deni/on Knight, the Senior 
Pui/ne Judge tefigned oy reafon of age 
and innrmiiies, and had a penfion 
granted to him fox; his long and iaithful 
fervice; in the fame term Sir Richard 
Afton Knight, Lord Chief Juftice of the 
Common Pleas in Ireland^ was called 
CO the decree of Serjeant at law, and 
made a judgeof ^.-^. in his room. 

Towards the latter end of the vacation 
after Trinity Term 6 Geo. 3. 1766. Sir 
John Eardly IVilmot Knight, a Judge 
of />. R. was appointed Lord Chief 
Juftice of the court of Common Bench, 
in the room of Lord Camden promoted 
to the Great feal ; and James Hewitt 
Serjeant at law was made a Judge of 
J?. R. in the room of Mr. Juftice Wilmot. 

In December 1767. Jamet bevaitt Efq. a 
judge of the King's Bench was ap. 
pointed Lord Chancellor of Ireland^ 
and created a peer of that' kingdom 
by the title of Baron Lifford* 

January t7th 1768. Hilary Term% Geo. 
3. Edtvard Willes Efq. the King's fp, 
Itcitor ojcneral, fecond fon of the late 
Lord cSiief Juftice Willes^ was made a 
Serjeant at law, and a judge of ^. R, 
in the room of Mr. jufticc Henvitt, now 
Lord Chancellor of Irelan/. 

The Judges of the King's Bench at the 
time of publiftiing thefe Ca/es are - 
William lord Mansfield Chief Juftice, 
Sir Jafeph Yates^ Sir Richard Afton^ 
and Edward Willes Efq. juftices. 



JUSTICES 



JUDGES^ SBBJBANTS AXD COUNSEL* 



JUSTICES OF THE COMMON BENCH-' 



HiLAitrTjiitM i6 Geo. 2. 1742. 0. 5. Sir 
John Willes Knight, Lord Chief Juf. 
tice, Sit'Jobn Forte/cue Aland Knight, 
Sir Thomas Abnn Knight, and Thomas 
Bmrnett Efq, juiticcs. 

In Trimhy Term 19 ^ 20 Geo, 2. 1746. 
Mr. Jufticc Forte/cue rcfigncd, and Sir 
Thomas Birch Knight, Serjeant at law 
was made a judge in his room. 

Mr. Juftice Abnej died about the latter 
end of Rafter Term 23 Geo* 2. 17^0- 
and in Trinity Term following Natha^ 
niel Gundry Efq. an eminent barrifier 
was made a Serjeant, and a judge of the 
C. 5. in his room. 

Mr. Juilice Burnett died about the 6th of 
Januaty 1 765. N. S, and Sir Edtvard 
Ciive Knight, a baron of the exche- 
qucr in Hilaty Term following was 
made a judge of the C. B. in his room. 

Mr. Juftice Gundry died in Hilary vaca- 
tion 27 Geo. 2. 1754- upon the fVeflem 
circuit, and on the 2d oi May 1754. in 
Eafier Term 27 Geo- 2. The lionour- 
able Henry Bathurft Efq. one of his j 
Majefty's learned cbunfel, was made a 
Serjeant at law, a judge of the C. B, 
and took his feat, in court May the 6th 

'754f 
Mr. Juftice Birch died March the 14th 

1757. and in Eafter Term next follow. 

sng the honourable William Noel Efq. 

one of his Majefty 's learned counfel was 

made a Serjeant at law, and a judge of 

the C B. in his room. 
On Tuefday December the 15th 1761. 

Lord Chief Juftice Wilki died about 



one o'clock in the rooming, at his 
houfe in Bloomjhufy Square; on the 
firft day of HUaty Term 2 Geo. 3, 
1762. Sir Charles Pratt^ the King's 
attorney general, was made a Serjeant 
at law appointed Lord Chief Juftice of 
the C B. and took his place in court 
on Monday the 25th of January 

On the 24th of January' i';6^, in Hilary 
Term 3 Geo. 3. Sir Henty Gould 
Knight, one of the Barons or the Ex- 
chequer, having lately been appointed 

' a judge of the C. B. took his place in 
court. 

In the vacation after Trinity. Term c Geo. 
3. I '65. tlie right honourable Sir 
Charles Pratty Lord Chief Juftice of 
the C, B. was created a peer of the 
realm by the ftylc and title of Claries 
Lord Camden^ Baron of Camden-flace 
in the county of Kent. 

In the vacation after Trinity Term 1766. 
the honourabk Sh- John Eardly fViU 
mot Knight, one of the jadges of the 
King's Bench, was appointed Lord 
Chief Juftice of the C. B. (in the 
room of Lord Camden) and took his 
feat 'in coun in Michaelmas Term th« 
'jth<XGeo.$. 

The Judges of the Common Bench at the ' 
time en publiftiing thefe Cajes are, Sir 

?ohn Eardly Wilmot Knight, Lord 
hief Juftice, Sir Edwards Clinte 
Knight, the honooraUe Henry So* 
thurft Efq. and Sir Henry Gould 
Knight, juftices. 
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BARONS 



JIXDGES^ SEBJEANTS AND COUNSEL. 



BARONS OF THE EXCHEQUER. 



Hilary Term i6 Geo. 2. 1742. 0. S. Sir 
Thmas Parker Knight, Lord Chief 
Baron> Sir La'wrence Carter Knight, 
John Reynolds Efq. and Charles Clarke 
Efq barons. 

In Hilary vacation 174V- O. S, Mr. 
Baton Carter died, and in Eajier Term 
18 Geo. 2. 1745* lld*wari dirve Efq. 
a learned barriiler was made a Serjeant 
at law, and a Baron. 

In Eafiir Term 1747. Mr. baron Key- 
nolds died, and the honoural)Ie Hetteage 
Legge Efq, wa» made a Serjeant at 
law, and a Baron in Triui/y Term 2 1 

G«'d7 2. 1747. 

In Ea^r Term 23 Geo, 2. 1 750. Mr. 
$aroo Clarke died> and in - Trinity 
Term 24 Geo* a. 175^0. Sidney Stafford 
S my the Efq. one qf the King's learned 
counfel was made a Serjeant at* law, 
and a Baron. 

On the 3d oi, February in Hilary Term 
26 Geo. 2. 1753. N. S. Sir Richard 
. Adams Knight, Recorder of London, 
was made a Serjeant at law, and a 
Bpron of the Exchequer,. in the room 
of Mr. Baron Cli*ve, who was removed 
to the Common Bench. 

In Trinity vacation .3^ W $$ Geo. 2. 



I7f;9. Mr. Baron Leg^e died at ^riftcli 
and in Michaelmas Term following Sir 
Richard Lhyd Knight, was made a 
Serjeant at law, and Baron of the Ex- 
chequer. 

In Trinity vacation i Geo, 3. 1761. Mr* 
Baron Ltoyd died (at Northallerton in> 
Yorijbiref in his return from Ne<wcaftle^ 
where he had been to try fome rebels 
againft the Militia) and in Michaelmas ■ 
Term- following. Sir Henry Gould 
Knight, one of his Majefty's learned 
counfel, was made a Baron of the Ex. 

^ chequer. 

In Hilary Term ^ Geo. 5. 1763. George 
Perrolt Efq. one of his Majefty's 
learned counfel was made a Serjeant at 
law, and *a Baron of the Exchequer^ 
in the room of Mr. Baron Gould, 
who was removed to the Common 
Bench. 

The Barons of the Exchequer, at the time 
of publilhing [Vol. I. and II.] thcfe 
Reports were. Sir Thomas Parker 
Knight, Lord Chief Baron, Sir Sidney 
Stafford Smythe^ Knight, Sir Richard 
. Adams Knight, and George PerrottECti. 
Barons* 



Some Account of the moft eminent Coui^sel at the Bar, in the 
Years when thefe' CASES, [^FoL 1. and 11."] were adjudged. 



Hilary Term 16 Geo. 2.1742. Matthew 
Skinner, the King's firft Serjeant at 
Law, Chief Jullice of Chefter. 

Sir Dudley Rider Knight, the King's At- 
torney General. 

The honourable William Murray Eiq. the 
King's Sollicitor General. 



King's Serjeants at Law. ' 

Samvfl Prime, Thomas Birch, Edivhrd 
Willes Attorney of the Dutchy. 



Serjeants at. Law. 

Jihn Seljield, Simon Urlin Recorder of 
Loudottjf Thomas Huffey^ Abrahaks Gap^ 
per, William Wynne, John Agar^ 
Richard Draper, William Haynvaref^ 
Thomas Bamardifton,^ Edivard BootU^ 
Ed'ward Leeds^ William Eyre. 



KiifO's Counsel Extraordinary, 

Thomas Bootle Chancellor to the Prince of 
Wales. 

Willlarn 



JUDGES^ 8BRJBAKT8 AND COUNSEL. 



William PauHcefort Attorney Genexal to 
the Prince. 

The hoD. Alexttuder Hume CamphtU Sol- 
llcitor General to the Prince. 

J dm BfvwMy William ^ Noel, Thomas 
Clarif John StrattgCf Richard Uoyd, 
Heneage Legg^NathamielGuMdfy* 

InJfilary Term 19 Geo. 2. 1745. O. S. 
the honourable Henty Bathmtft was 
made King's counTel, and Sollicit(« 
General to the Prince of Wales in the 
roaoic^ Alexander HumtCasmpheL 

Trinity Term 21 Geo. 2. Henfy Banks ^ 
Sidney Stafird Snylhe^ maJe King's 
coanf^l: Leeds the King's Serjeant: 
and on the 23d of Jv«r 1747* i>tfa;i^ 
Foole was made a Serjeant. 

Michaelmas Term 25 Geo* 2. 1 749* Skin^ 
ner, die King's firft Serjeant died, and 
Sir Samuel Prime Knight^ then was the 
King's firft Serjeant. 

In Trinity vacation 24 li 25 Geo, 2. 17 ci. 
Serjeant Belfield was overturned in nis 
chariot upon the Weftem circuit and 

' was A> much hurt that he died in 24 
hoars affiefurards, havbg gone that 
circuit above 120 times, ut audivi.. 

In Michaelmas Term 2^ Geo. 2. 175IJ 
Robert Henley £fq. recorder of Batbi 
was made Kind's counfel. 

In the vacation after Trinity Term 1752; 
^ Serjeant Bamardiflon died. 

Sir Thomas Bootle Chancellor to the late 
Prince of Wales^ died at Oxford, in the 
year 1755. 

Fthrsiafy 3d 1753. the Reporter was 

* made Serjeant at law. 

Serjeant Agar died the 7th of January 

'754- 
In Hilary vacation 27 Geo. 2. 1754. 
Henry Gould, Charles Pratt, Fletcher 
Norton, Thomas Sewell, and the honour- 



able Charles Yorke were made King's 
cooRfel. 

In Eafier Term 27 Geo. 2. 17^4. the 
honourable William Murray was made 
Attorney General, and Sir Richard 
Lloyd Sollicitor General to the King. 

February nth 1755. ^'l^O Term 28 Geo. 
2. Lomax Martin, James He^wiit^ and 
Wi/liam Da^ were made Serjeants at 
law : and about this time Serjeant 
Draper died, and Serjeant Leeds left 
the bar. 

In OSober 1 756, Sit Robert Henley W9% 
made Attorney GeneraU and the ho- 
nourable Charles Torke Sollicitor Ge- 
neral to the King. 

November nth 1755. Edtvard Willes 
Efo. made King's couniel^ and this day 
took his place within the bar. 

March 7 th 1757. Serjeant Willes wsks ap. . 
pointed Lord Chief Baron of the Ex- 
chequer in Ireland. 

May 3d 1757* Thomas Stmnforth and 
James Forfter were made Sojeanta at 
law, and the fame day Serjeant PoaU 
was {worn King's Serjeant, and George 
Perrott King's counfel. 

Eafter Term 31 Geo. 3. Etmb HJhey 
made King's counfel. 

Trinity Term \it%. Sir Samuel Prime 
Knieht, the King's firft Serjeant re* 
tired from the bar, where he had long; 
pradifed in full buiinefs to thelaft, with 
the greateft honour and ability. 

In Trinity vacation! 758. Serjeant Afar- 
tin died. 

In Michaelmas vacation 1758. Serjeant 
Leeds died, Serjeant He*witt made 
Kmg's Serjeant foon afterwards. 

February the 6th' 1759. ^/^*«* Whita* 
ker, George Nares, and Anthony Keck 
made Serjeants at law, the two fifft 
went out king's Serjeants. 
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Serjeants 



JUD6£8^ SEBJBANT8 il7D COUNflCU 



Serjeants at Law^ and Kikg^s Counsel in Hilary Temii 32 

Geo. 2. 1759. 



Sir Sasnul Prime Knight, the King's firft 

Serjeant (retired.) 
Sir Charles Pratt Attorney General to 

the King. 
The honourable Charles Yorke, SoUicitor 

General to (he King. 



King's Serjsa«ts at Law. 

Da*vid Poolej James He^Jt/ttt, William 
IVhitaker^ George Nares* 



King's Counsel. 

Richard Loyiy Richard Afloiff Hewrv 
Gould f Ed*ward Willes^ Thomas Setxetl^ 
William De Grey^ Fletcher Norton^ 
George Perrottt John Morton^ Eliah 
Harvej, 



Serjeants at Law. 

William Wynne^ William IJaynvard^ 
George WH/on, William Da^vJ^ Thomas 
Stanyfortki James Forfter, 

fifichaelmas Term. 2 Geo. 3. I761. Dr. 
IViUiam Blackifion and Charles Ambler^ 
lately made King's coiinfel. 

Saturday November 7th 1761. Jo/eph 
Sayer made a Serjfanr. 

January 23d 1 762. Johu Burlattd mzAt 
a Serjei^nt at law, 

Richard Hujfry^ EdfwnrdTburlo^v, ■ 
Wtbb lateh' m.ide King's counfel. 

On Friday October 29th 1762. Serjeant 
Poole died at Bath^ whither he had re- 
tired ever fmce UW Hilary Term. 

In Michaelmas vacation 1762, Serjeant 
Da'vy was made King's Serjeant. 



In Hilaty Term 3 Geo. J. 1 765. Jchm 
A/pinaly and John Glynn made Ser- 

, jeants at law. 

'John Morton King's counfel, appointed 
Chief Juftice of C/^<y?<T. 

Serjeant Hayward died about this time in 
Shrofji^ire, 

Alexander Wedderbum made King's coun- 
fel about this time. 

Mr. Yorke \^t Attorney General jcfigncd 
a little before Michaelmas Term 4 Geom 
5. 1763. 

miaty Term 4 Geo. 3. 1764. Serjeant 
Hetvitt voluntarily redgned his patent 
to King's Serjeant ; Sir Fletcher Nor^ 
ton being fome time before Sollicitor 
Qeneral, was about this time madti 
Attorney General, and William Dc 
Grey Sollicitor General to the King. 

May 23d 1761. Serjeant Bnrland made 
King's Serjeant, and Richard Clayton 
King's counfel. 

In Hilary vacation 5 Geo. 3. 1765. Ser- ^ 

, jeant William Eyre died in Queen's 
Square, in the paiifh of St. George the 
Martyr. 

April 24th Eafter Term C Geo. 3. 176^, 
Richard Leigh, and IVilliam Jephfon 
made Serjeants at law. 

In Trinity vacation 9 Geo. 3. 1769. the 
honourable Mr. Yorke agaih made At- 
torney General, in the room of Sir 
Fletcher Norton^ who ftill continues the 
King's counsel. 

Some time afterwards Mt. Yorke again 
refigned, and William De Grty was 
made Attorney General, and Ednvard 
Willes Sollicitor General. 

[n Hilary Term 8 Geo. 3. 1768. John, 
Dunning was made the King's Solli« 
citor General. 

Hilaiy vacation 1769. Jamet Wallacf 
made King's counfel. 



The. 



}UD6B8^ 8BVBA9TS AND C0UN8KL. 



The Lord Chancellor, Judges, Serjeants at Law, and King^s 
Counsel, at the Time of publifhing thefe dfes, [fo/. /. aruiJL} 



Chahlks Lord Camdkit Chancellor. 
William Lord Mansfield, Chief JoA 

^ ticc B. R, 
Sir Thomas Sbwell Knight, Mafler of 

the Rolls. 
Sir John Eardiy Wilmot Knight, Lord 

ChicfJufticcC.5. 
Sir Thomas Parked Knight, Lord Chief 
^ Baron of the Exchequer. 
Sir EdiAfard Clkft Knieht, Jaftice C. B. 
Sir S. Sm Smjtbt Koighti Baron of the 

Exchequer. 
Sir Richard Aiaku Knight, Baron of the i 

Exchequer. ' 

The honourable Uenrj Batburft E(q. Juf- 

Sir Hetmy CW// Knight, Juftice C. J?. 
George Ferrot Efq, Baron of the £x^ 

CMqaer. 
Sir Jffefb Yates Knieht, Juftice B. R. 
Sir lUcbardAfion Knight, Juftice M. R. 
Rd'ward miles Efq. Juftice B. R. 
Wilitam Wbitaker firft Serjeant to the 

King. 
Wiiliam De Gre^ Attorney General. 

2ob/t Dmming &)llicitor General. 
f Sammel Prime Knight, the late King's 
jDoft andent Serjeant retired. | 



King's Serjeants. 

Georve Nares^ Jfii/iam Dav/^ Joim 
Burland. 



Serjeants. 

Goorge Wiffon^ James Fcrfler, Jofeph 
Sayer, John Afp'mal (retired.) John 
Gljnm, Richard Leigh, miliam Jefb^' 
/oh and Anthony Keck (retired.)^ 



King's CotTNsat. 

Sir Fletcher Norton made Chief Juftice in 
Eyr£i and retired from the bar laft 
Hilary Term. 

John Morton^ Richard Hnffey, Charles 
Ambier, IViiliam Blachfione, Ed*ward 
TbnrloWf Alexander JFedderhnrn,Jamep 
Wallace. 

Eliab HarieyAiti in the Tacation aftec 
Trinity Term 9 Ceo. 3. ij6^ 



..:. \ 



t«0 



Th* 



JI706BS^ SERJEANTS AJSfO COUNSEL. 



The LoHD Chancellor, Judges, Serjeant at Law~ 6?<r. in 
Michaelmas Term, the 10th Year of King Geo'rs[e the Third 
1769- 

[Prefixed io lie original Edition of FoL ///.} 



dfiA&LSS Lord Camden Chancellor. 
WiLftiAMLord Mansfisldi Chief Juflioe 

Sir Thoma* Sewell Knight, Mailer of 

the Rolls. 
Sir John Eardlt Wilmot, Knight, 

Lord Chief Jnftice C. B. 
Sir Thomas Parkbk, Knight, Lord Chief 

Baron of the Exchequer. 
'Sir Edivard Clktet Knight, Jufticc C. B. 
Sir Sidney StaFprdSmjtSef Ysiighi, Baron 

of the Exchequer. 
Sir Richard Jdams, Knight, Baron of. 

the Exchequer* 
The Honourable Heuiy Balhurfi, Efq. 

JufticeC. B. 
Sir Henry Gould^ Knight, Juftice C. B. 
GcBrge Perroti Efq, Baron of the Ex. 

chequer. 
Sir "fafepb Fa/r^, Knifht, JufUce B. R. 
Sit^Ricbard Afion, Knight, Juftice B. R. 
EdavardWlIIes, Efq. Juftice B. R. ' ' 
Sir Samnel Prime the late King's firft Ser- 
. , jeant at law [retired.] 
miliam Whltaker the King's firft Ser. 

jaant at Law. 
Wiiliam Di Grey Efq. Attorney Ge- 

neral. 
John Dunning Efq. Sollicitor General, 



KiNc^s Sbejbants at Law. 

Ceorgf NareSf William Deevj^ John Bur* 
land% 



Serjeants at Law. 

George Wiifony James Forfierf Jofefk 
^oyer^ John Afpinql [retired] John 
GljnHy Richard Leighy William Jeph* 
fuii Anthony Keck [retired.] 



^ King's Counsel., 

John Morton Chief Juftice of Chefler, 
Richard HuJJeyy Charles Amller, 
William BlackftoKti Ednvard Thstr^ 
lowy Alexander Weflderburne^ James 
Wallace. ' ^ . 



From Michaelmas Term 1769 until 
Ea/lcr Term 1774 inclu(ive. 



17th January 1770, Lord Camden i€. 
iigned the Great Seal, which was de- 
livered to the Honourable Charles 
Yorke the fame day. 

*^i^ .^"i^^f^ '770* Lord Chancellor 
Torke died, 

iiH January 1770, The Great Seal was 
given to Baron Smfthe, Juftice Ba^ 
thurfi, and Juftice Afton^ Lords Com- 
miilioners thereof. 

I2th Pebruary i-j-^o. Sir William Black. 
Jloue Knight, Sollicitor General to the 

Queen, 



JU]>G&9, «ERJBANTS AND COUNSEL. 



(JoMOi was called to the degree of Ser 
jeant acXaw^ ^nd appoints a Juftice 
,of B. R.jn the room of Sir Jofeph 
TaUi Knight, who was remoTCKi to 
the C.'B> m the room of Juftice Cihve 
who lefign^ on a penfion of 1 200I. per 
OMMmm [ut audtvii\ 

Marti 1770. Edtjoard ThurJoWf Efq. 
appmnted Sollicitor General, in the 
loom of yoJ^M Dunmhig ETc^ 

Jfril 1770. Richard jack/om E(q* ap. 
jpointra King's Coanfel. 

7th Jtme 1770. Sir Jo/eph Yatet Knight, 
Joftice Cn B, died, mucb lamented! 

Jum 1770. Sir William hlackftone Juf- 

. tice B. R. appointed as Juftice of C, B, 
in the room of Sir yo/epb Yates* 

Sir William Henry AJhburfi was called to 
the degiee of Serjeant at Law, and ap. 
})ointed a Juftice B. R, about this 
time. 

Richard HuJJey Efq. the Queen's Attor. 
vtj General, died in Trinitj vacation 
1770. 

ajd Janttary 1771. The Lords Commxf- 
fioners rdigned the Great Seal to the 
King, when his Majefty was pleafed to 
|ive it to Henry Lord Apjley^ with the 
ftyle and dlgmty of Lord High Chan- 
cdior of Gr/tf/ Britain. 

January 1771. Sir George Napet one of 
the Kin^s Serjeantb appointed a Juftice 
C. B, in the room of Lord ApfUy* 

li^ January 1 771. Sir William De Grey 
Knight, the King's Attorney General 
called to the degree of Serieant at Law, 
and appointed LevdChienirfHise C. B. 
in ithe room of Lord Chiefj uftice Wil- 
mot who refimd after having prefided 
there above lour years with great ho- 
nour and dignity. 

About the fame time Edtvard Thurlow, 
Efo. was appointed Attorney General, 
and Alexander Wedderinme, Efq. Sol- 
licitor General to the King. 

January lyTi.GriJfth Price Efq. John 
Skynner, Efq. Richard Perrin, Efq. 
were appointed King's Coonfel. 

5th Fehman 1771. Serjeant* X^ffi& ip- 
pointed King's Serjeant. 

In Michaelmas vacation 177 1» Robert 
Jiarl of NortbingtoH late High Chan. 



cellor of Great Britain, died at his feat 
in Hampjbire, 

March 14th 1772. Serjeant Leigh died at 
his hottfe in Lincoln* s-Inn Fields. 

3d April 1772. John Skynner, Efq. 
King's counfel appointed one of the 
Judges of CbeJIer and certain counties 
in Wales. 

Serjeant /tr^^r appointed King's Serjeant 
about the (ame time. 

Serjeant Jf/^ ^^ at Bath about the 
iame time. 

Eafter Term 1771. William Kempe, Eiq. 
Thomas Walker, £fq. and Harley 
Vaughan, Efq. were called to the de« 
gree of Serjeant at Law. 

In the vacation after Trinity Term 1772. 
Francis C. Cnfi, Efq. James Mans/cld, 
Efq. Ed'ward Bearcroft, £fq« and 
George L. Nenunham, £^. were ap^ 
pointed King's counfel. 

After havi^p prefided in the court of Exw 
chequer about thirpr years with mat 
honour and dignity the good l.oid 
Chief Baron Parker rcfigncd a little 
while before Michaelmas Term X772« 
and Bar^Mi Smythe was appointed Loftl 
Chief Baron in his room. 

6th Nonjember 1772. Sir James Eyre, 
Knight, Recoider of London, and 
George Hill, Efq. a learned Barrifter^ 
were called to the degree of Seijcanc 
at law ; Sir James was appointed a 
Baron of the Exchequer, and Serjeant 

■ ^/7/KinrtSwjeant. 

Serjeant (7^«« chdfen Recorder of £«ir« 
don in the room of Sir James Eyre. 

8th Fehmary 1773. Robert Earl of Litcb^ 
field was fworo in court into his office 
of Cnftos Bre^inm C.B. 

15th March i774>» Baron Adams died of 
a malignant fever upon the midland 
circuit. 

8th April I TJ^. Sir John Bnr land Knight 
King's Serjeant, appointed a Baron of 
the Exchequer in tne room of Baron 
Adams » 

iMi April 1774. Nafi Gro/e, ECq. tLTid 
. James Adair, Efq. two learned Barrif. 
ters of Lincoln' S'inn, were called to the 
degrcfe of Serjeant at Law. 

' At 



JUDGES^ S£KjfaANT8 AND COVNAlBt* 



At the time of publiiliing this Book [^Fol. III!] in MUhaehnas 

Term 1774. 



Hbit&t Lord ArsLtr, Lord High Chaiu 

oellor of Great Lritaim. 
William Lord Mansfield, Chief Juftioe 

B.R. 
Sir Thomas Sewbll Knight, Mailer of 

the Rolls. 
Sir William Db Cbbt Knight, liord 

ChicfJufticcC.5. 
SirSiDNBY Stafford Smtthb Knight, 

Lord Chief Baron of the Exchequer* 
Sir Henry GoitUKmght, Jufticc C. B. 
George Perrot £fq. Baron of the Ex. 

ctequer. 
Sir Richard Afton Knight, Juftice B. R. 
Einvard IVdtes Efq. Juftice B. R. 
Sir fTtliiam Blackftorie Knight, Juftice 

C.B. 
^William Henry AJbburftYM^^ Juf- 
tice Bn, R. 
Sir George Nares Knight, Juftice C. B. 
Sir Janus Eyre Knight, Baron of the Ex- 

^ ^eaoer. 
ikyopM Burland Knight, Baron of the 

Exchequer. 
Sir Samuel Prime Knight, the late King's 

firft Serjeant at Law [retired.] 
W'illiam Whitaker, Efq. the King's firft 

Serjeant at Law. 
Ed^ward TknrUav^ Efq. Attorney Gc. 

neni* 



Alexander Wedderhnme SlTq* Sdlicitor 
Gentnd* 



KiHc's Sbbjbamts at Law. 

William Ditvyt Jamet Forfier, George 
Hill* 



SBRjBAmrt AT Law. 

George Wi(fon, Jrfeph Sayer^ J^bn A/pi* 
naif r retired.] Anthony Ketkt [rc« 
tired.] John Gtyltn, William Kempe^ 
Thomas Walker^ Harley Faughan, Net/k 
Grofty James Adair* 



King's Couksbl xxrtAOBDiMABT. 

Charles Amhler^ Efq. Sir Anthony Thomas 
Abdyt Baronet, [retired.] Richard 
Jack/on, Efq. James Wallace^ Efq. 
Gfijfitb Pricey ^i^.John Sfynner, Efq. 
Francis C, Cnfif £(q. James Mans» 
fold, Efq. Edward Bearcroft^ JU\^ 
Goorgi L. Newiskam^ Efq. 
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TABLE 



or 



THE NAMES OF THE CASES, 



IN THE THREE VOLUMES. 



A, 

Adams <^. Freeman, ii. 5. 

• n?. SpSLTty, i. 17^. 

Addifon €^« Gny, ii. 293. 
Alcmbrook t;. Hal]« ii. 309* 
Alcorn 'v. W^broc^, i. 1 1 5. ^ 
Allen a, t» v. the Hundred df Kirton, iii. 

3j8. ^ 
Anonymoai Cafes, i. 22, 3o-;i 41, 7^, 

82, X2I, 130, 256, 266, 302; 11. 

10, 20, 13J.7, 150, 173 ; iii. 124, 
126, 155. 

• •••;•«. Campbell, iii. 240. 

v. CcN>{)er, ii. 375. 

Anion <v. Jefferfon, ii. 164* 
Annftrong <z;. Woolfe^, ii. 19. 
Ackinfon a;. Taylor, ii. 117. . 

• • . • • «i^. Teafdale, iii. 278. 
Aubcer v. Barker^ i. 149. 
Aoftwick v. Clapham gariihes, i. 158. 



B. 

Bagfhaw <i/. Spencer, i. 238. 

£aMwin «v. Rochford, i. 229. 

. • • . • v. Tudge, ii. 2o. 

Bally *v. Wells, iii. 25. ' 

Barbers. Dixon, i. 44. 

Barker V. Braham and Norwood, iii. 368. 

• • • • adminiftratrix, <v. Braham, iii. 

396. 
Bailow *v, Evans, i. 98. 
Barwisir. Keppel, ii. 314. 
Baxdet v. Robbins, ii. 258. 



Baf&tv. Godfchall, iii. I2i. 

Batchelor<v. Bi^^, iii. 319. 

Batesor. Barry, ii. 381. 
\ Baagh v. Price, i. 320. 
I Baxter v. Faulam, i. 1 29. 
; Bayley «i;. Oxford Univeriity, iL ri5« 

Beal <v. Langftaff^ ii. 371. 

Beardmore *v. Carrington, ii. 244. 

Beau a;. Bloom, iii. 456. 

Beavor <v. Hides, ii. 300. 

Beck v. WcUh, i. 276. . 

Bedford, Duke, v. Alcock, t. 248. 

Behema n;, James, i. io|. 

Bell «z;. Simpfon, ii. 10. 
: Benjamin i;. Howell, i. 8i. 
I Biboins v. Mantel, ii. 358, 378. 
I Biddulph <z;. Ather, >i. 25. 
j Bifcoe 'V. Kennedy and Wife, ii. 127. 
> Blaney a;. KenricK, iii. 2O3 • 
I Blaxton 1;. Pye, ii. 309. 
I Blinkhom a;. Feaft, 1. 28;* 

Blood v. Lee, iii. 24. 

Bod wick <t;. Fennell, i. 223. 

Bohoun and others <c;. Burton and othen, 
iii. 58. 

Bdlock V. Saunders and others, iii. 434. 

Boughton V. Chaflfey, ii. 6. 
' Box *v. Diy, i. 59. 
Br^dbum v. Taylor, i. 85. 
Bradley <z;. Windham, i. 44. 
Brett aft. Wadham, ii. 227. 

Brewftero;. Capper, i. 261. 

Briftol, Mayor a, v. ■ , 1. 77, 

'. . <v. ProAor, i. 298. 

Brooke, Ld. nr. Stone, i. 223. 
Brown <v, Beft, i. 175. 

' jfXQWfl 
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Brown v. Seymour, i. j. 

Bruce a;. Rawlins and others, iii. 6i« 

Bru(lnell a;. Roberts, ii. 143. 

Bulla;. Steward, i. 255. ^ 

Burflcni Of. Fern, ii. 47. 

Bufcall v, Hogg, iii. 146. 

Buxton a;. Mingay, ii. ;o. 



Callaghan a». Harris and Wife, ii. 392. 
Camphdi «i;. Aldridgc, ii. 79, 
Carlino's Cafe, i. ', 8. 
Catty <v. Alhley, iii. 454. 
Catlln <z;. Catlin, i. 23. 
Cave 1;. Aaron, iii. 33. 
Cayliilli;. Fitzgerald, i. 28, ^8. 
Clurmberlain «v. Greenfield, iii. 292* 
Chamberlin t. Delarive, ii. 253. 
Chapman 1;. Pickerf^ill, ii. 145. 
Chefter <z/. Upfdale, 1. 778. 
Chefterfield (E< rl) v. Janfen, i. 286. 
Chilton <u. Whiifin, iii. 13. 
Chitty's Cafe, i. 248. 
Coats <z;. Hewit, i 80. 
Coke,adminiflratrix, «z;.Colcraft^ iii. 380* 

• ... v. Sayer, ii. 85. 
Coleby a;. Norris, i. 91. 
CoUett 1;. Maftensan, i. 238. 
Collins v. Blantem, ii. 34U 
Connor a/. Connor, ii. 386* 
Cooke v. Berry, i.^98. 

• ... V. Pettit, 11. 5.^ 
Cooper a;. Sherbiooke, ii. ix6. 
Cope a;. Marfhall, ii. 51. 
Cox v. Rolt, ii. 253. 
Crefley a;. Kell, i. 1 20. 
Crofby (Brafs)'s Cafe, iii. 188. 
Cfowderi;. Rooke, ii. 144. 
Crufoe n>, Bugby,iii. 234. 
Cmtchfield n;. Scyward, ii. 93* 



D. 

Dale V. Eyre, i. 306. 
Daleo'. Hall, i. 281. 
Dariey 1;. Darley, iii. 6. 
Darling <c;. Atkins, iii. 13. . 
Dawkes and Wife a;. Lord de Lorane, 
iii. 207* 



Daubers <v. Pender, i. 329* 

Day, attorney, *v, Buller, iii. J9. "■ 

Denn i. Femfide, i. 176. 

Denny *r. Trapnd, ii. 378. 

Dewell i;. Marfliall, iii. 442. 

Dickon 'v, Clifton, ii. 319* 

Doe 0/. Denny, ii. 337. 

... a;. Holmes and another, iii* 237* 

... 1;. Mafon, iii. Sy ^ 

. '. . v. Roe, ii. 263. 

... v. AiOg'nees of Simpfon, ii. 22. 

Dorc v. Geary, i. 247. 

Douglas V. Hall, i. ^9. 

«r. Vane, 1. 1 28. 

Dover, Town of, *u. Hodgfon, 1. 1 39. 
Dowgalli^. Bowman, iii. 145* 
Drage 1;. Brand, ii. 377. 
Drew v. Marriott, i. 77. 
Drinkwater f^. London Aflarance Com- 
pany, ii. z^'^* 
Driver v. Standrme, ii. 88. 
Dunft^p v. BurweU, i. 224. 
Dye v. Leatherdaie, iii. 2o« 
Dyke v. Sweeting, i. x8i. 



E. 

Earl V. Brown, i. J02.^^ 
Eikhom *u. Le Maitre, ii. 367* 
Elliot *v. Collyer, i. x68. 
1;. Lane,i. 334. 



Ellis q. /. 'u. 



y ii. 369, 



Elton V, Elton, i. 159. 

Emcrfori v. Hawkins, i. 335. 

En^Iifh Of. Bumell and IngKamj ii. 258. 

Entick ^v, Carrington, ii. 275. 

Eton College, tlierrovoilof,<z;.the Bifliop 

of Wmton and Fountain Clerk, iii* 

468. 

Evans v. P ^ attorney, iL 382. 

Evans v. Underwood, i. 262. 

Everal a;. Mafon, ii. 1 1. 

Everal *v, Smalley,* i. 26. 

Exeter, Mayor otj 1;. Trimlet, ii. gj* 



F. 



Farmer v. Rogers, 11. 26. 
Feathers v. Biyan, i. 180. 
Fell a;. Fell, iii. 399. 



Filewood 



KAMBS OF THB CASE«^ 



Filc\Tood'p. Popplew^lly li. 6i, 65. 

Finch <t'. WiHoDy i. 167. 

Fine, Lord Chief Joftice Wilmofi Caf^ 

iii. 24Q. 
Finney v. Finney, i* 54. 
Firebrafs v. Pennant, ii« 254. 



Fiih *o Hatchinfon, ii. 94. 

.,V,LABt 
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Fiflier, adminifbatrixji 



and others, 



Fittleworth bf Palborrow pariihef, i. 81. 
Fitzpatrick v. Pickering, ii. 68. 
Fogocz;. Gale, i. i6z. 
Foneieau v. Anonymous, iii. 59. 
Ford V. Parr, ii. 21, 
Fox a;. Smith, ii, 267. 
Franuningham 01. Brand, i. 140. 
Frampton ^. CoolTon, i. 35. 
Freeland v. Hunt, ii. $ho» 
Freeman <v. Jones, ii. 39 1 • 
Freeman a;. Weft, iu i6j. 
French f. /. <z;. Adams, ii» i68. 
French v. Watfon, ii. 74. 
Frogmorton<z;. Wharrey, iii« 125^ 144. 
...... v. Wright, iii. 414. 

Frytrv, Johnfon, ii. 28* 



G. 

Gardner 'zr. Davis, i. 300, i« 

V, Jeflbp, ii* 42. 

Garrard *u. Early, ii. 4 1 3 • 
Garrat v» Mantel, ii. 380. 
Gates v. Baylev, ii. 313. 
Gerriih v. Kodman, iii. 15;, 164* 
Goddardo;. Vanderheyden, iii. 262* 
Godfrey v. Saunders, iii. 73. 
Golden v. Manning and Peyton, iii« 429, 
GoldTmith v. Baynard, it. 228. 
Goldfvorthy *u» Southcotr, i. 243. 
Gomeflerra *u, Berkley, i. 46. 
Goodall's Cafe, i. 216. 
Goodright -v. Flood, iii. 23*. 

v. Hali, i. 148.^ ^ 

V. Harwood, iii. 497. 

*v. Sales, it. 329. 

• . . . . .07. Searle, ii. 29. 
Goodtitle v. Newman, iii. 516* 

• .... i;. Otway, ii. 6, 
V. Stokes, i. |4i. 

• • • . . a/. Tombs^ iii. ii8. ^ 

. . • . • ^u. Weal and others, iL 369. 
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Goflin V. Wilcock, ii. 302* 
Graham a;. Benton, i. 41. 
Grayfon v» Atkinfon, i. $^$* 
Grey a;. Jones, executrix, iL 251. 
... v. Grant, baronet, iL 252. 
Griffiths 1'. Walker, i. ^$6, f 

<v. Williams, i. 330. 

Grocer's Company v, the Archbiihop of 

Camterhury and fiackhoufe Clerk^ 

iii. 214., 221. 
Grofs v. Fifticr, iii. 48. 
Gulliver <z;. Poyntz, iii. 141* 

v. Wickett, i. loj. 

Gun^v. Mackhenry, i. 272* 
Gwynneo;. Hooke, i. 30* 



H. 

Hallett V. Halktt, i. 173. 
i Hally <v* Tipping, iii. 6t. 
Handalide nj, Morgan, ii. 144, 
Hanfon v. Parker, i. 257. 
Harding -v. Holmes, i. 122* 
Harris n/* Evans, i. 262. 
Fkrtop <7;. Hoare, i. 8. 
Hatch a;. Canon, iii'. c r. 
Havers v. Bannifter, 1. 7. 
Hawes «z;. Hawes, L 165. 
Hawkins nf. Wallis, ii. 173. 
Hay ^. Kitchen, i. 171. 
Hayes a/. Long, ii. 310. 
Heatherly v. Wefton, ii. 233. 
Henchett v. Ximp/bn, ii. 140. 
Henzel Demandant -v. Lodge Tenant, iii* 

154. 
Herbert ^. Aihbumcri i. 297. 
i . . • V. WiUiamfon, i. 324. 
Herring X'. Durant, i. 17;^. 
Hewitt, afllgnee, <v. Mantell, iL 372. 
Hill *v, Holfifter, i. 102. . 
Hodffes <z;. Atkis, iii. 39S. 
Hol<kr v. Prefton, li. 400. 
Holdfaft *v. Morris, ii. 1 15. 
Hole 1'. Finch, ii. 393. 
Honour 1/. Wetherhead, i. 8 j. 
Hooker v. Quilter, L 1 7 1 • 
Hope t/. Colman, ii. '221. 
How 0/. Denin, ii. 142. 
... 1/. Strode, ii. 269. 
Howell q. /. 1 . James, 1. 163. 
• •••«• Morris, i. 79* - 

Huckle 



NAMES OF THE CASEl. 



Hocklc *». Money, 11. 205. 
Hull i;, Pitfieldj i. 46* 



I and J. 

Jackfon v. Dolcman, ii. 393. 
Jackfchii V- Ford, ih. 413. 
* Jcfireys v. Walter, uzio. 
Jenkins a;. Pritchard, ii, 4j^, 
Jcrvoifc ^j. Hall, i. 1 7. 
Johns ^. Whitley and otliers^ ill. 6^, 

129. 
Johnfbn <i'. Bridewater, i. 104. 

• . • • a;. Kennion, ii. 262. 
Jones <z/. Heme, il. 87. 

• . • «u. Tub, i. 329. 
Inchiquin, Lord, t;. O'Bryan^ i. 8l« 
Innholder's Cafe, i. 28 1 . 

Julian If, Shobrooke, ii. 9, 



K. 

Keeling v, Newton, i. 173. 

Kellington, vicar, v. Trinity College, 
Cambridge^ 1. 170. 

Kelly V, Devercaux, 1. 331. 

Kcnchin 1;. Knight, i. 253. 

Kcnrick <r. Taylor, i. 326. 

Kill v. Holliller, i. 1 29. 

King, the,. Sec Rex. 

Kitchen arid others, aHignees of a Bank- 
rupt, 1', Campbell, Efq. iii. 304. 

Knight nf. Prefton, ii. 332. 

Knipe i\ Palmer, ii* 2 30. 

L. 

Lade 1;. Lade, i. 2i«. 

Lake t*. Lake^ i« 2 1 3. 

Lamy i-. Sewcll, i.' i66. 

Lampley v. Thomas, i. i93« 

Langilafi> a;. Rain, i. '1^9. 

Law y. /. t'. Crowthcr, 1. 21. 

Law *u. Worrail, i. 177. 

Leader, widow, t. Moxon and others, 

iii, 46|. 
Leafev. Box, i. 121. 
Lcafingby 'v. Smith, ii. 406. 
Leeman i\ AUenj u 160^ 



Lewis t; Willis, L 3 1 4. 
. . . . i;;. Witham, i. 12, 28. 
Linton t. Bartlett, iii. 47. 
Lockycr, E'q. i< Coward and another^ 
executors, ice. iii. 52. 

'V. Eail L Co. ii. 136. 

London, Mayor of, his Cafe, iii. x8S« 

Long i\ Jackfon, ii. 8r 

. . . T. Linch, iii. 1 94. 

. . . V. Miller, i. 23. 

Low a«. Newland, i. 76. 

. . . 1;. Warrall, i. ic6. 

Lowfield a'. Jackfon, 11. r 1 7. 

. . . • ^ t;. Satchwell, i. 123. 

Loyd't'. Williams, iii. 141. 

. • • ^. ^ &c. 'u, Williams, iii. 250* • 

. f . V. Wintpn, ii. 28. 

Luke, St. pariih of, a;. Middlefex Juflices^^ 

i. 133- 
Luxam t. Mcftins, i. 34, 
Lyddall t-. Duhlap, i. 4. 
Lyde i^, Lawrence^ ii- 4i' 
Lynal 'v. Longbottpit^^ ii, 36. 
Lyon <x;. Ellis, i. 5, 



M. 

Martin *v, Strachan, i. ij SS, 

Martindale «r. Filher, i. 8*8. 

Marriot t;. Lifter, ii. 141, 7. 

Maft 1'. Goodfon, iii. 348. 

Mather T'. Brinker, ii. 243. 

Matravers t'. Foffet and others, iii. 29^, 

Meath, Bifhop of, i\ Lord Belfield, i. 

Melchart and others v, Halfey and otheiSi 

executors, iii. 149. 
Meres & al' v. Anfell & al*, iii. I75. 
Middleton v . Price, i. 1 7 . 
Miller, Thomas, his Cafe, iii. 420* 
Moor 9. Fernhaugh, i. 138. 

• .'.V. Lynch, i. 213. 
Monaugh -v, Cumyns, i. 21 1* 
Morris I'. Barry, i. •. 

• • • • aflignees of the Sheriff, V. Rees an 

attorney, iii. 348. 
Murray « . Harding, derk, iii. 390. 
Murray's Cafe, i. 2^. 
Murray v. WiMbn, 1. 316. 
Mufgrave v% Shelly^ i. 214. 

Ncal 
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N. 
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OP 

THE PRINCIPAL MATTERS 

coirrAimD 
IN THE THREE VOLUMES OF THESE REPORTS. 



Abatemekt. 

Jl RACTICE as to plea in abatement. 

i. 25. 

An (Bxecatrix foes for a debt as executrix 
and Ih fnpr'tojure^^ writ (hall abate. 

1. 171. 

Iflue joined on a plea in abatement for a 
mr/nomtr in an adion upon the cafe 
upon promifesi and found againft the 
defendant, the judgment ihall be fe- 
remptory^ and thernbre the jury ought 
to aiTefs the damages. ii. 367. 

Accord. 

f n what cafe an accord and fatisfa<flion 
(hall be pleaded to be by deed, ii, 86, 

Account. 

It is a rale in pleading in an adion of 
account^ that a matter which may, and 
ought to be pleaded in har^ cannot af- 
terwards be pleaded before the au. 
d'itoru % iii. 113. 

2. Another rule in pleading in this adion 
is ; that if the party is once chargeable 
and accountable he cannot plead in bar; 
except in the cafe of a reteafe^ or plene 
compuiavit ; thefe exceptions are, be- 
caufe a rcUafe^ and iai'tHg fullj ac- 



counted^ are total extinAIons of the 
right of adtion, which the court is to 
judge of; and cren in thofe two cafe? 
they muft be pleaded fpecially, and 
cannot be given in evidence on the plea 
of ne unqnei recehor, *iii. 113, 114* 

3. Anothc^r rule in pleading in this ad^ion 
is, that nothing can be pleaded before 
mudhors, contrary to that which has 
been pleaded before in bar, and which 
has been found by rerdi^. 

iii. 114, rxj*. 

4. All the cafos where pleas have been 
rejedled before auditors^ were, because 
they might have been pleaded in bar. 

ibid* 
^. Joint-faAors are anfvrerahlc and ae« 
countable for the whole ; they are like 
co-obligors, and anfwerabie for one an- 
other, and for the whole. ii'* x 14* 
See Pl^as and Pleadings. iii. 7}, 

Action popcjlar. 

Leave to compound denied in an adlion 
upon the (latute for felling gold rings . 
of lefs finenefs than the Hat. dirc^s. 

Leave to compound in a profccution On 
i\it Jtat. agaxnft gaming. i. i lo. 
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Action upon the Case. 11 

It lies for fulng one in an inferior court 
that hath not jurifdidion of the caufe. 

ii. 302. 
The di^rence between irefpt^s and ca/e ; 
in trefpaft plaintiff complains of an im. 
mediate wrong ; in cafe^ of a wrot^ 
in cof)fequence of another ad. ii. 313. 
See Treffafu, iii. 403. 

It doth not lie for reducing a ferjeant of 
the guards to a common toldier in Ger- 
many againft the commanding officer 
there, being out of the King's domi- 
nions, ii. 314. 
It lies againfl an attorney for negleiflinj^ 
to charge 4 perfon in execution at his 
client's fuit> according to a rule of 
court ; although it feems it was rather 
want of judgment than negligence. - 

il. 32^. 
For diverting a watercourfe ; if one has . 
ancient pits in his lands which are re- 
plenilhed by a rirulet> he may deanfe 
them, but cannot ckuige or enlarge 
(hem. i. 174. 

tne condemnation of goods for not en- 
tering and paying duty by fub-commif- 
ftoners be reverkd by the commiflion- 
ers of appeal, an a6lion for a malicious 
profecution does not lie. i. 232. , 

. Action on the cafe lies againft a furgeon 
and an a{)othccary upon a joint under. 
taking* for unlkilfully diminifliing the [ 
callous of the bone of the plain tifrs leg ^ 
after it'waa fet. ^ ii. 359. ' 

It lies for holding one to bail in an infc- 
rior court, when no more than 30/. was 
owing. * ii. 376. 

It lies againfl a gaoler for an cfcape upon ! 
mefne proce/s^ though the prifoner re- 
turns to prifon on the fame day and 
plaintiff proceeds againft him. ii. 294. 
It doth not lie againft juflices of the peace 
for refufing to grant to one a licence to 
keep an Inn or 2n a/ehou/e^ iii. 121 
Trover lies againft officer? of the revenue , 
for maV-ing a wrongful feifurc of goods. ! 

iii. 146. I 

See Slanderous Words, iii. Sjo* 177. 1 

A6\ion for difturbance of common,' {)y one ' 

commoner againft another. iii. 278. I 

One claiming a right to cut rufhes on a j 



common^ cuts five or fix loads, which de- 
fendants take and carr)' away, trover 
lies. iii. ^^i. 

See Joinder in J/iion. iii. 349. 

An indebitatus ajfumpfit for money lent to 
the wife at the requefl of the hufband 
is a good count. iii. 38H. 

Whether an action upon the cafe lies 
againil common carriers to London^ 
for not delivering goods to the perfon 
to whom the f;ime are directed at his 
placeof abode in London, iii. 429. 

An aftion upon the cafe lies againfl the 
deputy poftmafter of Ipfwicby for 
wrongfully keeping and detaining the 
plaintiff's letters diredled to him, an 
unreafonable time, which the defen- 
dant ought to have delivered to him 
at his place of abode in Ipfwich, 

iii. 443. 

An adlion upon' the cafe lies againil pa. 
viors employed by the commiflioners 
appointed by parliament for paving the 
flreets, for raihng the pavement in the 
front of the plaintiflPs houfes by which 
the pafTage and lights to the houfes are 
obflruded. iii. 4^1. 

Action upon the Statute. 
See title Statute, iii. do, 318. 

Addition. 

Information in nature of a quo tvarntntoy 
the defendant plcjids h? is a Gentleman 
and not an Efquire ; this is bad* be- 
caufe this kind of proceeding is not 
within the ftatute of additions, i. 244. 

A barrifler is an efquire by his ofHce or 
profelliont ^•24f« 

Administration. 

Where adminiflration is granted by one 
having a peculiar jurifdi^Hon ; the 
right of committing adminiflration by 

. fuch peculiar ought to be alleged, and 
is matter of fubilance traverfable. 

iii. 2. 

Administrator. 

The hufband's right of adminiflration to 
his wife is tranfmiflible to his j'epre- 
fcntative, and ihall not go to her's. 

i. 168. 
6 If 
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I^ the hufband does not reduce the wife's 

right into poiTeflion and (he farvives, 

and then dies, her reprefenutive ihalL 

have it. i. 169. 

See Earoit and Feme* iii. 2 7 7 . 

Bills 0/ Exchange. iii. i. 

Executor. i* 4* 

Admiralty. 
Its jdrifdiAion in regard to part owners i 
of (hips in port. i. lot. ' 

Sec Froiiiitioji, i. 264. 

Advowsojt. 

The origin of lay patronages. ii. 185. 

Where an advowfon is in common^ (o that 
the patrons are to prcfenc by turns, a 
prerogative prcfentation of the Crown 
doth not pa(^ for the turn of the other- 
wife ri^htfyl patron. iii. 221. 

In an action for money had and received 
to the plainti£Ps ufc, in order to try his 
right to a dona five chnrcb with cure of 
fouls ; the ouc((ions were : i^, Whe- 
ther the plaintiff is not within the Jf at. 
1 3 Eliz* cap, 1 2. and 13^14 Car, 2; 
cap, 4. and obliged to comply with the 
requisites therein, idly^ Whether it 
was not ncccflary for him to have 

, proved at the trial that he had con- 
formed to thofc requifites; Judgment 
for the plaintiff, iii. 33 9 to 367. 

Some learning touching /r^«/isr/i * r and 

donati ; e lienefices. . ibid, 

^tt Qttare Impedit. ii, 150, i;4. 

Affidavit. 

What is an improper or fufficicnt affidavit 
to hold a perfon to bail. 

ii. 121, T2|; 'lit. 194. 

There muft be a poiitive affidavit of the 
caufc of action to hold the defendant to 
fpecial bail. i. 279, 231. 

Affidavit thnt jhe defendant is tndebted 
to the plaintiff in i o -> /. for goods which ' 
the defendant converted to his own ; 
ufc, is fufficicnt to hold a cuftotn-hcufe 1 
cfficer to bail in trover, and no affida- ! 
vit can be received to explain or con- 
tradict the plaintiff's affidavit to hold ' 
to bail. i. 3.K. I 

Affidavit of fcrvice of a rule with an alio- \ 
caturol coft* and a dema nd made there 



of mr or ahomt fuch a day, h not fuffi. 

cient, for it might be on a Sunday. 

ii. 227. 
After an affidayit hath been read and filed 

it cannot be taken off the file. ii. 371. 
See title Ancient Deme/ne. iii. 5 1« 

ACRBEMCNT. 

See Frauds^ Sec. i. 1 1 8« 

Ambassadors. 

A chaplain to an ambaffador who does 
no duty in his houfe (hall not be pro- 
tected, i. 2o* 
The interpreter to the B^y of Tripoli'% 
ambaflador refufed protection, i. 78* 
Froteilion of an amhoffador for his Eng* 
lijb fecretary was dilallowed, becaufe it 
appeared he was pur/er to a (hip of war* 

iii. 33# 

The fervant of an ambaffador need not be 

a domeftic fervant; for many houfes are 

not large enough to contain and lodge 

. all the fcrvants of fome ambaffadors. 

iii. 35. 

Amendment. 

Declaration amended after 4 plea. i. 7* 

In tilefpafs againft feveral, fer fevcral da« 

mages, judgment may be de melioribmip 

and remit the reft, or it will be error 

and not amendable. i. 30* 

Fcfiea amended by the Judges' notes. 

i- 53. 

The vouchee in a recovery died before 
the return of the fummons ad 'warrant 
tizandum, and it was moved to amend 
the recovery from ad ouem diem to ante 
quern diem, the Youcnee appeared but 
refufed, becaufe the vouchee cannot ap- 
pear before ^he return of the writ of 
liimmons. 3^, 

In a judgment by confeffion upon a war- 
rant ot attorney the defendant's nameii 
not amendable. i . 6 1 • 

The title of a declaration made according 
to the truth of the faCt as to the thne of 
the delivery thereof. i. 78. 

An adion for a falfe return of a member 
to fervc in parliament upon the flat, 7 
(5f 8 /F. 3. for double damages is -re- 
medial, although it is fovnded on a Itf^ 
that is penal. To wlihin the (latutes of 
jeofails. i. 12 c. 

TAc 
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The coart will gire leave to amend a de 
claration after the next tenn in which 
it was delivered. i, 149* 

An information fo^ killing a hare was 1 
amended. i* 165. 

Moved to amend a declaration by chang- 
ing the lenue after a plea pleaded. 

*• '73- 
The title of a dedaration amended, 

i. 242. 
A declaration in an adion qui tarn 
amended. i. 256^ 

An amendment hy adding continuances 
cannot be made* in a record tranfcribed 
in errorj without fome record to amend 
by, but the court will grant a certiorari 
and fend for the continuances. i% 303. 
If by any intendment a judgment after a 
, verdid can be helped, the court will 
.doit. i. I. 

A replication amended by making it moL 
liter mauus impofuit inflead of ^if injuria 
fua propria^ 1. 76. 

A common recovery amended in the re- 
turn of the writ o{ feifift^ ii. 2. 
A declaration ifi qnare impedit was amen^ 
ded, after the defendant had craved 
ojer di the writ and pleaded a <uari^ 
ance between the writ and count. 

ii. 118. 

After a verdift for the plaintiff the court 

refufed to amend the dedaratiwi, by 

ftriking out the word /*»/, and infcrt- 

ing the word paid inftead thereof. 

ii. 147. 
After a verdidl, where the defendant's 
name is put in the comnt inftead of the 
plaintiff's name, the court will rcjed 
the defendant's name as. hting/tirp/u/' I 
age. ill. 43. 

An appearance being entered by the 
plaintiff for the defendant by a wrong 
name, was ordered to be amended 
after the declaration was delivered. 

iii. 49. 
Aline levied tempm Anfut Regin^i was 
amended in the name of a parijb. 

iii. 58. 

An extraordinary amendment of a com- 

mon recovery. iii. 154. 

The demandant had leave to amend all 

his prooeedingt vaformidmt^ on paying 

cofts, and the cofls of an ejedment.. 

ill* 206, 



A capiat ad re/pendendum not liaviilg fif- 
teen days between the tejie and rettimf 
thereof was orde^ to be amended. 

iii. 454. 

Amerciam£nt. 

Dtbt uppi an amerciament ina courtleet. 

i. 248. 

An amerciament of a freeholder mufl be 
affeered by freeholders of the manor, 
or debt will not lie for it. ii. 20. 

Annuity. 

In debt for an annuity granted by defen* 
dant to plaintiff for life, if the fame be 
perfonally demanded, the demand is not 
traverfable. ii. 221. 

AmriENt Demssni. 

There mufl be' an affidavit verifying the 
fd in a plea of antient demefne. 

iii. 51. 

Appbaramcb. 

A wife may appear without her hufhcind. 

I i. 264. 

A man may appear before the return of a 

I capiat ad re/pcndendunt, i. 39, 

; Appearance in perfon and by attorney, 

j tneir difference. i. 41* 

j An appearance entered by the plaintiff 

for the defendant by a wnmg name/ 

was ordered to be amended after the 

declaration was delivered. iii. 49 « 

See Bail. i. 126; si. 67. 

APFREMTICB^ 

A man may exercife as many trades as he* 
has worked at feven years, or has 
ferved as an apprentice feven years. 

ii. i68« 

See Settlemenf. i. 96, 158, 184. 

Stamp Dutj. ^i. I29« 

IndiBmeutm ii. 40* 

Arbitration. 
Condition of arbitration-bond, that if 
G. ¥• fhall perform fuch award as fhall ' 
be made between the plaintiff and 
J. F, ^c. and awarded that G. F. the 
defendant fhould pay the plaintiff 
298/. gs, ^d, and give relcaies. 

i. 28. 
Aa 
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Ar twaod hdped after a Tcrdift. ii. lo. 

An award may be good id part^ ^hoi^h 

had in part. ii* 207. 

The fame pdm determined. ii. 293. 

AuLirr.' 

A member of parliament is privileged 
from anefts in all cafes except treaton, 
^oojr and breach of the peace. 

ii. 159 

See Prhutle^e i. 78, 

Ambaffadar, SslJier, i. 2i6* 

AuLBsT or Jvoommr. 

See Dewatrrer. i. 190. 

Assets. 

Affeh marflialled (b as to let / jr a legacy 
charged apon the real and perional 
eilate, to which a condition to many 
with confent was annexed. i. 132. 

A reverfion after a term of 500 yean is 
immediate aflets in the lunds of the 

' heir by descent. iL49. 

AlStGRSI. 

An afiienee of a leafe afligned to him by 

an atSniniftrator, is not obliged to make. 

a frofert in cmriam of the letters of ad. 

miniftration. iii. 3. 

Where the affignee of a leafe of tithes is 

bound by the covenant of the leflee. 

See BezL iii. 348. 

Assumpsit. 

AJfumpfit lies for a bond pledged, i. 1 15. 
See J*vemunu i. 88. Pleas, &c. i. 1 1^^ 
141J 314; ii. 95, 228., 

Attacrmsmt. 

An attachment of privilege is in nature of 

an original. ^ ?*^'^7' 

See Attorney. ^ iii. 58. 

Attachment refufed againft one^ who 

threatened the proTecutor in an indiA- 

snent with danger of being hanged^ but 

granted againft anothef. i. 75. 

ATTAiirr. 
See Inquiry ofDammgeu ii. 376. 

Attorney. 

An attorney was fined ^00 /. for^ taking 
aoo/. of a perfon charged with for- 



gery to let him out of cnftot^ of die 
ttpftaffl L tt. 

It is a motion of conrfi to difohaxge an 
attorney upon common bail. L 298. 

An attorney of the Common Pleas arnef* 
ted br a latitat muft plead his writ of 
privilege. ^ L 206. 

If an attorney of this court do any thing 
wrong (fnatemu attorney) in an infe* 
tior Gourti this court will oblige him 
to anfwer the complaint. u. 382. 

An attorney having fued by his attach, 
ment of privilege was xxmfuited ai^ 
taken in execution for the cofts upon a 
ca. fa. returnable on z general return f 
and held weU enough, & the plaintifT- 
Jiad nd day in court. ilL 58. 

Sm title Tre/pa/s. iii. ^6^. 

AvxaMiNT. 

Promife for promife is a good confideii« 
tion in an ajjkmffit wuhoot an aver- 
ment of the plaiatift's performanoe of 
his promife. i. gg* 

In debt upon a bond for the payment of 
a fum ot money \ an averment that the 
bond was made upon a wicked and cor« 
nipt ajireement not appearing in the 
bond itfelfi adjudged to be admiflible 
and eood in pleading. ii. 341, 347. 

See Fleat^ Sec. ii. 66, 113^ 228. 

AtTDITA t^utaiLA. 

In a /cire facias on a judgment the de- 
fendant has a rdeafe andomits to {dead 
itj he (hall not have an andita fuertlm, 

i.98« 

AtTTHoairr. See Power* 

Award. See Ariitration* 

Bail. 

Special bail is required upon the re- 
verfal of an outlawry. i. 3. 

Upon what bonds bail ihall be put in^ in 
error. ^ i. 19. 

Special bail required in trover. i. 25. 

Bail for pubiiihing a blafphemous libel 
Ihall be both for appearance and good 
behaviour. i. 29. 

Special bail (hall not be required in debt 

upon a judgment in trcfpafs though 

abo V e i oA damages . i. 1 2 o . 

[ b 4 ] Bail 
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B^il in tttor on a jui^gment in debt on a 
lx>nd, were eack bound in the fum re- 
covered; it being a penalty and 'double 
the fum due. i. 213. 

If a ptaintiff* accepts of an ^ghmcnt of 
the bail-bond he cannot call upon the 

• (heriff'to return the writ. i. 223. 
Although the fheriff takes a bail-bond 

upon thtjiati Hen, 6l ytt that is at his 
own peri!^ and the plaintiff (hall not be 
concluded thereby. i. 262 • 

Praftice in*tegard to proceedings againft 
bail. i. 269. 

Bail muft tender the principal the quarto ' 
ifie of the return of the fccond /cire 
Jhaas feicnte curitU or they come too 
late to a Judge's chambers after the 

* court iirifen. 1.270. 
Flaintiffdeclares in the city court in debt 

on a concept folvert^ the caufe is re- 
moved by habeas iorpus^ and he de- 
clares above in cafe^ yet he (hall not 
lofe hid bailj for it i$ the fame caufe of 
adion. i. 277. 

A perfon committed for a contempt of the 
houfe of comtnons cannot be bailed by 
the King'< Bench. 1.299. 

One acquitted upon an indi^ment of pcr- 
jury^ the bail mall bedifcharged though 
the acquittal be not entered upon re- 
cord. '^•I'^S' 

Bail in error who rcfufes to juflify may 
have his name ftruck out of the bail- 
piece at any time. 

Exception may be taken to the bail al- 
though they be the fame pcrfons who 
were bound to the (heriff. ii. 6. 

The defendant was arrefted for money 
won at pl"V, and difcharged upon en- 
tering a common appearance. ii. 67. . 

A bail-bond taken in a j-enal fum, more j 
than double the debt fworn to, is good, 
unlefs there be circumftanccs of oppref- 
(ion. il. 69. 

A member of parliament committed to 
the TtTsuer by a fecretary of ftate for ' 
writing a libol, was difcharged out of 
prifon without bail. ii. 151. | 

U}X)n a parol promife to fave bail harm- 
kfs the court will not interfere in a 
fummary way. "• 57i. 

A defendant was held to bail « fccond 
time for the fame caufe of adticn after 



the plaintiff had difcontinued the rfru 
writ, by reafon of a miflake. iL 381'. 

The court refufed to give time to perfcift . 
bail in error, becaufe no real error could 
be^fu^gefted, fo they thought error was 
only Drought for delay. ii. 144. 

Bail excepted again(t, and not judiff'is^v 
are as no bail, and cannot render the de- 
fendant to the Fleet, iii. 59. 

The Diaintiff (hall lofe his bail where he 
declares differently from his writ. 

iii. 61. 

The aflignee of a ball bond muft bring hk 
adion thereupon in the fame court 
where the original ailion was com- 
menced, iii. 348. 

See AffiJavit. 

Baxlmcnt. 

A market overt cannot be fox pawning* 
and the court cannot take notice of the 
cuftom o£ London unlefs it be found. 

i; 8. 

Upon a naked hallment the bailee has no 
property in the goods general, or fpe- 
cial. i. 8. 

Bankrupt. 

Bankrupt getting his certificate after 
judgment (hall be difcharged on mo. 
tion. i. 41, 

Tenant in tail mortgages for years, be- 
comes a bankrupt, and dies without 
•fuficring a common ;«>covery, the af- 
fignecsihall have the eftate clear pf the 
mortgage by \htj!dt, 2 1 Jac, i. c, 1 gj 
/, \i, i. 276. 

But if he had fuifcred a recovery it woald 
have let in the mortgage and other in- 
"umbranccs. i. 277; 

; After the interlocutory judgment, and the 
; award of a writ of inquiry, the plaintiff 
I becomes bankrupt, and afterwards ill 
1 his own name the writ is executed, and 
good without fuing out a /cire facias 
in the names of the afUgnees. ii. 358. 
One who buys «-: coal mine, works it, aiyi 
fells tlie coals, is not a trader within the 
\ ftatutes of bankrupt. ii. 1 69, 

Trcfp;ifs lies againft the afUgnees under a 
I commiffion fued out againft a viftualler 
or any other perfcn not liable to be a 
bankrupt, and the aftion lies before the 
commiiBoo 
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ttinrauffion be fapcrfedcd, the whole 
having been done c»ram non juiue. 
; ii. 382. 

* n indorfee of a piomiflbry note may be 
a petitioning creditor, though the 
drawer became bankrupt after the payee 
rtisk^e. the indorfement. ^ ii. 1 3 c. 

^^ conlideration that the plaintiff would 
accept a bill of 'exchange drawn upon 
iiim by the defendants, they promifed 
to iTidemiiify him ; afterwards the dc 
feiHlants became bankrupts, and after- 
wards the plaintiff was fucd upon the 
^nj, and charged in execution; re- 
vived, the plaintiff could not come m 
^ a creditor under the commiffion. 

^^ '>dnkru^tcy of an oblijgor doth not 
"licliarge a bond conditioned for his 
executor to do an aft upon two contin- 

tt^^""«- iii. 15-, 

^^'^ tla^cpe is an aft of bankruptcy be- \ 
'w^eti the time of becoming bail in I 
^'^'^'^* amd the affirmance, the party is 
^^^ ^iixrharged from his recognizance. 

. "^ tli^breachof a bond of indemnity ' 

J* ^^^er a bankruptcy, the bond is not \ 

.^J^^^^^rged. ih\d. 

^ a^Vvt can be barred upon a bank- 

^P^<^y , but what was a debt contrac 

L^^ * ^vith certainty before the aft of 

^ Y^^)^uptcy. iii. >?• 

^ ^^ of fale made by a trader two days 

P^^Oic he abfcondcd is a fraud on the 

^*^lcrupt laws, and 



In 



upt laws, i 



;'oid. 



111. 47. 



^»^ aftion upon the cafe a^ainft the de. 

^^dant for not indemnifying the plain- 

J^ft^'who became his [the defendants] 

^^il in an action in B, R, at his in- 

^^ticc and lequelt, and upon the de- 1 

^t^dant's undertaking to indemnify the 

W^intiff, the defendant pleaded he was 

^ liankrupt, ind that the caufe of aftion 

^^crucd Dcforc he came fuch. There 

"^^as a verdift for the plaintiff fubjeft 

^o the opinion of the court, upon thcfe 

^^^, (<i;i».) that the defendant was ar- 

*^lled on ihe 12th of May 1763, at the 

^V^it of Jamei Bond for 107A and that 

^^e plaintiff became bail for him at his 

^'^ueft, and he promifed to indemnify 

'^i^ plaintiff from the bail-bond \ that 



'the defendant negleftcd to put tn bail 
in time, fo the bail bond was afllgned 
and an -aftion was brought thereon 
againft the plaintiff in Trinitj term 
1763, and judgment was thereon io 
Michaelmas term 1763, and the pre- 
fen t plaintiff brought error in the Ex- 
chequer Chamber. That on 10th of 
March 1764, the prefent defendant be- 
came a oankrupt. That in Tritiitj 
term 1764, judgment was affirmed in 
the Exchequer Chamber, upon which 
the prefent plaintiff brought error in 
parliament, which in January 176^, 
was non.proffcd; and on tlie 2ift of 
January 1765, z Jiert factas was if- 
Aied againft the prefent plaintiflf^ who 
then paid Jamei Bond his debt and 
cofts due from the prefent defendant 
the bankrupt ; who on the 2d of Mtn 
1765, obtained his certificate. Aa« 
judged for the plaintiff^ that this debt 
for which this aftion is brought could 
not have been proved under the com* 
miffion of bankrupt, iii. 26?, ^6l^VS€* 
The defendant draws a bill of exchange 
upon the plaintiffs, p)'ab]e to the de- 
fendant's own order ; plaintiffs, at his 
r^ueft, and on his promifc to indem- 
nity them, accept ine bill which be- 
coming due, apet ihe day that the de^ 
fendant became bankrupt ^ the plKintifi 
pay the bill to prevent themfelves 
from beintr arrefted. The plaintifli 
could not have proved this as a debt 
under the commiffion ; fo the defen- 
dant cannot plead his certificate in bar 
• of this aftion brought againft him for 
not indemnifying the plaintiffs, iii. 346. 
Thomas Miller being committed to the , 
Fleet-pr'ijon by certain commiflioners of 
bankrupt for not fully anfwering [at 
they fuppofedj force queftions by them 
put to him touching the bankrupt's ef- 
fefts, was brought to the bar by habeas 
corpus ; and upon exceptions taken to 
\ the return thereof was difcharged by 
the court, they being of opinion he had 
fully anfwered. iii. 420. 

One guilty of ufury cannot come in. 10 
prove his debt as a bond fide creditor, 
under the cominifilon of bankrupt. 

iii. 262* • 
The 
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iTie defendant drew a bfll of exchange 
on the plaintifi^ which the defendant 
promxfea to pay himfclf when it be- 
came due; afterwards the defendant 
was a bankrupt ; and afterwards the 
, plaintiff [ having ac<*ptcd the bill] was 
lued and obliged to pay it. Refoived, 
the plaintiff could not prove any debt 
under the commiffion. iii. 528. 

Sec Scire facias : Mutual debts. 

Bar. 

What recovery in a former aftion (hall or 
(hall not be a good bar againft a fubfe- 
qoent a^on. iii. 24O9 304- , 

To an aftion of indeb. affumpfit for the j 
va4ue of goods a judgment for the de- | 
fendant in trover for the fame goods^ 
may be pleaded in bar; by means of | 
proper avextnents. iii. 504. 

Baron and Feme. 

BarM zr^ feme both takes in execution 
in an aftidn for the affault of ih^feme, 

i. 149. 

If a bill in Chancery be preferred againft 
baron and feme^ and (he alone i}e at- 
tached by procefs of contempt^ and af- 
terwards enter her appearance and pray 
time to anfwer without her baron, this 
is regular. 4 i. 264. 

^Thcfeme may be admitted to prove the 
iaft of adultery committed by herfelf, 
but not to prove that the baron had no 
accefs* i. 300. 

A cailom for a feme covert to farrender 
copyhold land without theaffent of the 
baron \s void. ii. i. 

A judgment confeffcd to zfeme covert is 
v(Md> and (b is her bond. ii* 3« 

Two anions by a man and his wifcj <i;cs. 
one againil a man and his wife» and 
tlie other againft the man only cannot 
be confolidated. ii. 227. 

Maron and feme are outlawed in debt on a 
bond given by xht feme dumfoloi and 
goods fwom to be her feparate pjoods, 
f^ken in execution : the law adiudges 
them to be the goods of the baron ; 
txA if (he has any equitable right, fhe 
muft feck relief in a court of equity « 

ii. 127. 

A promiffory note being payable to a 



feme foie or her order, ihe marries,. ic 
becomes her hufband's property, and 
(he cannot indorfe it over while (he is 
covert. ^ iii. $• 

Hu(band and wife, after judgment, were 
rendered to prifon m difcharee of thdr 
bail ; and not being now cnarged ki 
execution, the wire was difcharged 
upon motion. But if they had been 
cnarged, in execution, (he could not 
have Deen difchargedl iii. I24« 

A man pofibffed of a term for years in 
right of his wife as executrix of her 
former hufband, has power to grant and 
convey the fame. " . iii. 277. 

See A^ion en the Cafe. iii. 388. 

Joinder in A3ioM. i. 224* 

Bills of Exchange and Promissort 
Notes. 

A conditional acceptance of a bill of ex- 
change is goodi and fo is a pardl accep- 
tance, ii. 9« 

A creditor accepts a note or dnmght of 
his debtor upon a third perfon to be . 
paid afum of money for value received} 
if he holds it an unreafonable time be- 
fore- he demands the money, and the 
perfon upon whom it is drawn becomes 
infolvent, it is the creditor's lofs, 
though this draught be neither a bill 
of exchange nor negotiable, ii. 353. 

An adion upon a bill of exchange lies for 
the drawer aeainft the drawee after he 
has accepted it. i. 185. 

What (hall be deemed a negotiable note 
within tht Jat. 3^4 Ann. cap. 9. 

i. 262. 

A note drawn by A. payable to B. or 
order for value received, B. pa^'^s it 
away to C afterwards B^ takes it up 
and pys C the value, afterwards B. 
pays it to C. a fecond time, then B. 
fails, and C. brings an adion again(l the 
drawer, and the jury find for the de- 
fendant becaufe the note was once taken 
up and paid ; but the court granted a 
new trial. i. ^6. 

If the drawer of a note be fued by the in- 
dorfee, and the bail for the drawer pay 
the debt and cads, this abfolutely dif- 
charges the indorfor, as much as if the 
drawer himfelf had paid off the note. 

i. \^. 
The 
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^ indorfiee amft cndcsroiir toreccirc 
the money of the drawer befive he can 
jefort to the indoiibr. i« 47. 

If the indorfee receives part of the money 
Dpoo a note^ of the drawer^ the indor- 
for is difchsrged. i. 48. 

In an adion by the indoifee of a bill of 
exchange againft the drawer ; al-> 
tboogh the indoifor paid off oart of 
the money to the indoHee, jctDC may 
recover the whole fom' ia the bill 
againft the drawer. ii. 262. 

A promiflbry note payable to J. B, or his 
ordcr^ may be indoifed and afligned 
orer by his admin iftratrix^ and the in- 
doifee being plaint]^ need not make a 
fnfirt tM curiam of the leueis of ad- 
miniftration. iii. x. 

Sec title Baron and Feme, Hi. 5. 

See title Cuftom ofMtrcbantt. iii. 4. 

See title Evidence. ' iii. 155. 

A writing in thefe words, v/«. •* January 
" 8, 17684 Seven weeks after date, 
" plcafe to pay Mifs Read thirty 
** pounds and feventeen (hillinss out 
<' of H^. Ste*ward's money, as ioon as 
" you receive it, for your humble fer^ 
*« vant, De L^rane/' 

StL 171. 

'< To Timotfy Brecknock Efq. St, Mary 
« le Bone. 

« Accepted bjr Timothy Brecknock." is 
not a bill of esKhange within the cuf- 
torn and ufage of merchants, iii 207. 

Bills in Chakcekt. 

Bill by a fon who is remainder-man in 
tail againft his father who is tenant for 
life, to have the title deeds depofited in 
court for fafe cuftody ; and alio againft 
tmftees'' to oblige them to make fuch 
fettlement as b directed b^ the plain- 
tiff^s grandfather's will \ it appearing 
in the caufe that the plaintiff has cove- 
named to grant annuities out of fuch 
lands as &il come to him after his 
father's death, thefe annuitants muft be 
nade parties. i. i79» 

Bill to let afide a contraft wkh two lai. 
kxs for the iale of their priae-money 
upon the foot of irapofition aed public 
inconveoienoe^ aad decreed atcord- 
Ingly. !• M9- 



Bill of Sale. See Bankrupt, iii. 47. 

Bonds. 

A bond with a condition, that if the de. 
fendant (hall hire one C. fo as to gain 
him a fettlement in the parifh of S, C!fr. 
is a good bond* iii. 50. 

See Condition. 

Bribirt. 

The defendant having tf verdiA found 
againft him for bri&iy at an election, 
moved that judgment upon the veidi^ 
might be ftayed, ujxm Xhtftmhtte z Geo* 
a. cap. 24. he having made a difcovety 
of another peifoD ottending againft tifat 
ftatute, who had been con vidcd thereof 
on his the defendant's evidence, at the 
then Lift aflizcs y but the court refufed 
to interpcfe upon a motion ; and faid, 
if the law was on his fide, he muft take 
his remedy in fome other way. [I 
fuppofe the court meant by anditi fue- 
reJa^] iii. 55. 

Btk-laws. 

A cuftom to exclude foreigiiers in a cor- 
poration, and a bye-law made to fopport 
K are good. i. aj j. 

A hye^l^ made at the leet^ that no per- 
fon ihall depaftuie any ftieep, tfr. on 
pain of forteiting 2or. for ever ftieep 
which ftiould be depaftured, ^c. con- 
trary to the faid fyeJanv and all fir* 
mer he Jaws; the court cannot judge 
whether the offence fet forth be coiu 
traiv to all former kyeJatv^ when 
thoie bye4aws are not fet forth. 

iii. 17 u 

Capias. See Writs. 

CAaaisK. 

An hoyman who undertakes to carry ' 
goods muft deliver them fafe at all 
evencst except dain^;ed 'by the ad dt 
Go0| or by the King's enemies. 

i. «•!. 

A (carrier is bound to deliver goods, if it 
be the general coorfe of hu' trade fo 
to do* itL 42^. 

CUTIOEAAI* 
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Cbrtioraki. 

Rule for a certiorari to remove an order 
of baftardy difcharged becaufc it was 
not applied for in ux months, i. 35* 

Certificate. 

A judge of i^iji prius cannot certify for 
coils out of court. ii. 2 1 • 

Chancery. 

If the plaintiflF in Chancery replies to a 
plea in bar he admits it to be good in 
point of law. i. 82. 

The court of Chancery will direft a con- 
veyance agreeable to the teftator's in- 
tentioni and depan from the words of a 
will in cafe of a truft executory. 

i. 238. 

Sec Tithes. 

Commitment. 

It is not neccffary to fet forth (in the war- 
rant) the evidence or information upon 
which the warrant of commitment was 
made, but the /pedes of the crime muft 
appear upon the warrant. ii. 158. 

Common and Commoner. 

Many good cafes cited 'touching the 
owner of the foil, and perfons having 
right of common thereon. ii. 5 1 

There is no fuch thing as common with- 
out ^int as belonging to land, it can 
only be for tattle levant and couchant 
thereon. ii. 274. 

Difturbance of right of common, and of 
right to cut and take ruOies there^may 
well be put in one fingle count. 

iii. 45:^. 

If a man who has right of common upon 
the lord's wafte> for cattle h'vant and 
CQvchant on his land, furcharge the 
common^ the lord can^iot for that caufe 
diftrain ; for the lord cannot judge 
thereof. iii. 1*2^ . 

In an adion by one commoner againft 
anodier for fttrcharginfii--p]a]ntiff' need 
not particukrly (how the Surcharge. 

iii. 278. 

The dodlrine.of rights of common, ,ar.d 
inuch learning on that fubjed). 



PlaintifFclairoing a right to cat rufhcs ori 
a common cuts five or fix loads, which 
defendants carry away ; trover lies. 

iii. 332. 

A commoner cannot juftifjr difpcrfing the 
alhcs of fern cut and burnt by a 
ftranger, for lifter he had burnt the 
yrr/fhchad a property therein. 

iii. 335- 

Occupier of mefluage and lands, who has 
common in the lojd's wafte, may fet up 
a cuftora to cut rulhes as annexed to his 
right of common. iii. 45^ • 

See Cttftom^ Nu/ance, 

Common Pleas. 

The cburt of Common Pleas cannot bail 
or difcharge a perfon committed for a 
breach of privilege of the Houfe of 
Commons, by 3ie warrant of the 
Speaker of that Houfe. iii. 1 88. 

Common Recovery. Sec Rectrveiy. 

Condition. 

Condition of a bend not to marry any 
other but the plaintiff, and to pay 
1200/. in cafe (he did fo, or refufeci to 
marry the plaintiiF within a month 
after her father's death ; ihe married 
another man, her father being alive, 
the bond Teems to be forfeited and the 
• money payable. i. 59. 

Condition to pay by inftalments, the bond 
is in force upon the firft default, i. 80- 

What are words rf condition. i. 10^- 

An obligor binds himfclf to leave his chil- 
dren 200/. he leaves four children and 
gives the eldeft an eftate in bud, and 
to the other three col. a piece, this is 
not a performance of the condition. 

i. 2^0. 

Conditions cf bonds are to be conftrued 
liberally in favour of obligors. i^ 6f . 

Condition precedent andiubfequtnt. 

i. 156. 

A bend to a lady with a condition to 
pay her an annuity in confideration of 
pad cohabitation, is good in law, con- 
icicnce ?n(\ hcnour. ii. 339. 

A provifo in a le^fe to re-enter for a con- 
dition broker.^ can only operate duf ing 

the 
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die term, and vanifhcth when that 

ends. "?:. '40. 

Sec B^d. !"• 50- 

COKSENT. 

Proceedings by confcnt after the plain- 
tiffs death, and the judgment to be en- 
tered as in his life-time. i- i*4* 

CONSIDBRATION* 

What aa of a parent (hall be a good con- 
fideration to fapport a limitation in a 
marriage fcttkment by way of remain- 
dcr to the younger brothers of the in- 
tended hulband who is the eldcft fon of 
that parent. "• ^S^* 

Conspiracy. 

There is a difference between an aftion of 
confpiracy againft two perfons, and an 
aftion upon the cafe founded upon a 
wrong i)ne by two perfons : in the 
firft, if one be found not guilty the 
judgment muft be arretted ; but not fo, 
if one be found not guilty in the lat 



tcr. 



1. 210. 



Contempt. 

An attachment of contempt may iffuc 
againft a bilhop, or other peer : but for 
not returning 2l fieri fqc'tat de bonis Ec^ 
clefiaft'tcis, It is proper to move againft 
the chancellor, commiffary,or official. 

i. Z3^* 

One committed for a contempt of the 
Houfc of Commons cannot be bailed by 
the kbg's bench. i- »99- 

Continuance. 

In error the court will grant a certiorari 

and fend for the contmuanccs. "^'lo^. 

Continuances omitted in the iffue jjook 

delivered, maybe entered atanjrtime. 

u, 203. 

CoNVSAUCi OF Pleas. 

Oaim* of conufance rcfufed to the uni- 

verfity of Oxford, the party (tho a 

mcmhcr) not being lefident at Oxford. 

' n. 311. 

Kcfiifed to the univerfity o£ Oxford, be- 

caufe neither claimed in due form, or 

indue tijDC, ^ ^^' 



CONT-BURROWS. 

Commoners cannot lawfully dig np cony- 
barrows in the common. u. 5U 

Copyhold. 

A cuftom to bar intails of copyhold by 

recovery or furrender is good- i- 27. 

In the cafe of a devile to a daughter, of a 

copyhold, a court of equity will fupplf 

the want of a furrender to the ufc of the 

will, but not in the cafe of a like de- 

vife to a grand-child. i- t^u 

A cuftom for a feme covert to furrender 

her copyhold without the aflcnt of the 

harott IS void. . "* !* 

Copyhold lands furrcndercd to the rule 

of a will to fix perfons in truft ; one of 

them offers himfelf to be admitted, the 

lord refufes to admit him, unlefs he 

will pay the whole fine for himfelf and 

the other five devifecs in truft ; the 

lord cannot feizc quotifque, ^c. 

ii. 162*^ 
A lord of a manor grants copyhold lands 
to his wife immediatelj, die grant is 
void. , , "• ?54* 

qopyhdd land muft be pleaded to have 
beendemifed by the lord time out of 
mind by copy of court roll, or it ftiall 
not be adjudged to be copyhold. 

ii. 125. 

A fingle admittance to a copyhold Is evi- 

dence to prove the cuftom of a manor 

for lands to dcfcend.to the youngeft 

pephew, ' Ml- 63* 

See Forftiture. "• ^3- 



Corporations. 

A bond to doftor C ran/en (mafter) fellow* 

and fcholars of Syffex Sidney College, 

folvendum to the mafter, fellows and 

fcholars, Wr. is a bond in xheir corpo. 

rate capacity. *• ' ?4* 

Where there is a cuftom in a corporation 

to exclude foreigners from exercifing a 

trade, and a hyeJatjj (to fupport /Atf/ 

cuftom) Mves a penalty to anv oerfont 

except the corporation, it is bad. 

ii. tSS* 
Sec BjeJaws. Death of Parties. 

If 184* 

Com, 
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Costs* 

There (hall be no more cods than damages 
where the judge certifies upon thc^«/. ' 
43 £//z. caf, 6* i* 93* 

Infiint leiTor in ejeQmeHt maft get fome 
pctfon to be fccurity for eofts. i. i jo. 

The defendant removes an information 
from the feffions, and has a verdi^> he 
fi^dl have his cofts on the i S £/<«• c. 5. 

i. 139- 

Where a defendant who removes an in- 
didlment into B. R. by certiorari and 
is convidled, ytt he (hall not pay cofts 
on ihc Jat. ^^ 6W.^ M. c,ii. to 
the profectttofs. i* 139* 

Cofts For the defendant for want of a rCi. 
plication on an information for killing 
game. i. 177. 

Coi!s fhall follow the verdiA uoon a trial 
by confcnt^ or opon a feignea iflue. , 

i. 261* 

An agent's bill of cofts b never refer'd to 
betaxed^ x^ 266. 

A foreigner is not obliged to give fccurity 
for cofts, ^ ibid* 

Cofts were given by ftatutes. i. j 1 6^ 

Cofts for the future are to be allowed 
when a caufe goes oflT and remains un- 
tried for want of jurors, although the 
praAice was formerly otherwife in the 
common fit as. ' ii. 5^6 > 

Upon a feigned iflue the cofts muft follow 
the verdi^> wd the court has tx> dif. 
cretionary power to give or not to give 
cofts. * ^ i. 324. 

If any one iflue be found for the plaintiff* 
he muft have his cofts. u 251. 

The leflbr of the plaintiff'in ejeSment dies 
before the aflizes, and the plaintiff be. 
jcomes nonfoited*by the defendant's not 
confoffing leafci entry and oujier^ the 
executor of the plaintiff's leffbr fiull 
not have any cofts. ii. 7. 

A judge of Nifi pritis cannot certify for 
cofts out of the court of Niftfrias, ' 

ii. 21. 

A fcizure for an Heriot cuftom is not with- 
in ih^ ftaf. I'l Geo, 2. cap. 19. in re- 
fpcft ro double cofts. ii. 28. 

Not gnilty» and not guilty within fix 
yeari pmded^ fffiie to the countiy 
joined upon the firft, and a demurrer 
tor the laft plea ; verdl^ for the plain- 



tiff* and co/. damages; and judgment 
for the defendant on the demurrer ; tli« 
plaintiff* muft have no dami^ges> nor 
muft cofts be paid on either fide. ii. 8 5. 

The plaintiff* ftiall have cdfts in an adion 
againft the hundred upon the riot a^ 
I Geo. I. cap. 5. for demoliihing 
houfes^ lie. ^ IL 91 r 

Cofts not allowed to the plaintiff* de in- 
eremento where defendant pleads a ten- 
der of loi. fid. which is Kwnd againft 
him, if the judge certifies upon thtjlatp 
43 Eiiz. that the daoiages are under 
40f. ii. 258* 

Touching cofts o({ult as to a perfon ad- 
mitted iny^rma /air/mi iii. 24^ 

See title Trial. iii. 146, 

In what cafe proceedings fliall be ftayed 
until the cofts of a nen/uii in a former 
adlion between the fame parties be paid^ 

iii. i49« 

In an a6Hon of trefpafs for criminal con* 
veriation, the damages given at the • 
trial were i/. iis.Sd. theplamtiff*liad 
full cofts, without the judge's certifi- 
cate under the^at. 22 cT 23 Car. 2. 

Doftrine, as to cofts, Ui. 320, 321, 322, 
323* W-f- 

See Game. ii, 7©^ 

COVBNAMT* 

Covenant for non-payment of rent was 
referred to the mailer as to the rent, 
and on payment thereof procefs to ftay 
at to 'ihat, but there oeing another 
breach for not repairingi the plaintiff 
might proceed ioxthat. i. 75'. 

Leflee of tithes covenants for him and liis 
affigns, that he will not Jet any of the 
farmers in the parifh have any part of 
the tithes ; this covenant runs with 
the tstbesi and binds the affignee, agaii^ 
whom the adion is brought^ for breach 
of covenant. iii. 25, 

Concerning covenants ; which of them 

are [as it were) inbereni and run with 

thp land, and which of them are only 

collateral^ or do not run with the laiid. 

iii. 27, 2g, fee, 

Lettee for twenty-one years covenant! 
not to aflign» (s'c. he makes an under^ 
leafe for part of the termj this is not a 
l^reach ot t}ie covenantt iii. 234. 

Ona 
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One covenant cannot be pleaded in bar of 
another oorenant. ' iii. 387. 

On a covenant that in confideratioh of a 
weekly payment to A. his execators, 
t^e. for a term certain^ J» himfelf (hall 
not fexercife a particular trade : the 
executors of J. are not bound to abftain 
from exerctfing it. iii. 380. 

SeePi^tfiy &c. ii. 376, 130, 143. 

COUKT. 

Coart of the coanty of M'lddlefex. 11. 63. 

An aftion lies for fuing one in an infe. 
rior court that hath not jurifdidion of 
the fuit. ii. 302. 

See Juri/di^toH. u 193 s ii. i6y 68. 

CvJSTOM. 

A coibni which is oncertaini nnreafon- 
abky and favours of arbitrary power, 
and tends to make a lord of a manor 
judge in his own caufe, is void, 

1. 163. 

Acnftom to exctiKk foreigners in a cor- 
poration is good. i. 233. 

Caftom of the manor of St. Gi7#/'s in the 
Fields Bloomfiuryf as to the affize of 
bread. i. 248. 

A cuftom for one commoner to enclofe 
againit another is good. 

Acoftom in a pari(h for every parifliioncr 
to bury his dead relations as near as 
poffible to his anceftors is had. ii. 28. 

The cuftom tj^^foreft muft be pleaded fpe- 
cially, or the court cannot take notice 
of it- ii. 104. 

See Lmd9ti. CofjhoU. i. 27 ; ii. j. 

CUSTOM OP London* 
See Forngm Attaebmet^. 

CvsToir of Mzxchamtj. 

It is the cuftom of merchants, fbr admini- 
ftrators to indode and affign bills of ex- 
change, and the law takes notice of the 
coftom of merchants. ' iii . 3 , 4. 

Sec title Biils o/Exebani*^ *«• "»• 207. 

DaMAGX8« 

Where;, in ttc^afs thcav are feveral 
d«n3^ judg^t majrbc liEr aw/ii0f^«/ 
iamm$^ 1,30. 



nrhe court in their difcretion may incicab 
the damages in mayhem - i. ^. 

In debt for a penalty in articles of agree- 
ment, the jury ought to afTefs damages 
upon the breach 2figned accordii^ to 
thtftat. of 8 & 9 ^. 3. €. lo. and fliall 
not find the debt, if they do, a ^utuirt 
facias dem9V9 (hall ifiue. ii. 377. 

[Sice title Tre/fa/s^ iii. li^, where 50/. 
damages for getting the plaintift*i 
daughter with cnild, per auod/trvitium 
amijit are held not cxcemve. J 

In ttefpafs againft cuftcro-houfe ofScen 
for entering the plaintift's houfe and 
fearching for run-goods, where they 
found none ; the jury afTefted loo/. d;i. 
mages upon a writ of inquiry againft 
them; and although they did little or 
no damage, the court rcfufed to fet a&de 
the inquiHtion for exceflive dama^. 

ill. 62. 

See AbatememU Cofis. ii. 367 s iii« 
320, &c. 

Days, Dates, and Times. 

In aflault and battery, proof that the all 

fault was on a day after the comroesice. 

ment of the fuit may be helped, i. 171* 
Hmbendum from the day of the date. 

i. 176, 
From the date and from the day cftbe 

^tf/^, the difference. ' ii. 10 >• 

Sot Affidavits, ii. 227. EjeHmettt. iii* 

274. RequeJI. i. 33. 

Dbatb of Parties. 

A corporation never dies . i. iS^. 

The plaintift* dies after a verdi^ and be* 
fore the day in hatsk^ tho' the entry of 
the judgment be right, yet a fcire 

i» factas muft be fued out before an exe. 
cution iiTue. i. 302, 

y Warrant of attorney to confefs a judgment 
to two, one dies before the judgment 
entered, leave given to the furvivor to 
enter it up. ^ 1*312. 

Defendant dies before the time given to 
plead expired, judgment figned after, 
wards b irreguhr. i. 315. 

See Recovery. Cafts* " ii. 7» 

I Debt. " 

JMat upon a judgment of nonfuit in an 
inferior couftf ^ 

Aftion 
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A^on of debt upon iht flat, 1 2 Ann. cap* 
16. oi ujhtyy for triple the money lent- 
One lends iboA and takes 6/. 5/ for 
\the intereft thereof, for three months, 
by way of advance at the time of lend- 
ing ; the penalty is that inftant incur- 
red, and the a^ion muft be brought 
within one year after that titne, 

ii. 2^0. 

Set Baron and Feme. ii. 5, 127. Pleas^ 
&c. i. J, II, 125, 281; ii. J, 10, 115, 
150, 221, 267, 1^2^ 34.1 ; iii. 52. 

Debtor to the Kino. 

The king*s debtor committed by the court 
of Exchequer to the Fleets brought 
into B. R. by habeas corpus and Uir- 
rendered in difcharge of his bail, ipay 
be removed" again to the Fleet by an 
habeas corpus £rom the exchequer. 

if 248. 

Debtor insolvent^ 
Cafe of infol vent debtor. j. 85. 

After a fugitive infolvent debtor I'etums 
from abroad, he maft render hinofelf to 
prifon in a reafonable time, or he fhall 
not have the benefit of the ad^ for the 
relief of irfolvcnt debtors, ii. 332. 

Debts and Legacies. 
What words in a will difcharge the per- 
fonal eflate, and charge two words, the 
real with payment ofdebts. i. 24. 

Declaratio>'s. 
The plaintiff muft intitlc hij declaration 
agreeable to truth. |. 78, 394. 

%tt Judgments i. 104. 

Deceit, 
ProQwdings in a writ cA de^eU to vacate 
a fine and recovery of lands in ancient 
dem^ne. ii. 17. 

Deed. 

Surrender of a term may be without deed. 

,_,_-' ii. 26. 

That a deed was executed upon a corrupt 
agreement dehors the deed may be 
averred in pleading. ii. 3^, . 



Demurrer. 

If one count in a declaration be good, 
tho* all the reft W bad, the plaintiff 
fhall have judgment upoq a general de- 
murrer to the whole, i. 252. 

But ifin an a^lion on fevei^al promifes, one 
count be bad, and the jury upon a Writ 
of inquiry aflcfs general damages, 
quaere if the judgment (hall not be 
arrcfted. i. 190. 

Departure. 

If new matter, which explains or forti- 
fies the bar be rcjbinca by the defen- 
dant, it is not a departure* ii. 8, 

What is a departure. ii. 9?. 

See F/eas, Sec. i. 123. 

Descent. See Ifetr. iii. 516 to 528, 

Devastavit. 
If an executor or adminiftrator confeiles 
judgment, or fuffcrs it to go by default, 
he thereby admits ajets, and is eilop- 
pcd to fay the contrarjr in an adlion op 
liich judgment fuggefting a devajavit. 
* ^' • i. 258, 

Devise.. 

Devifein terrorem, i, 130, rj^. 

Devife to a child in 'ventre fa mere, where 
the child never was in exiftence, and 
what (hall be a good executory devife. 

i- I Of, 

7. H. having two fons M. and J. de- 
vifed to Af. in fee, and if M. tlie be- 
fore mc then mv fon y. (hall enjoy the 
lands as M. fhould have done; and 
alfo if M. (hall die before the /aid J. H. 
he the faid J. H. junior fhall have the 
lands. M. furvived the teftator and 
left ifTue; adjudged tl^e words /aid 
J. H. without the word junior meanR 
the teftator. i, i^g, 

Teftator devift» to his wife for tl^cc 
years, remainder to his only fo(\ ^r 
99 years, remainder to him for other 
09 years, if he and fuch wife as he 
fhall marry fhall fo long live« remainder 
to t(ie heirs of his fon's body, and their 
heirs of their bodies, remainder over in 
fee ; the devife to the heirs of thfc fhn'i 
body is a good cfxecutory deviffc. 

i. 2a5* 
Teftator 
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Icdator devifes that if he dies before he 
returns from IrtUnit his eftate (hail be 
faU» lie* he does retarn and dies» and 
this will is fo«Dd in Us keeping at his 
death ; it was only a contingent de- 
Tk^ and (haU not uke «f&^. i. 14. j. 

Kftme Kvvert as execatjix to A. and ad- 
iiiiniftfitrix to B. is intitled to 700/. 
Bgmk Stock, her hufband dcvifcs to her 
700/. IxJia Slock, which he is in- 
terefted in or intitled to, and after the 
makif^ his will (he transfers the Aa«i | 
Stock to him; it fluU i>afs by the 
words In^ Stock, lor be had na othe r 
ftock. L 247. 

Ttie woids «' As to my tcmponl eftate, 
I difpofc thereof as f(ilows," &fr. And 
aftcr^afds ** All the reft of my goods 
and chattels real and perfcHial, moreable 
and immoveable, as houfes, teneaunis," 
bfr. (virithottt the word ejiate, or other 
wor^ of limitation) — Thefe pa6 a 
fee. 1. 333. 

A 6tftk to one for life, and after to her 
iflbe, and if (he has no iiTue, power to 
difpofe thereof at her will and plcafure, 
the conciogepcy of ifTue never happened, | 
(he took a fee. ^ ^ ii. 6. 

An executory dcvift in fc^is like a con- 
tiagent remainder, and transferable to 
the heir of the executory dcvifcc who 
dies hrfora the contingency (upon which | 
it depends) doth hamen. ii. 29. 

WH«t words in a will create only an 
eftate for lile. ii* .^p. 

An executory dcvifc was never made 
good but for the (ake of the intention 
ofibedevifqr. ii. ^8. 

A devife to '< G^ G. for life, and after his 
death to the iffue of his body, and the 
heirs of the body of fuch iffue," is an 
dbtetail in G. G. ii. 322. 

A. tieing cffiuj qiu truft of a term ii> 
Blackacrti afterwards purchafcs the 
fee in his own name, andaevifcs Blaci-^ 
sere in to to his heir, whom he makes 
execttuix and reiiduary legatee, is a 

feme covert, and who dies; the term 
(ball go with the fee to the heir at law, 

and not to her hufband, who is her per* 

fooal jfptefaitattre/ ii* 329* 



By a devife of tbrac mtflbam, with all 
boiifes, bams, ftabks, fUlJb, st cmura, 
that (land upon or belong to the faid 
meduages; the As^/r beboging to the 
me(raagcs (hall pdJs ; for the tcfiacor has 
DianifdSed hi) inteocton to difp^cf 
his Hjohole fftait by the beginning of hia 
will — " As touching hich worldly 
<' eftate wherewith God hath bkflcd 
« me, I give, l^c.*' iii. 141. 

The aueilion was ufxm the words of a will, 
(which is ftated in the ca(« veriatim,) 
w^her a remainder in fee was veiled 
in the leflbr of the fdaintiffin qed« 
ment, or nor, the fame being limited 
after a contingent remainder in fee. 

iii. 241. 

Devife to J. for lifie ; remainder to his 
foo B, and his heirs male : remainder 
to his next heir male fbr ever, the elder 
before the younger : if no male ifllie 
left beiiind J. the eftate to devolve to 
the females, and if nofenudes, then jt. 
to ^ve and difpofe as he thinks fit. 
J. IS tenant for life ; remainder to his 
fons in tail male i remainder to his 
daughters in tail ; renuindor to A* m 
fee. iii. 399. 

The following words in the preamble of 
a will, *' As touching all my temporal 
** e(bte, (sfr. I give and diipofe thereof 
** as follows," will not alone caufe a 
devife of houfes to A. without further 
difpofition of the fame to be conftrued 
an edate in fee. iii. 414. 

DissKisoa. 

He who enters under a void leafe i9 not a 
. difleifor, but teaaat at will« i. 1 7$* 

DlST&B». 

LefTee for years aTgns his term, he can- 
not diftrain fbr rent. ii« 375. 

DoKATXVl. 

See AJ^wtafm* iii* 3;;* 



DowEK* 



See P/Mfi &c« 



[c] 



ii. 1x8. 



KccLi. 
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ECCLBSTASTKAL Pe&SOI^S. 

When re^rs and vicM firft were a{w 
pointed. i^ 14. 

Tw blihop is not obliged to gnnt a li- 
cence to a Idfturer to preach . 11. 

Nor can the ledlurer eo into the pulpit 
without the leave of the paHbn or vicar 
of the church* i. 1 5* 

The right of. biihops to granft licenced to 
marry. i. 14* 

Ej^CTMtifr* 

If by any iirtendment a jodgment in 
cjedhricnt after a vcrdift can be made 
TOodj the court will do It. i. i . 

Where the landlord-is made defendant the 
plaintiff muft prove the landlord's te- 
nants in polTeffioa of the premiflb in 
quedion . ' i« 220. 

Ejedokent lies for a prehendal ftall after 

, cotlation to rt. u 14. 

. Eje^Unent doth not lie of a meffuage or 
unement ^ but if it bte brought of a mef- 
fuage and tenement the court will give 
leAve to ftrike oat the words and tent- 
mmt. - iii. 23. 

Haifa year's notice muft be given to a 
tenant at wil], or to his executor^ to 
ouit pofleflion of lands, or ejeftinent 
doth not lie. iiiif 25. 

Ejedmcnt for ftvc^ights of a cottage. 
The IheYiflTgave potlciiion of the whoJc ; 
the tenant (hall be reftorrf to hispo&f. 
fion of three-eights of, the prem^fcs. 

sii. ^9* 

One tenant iii common recovers againft 
another in ejedmentj by default ; tref- 
pafs for the mefiie orofits lies. iii. 1 1 8. 

In cjcdmeitty ontheaemife of aa heir by 
defcentj thedemlfewas laid on the day 
his anceftor diedi and held to be well 
enough. iii. 274. 

Heir, . ii« 14- 

' EtfiCTroMH. 

Muil be made by the tldS^nfimuI tt 
JemeU L i^. 

EiczMies or thb. Kxko. 

The fubjcdl in time of war is untitled to 
the property of what he takes froi^ the 
enemy by the common laWt i. 2 1 3. 



Entry. 

In ejectment the leflbr made an actual 
entr^r in September 17441 the demife it 
laid in Oaoher 17449 and the defendant 
levied a fine 1 745, the leifor Jias no 
occafion to make another entry, i. 190* 

An adlual entry, is not neceflary to be 
made to avoid a fine levied without 
proclamations. ii. 45. 

Equitt. 

Unreafonable bargains bnMight about by 
neceffity on one hand, and avarice on 
the other, ought not, in confcience and 
equity to (land, though there be neither 
fraud nor iit^pofition, nor young heir x^ . 
the cafe. i. 295. 

In ca^e of a bargain fubjeft to equitable 
obje^bns, a perfoa l^ a future agree- 
ment made frcdy on fufiicient informa- 
tion, without compulfion, and mider 
no cireumfl'ances of diflrefs orneoeflity^ 
may bar himfelf of all equitable objcc-« 
tidns agaiiA the original bargain* 

i. 39^« 
Error. 

The^plaintifThas no right to the return 
of a ca. fa. pending a writ of error. 

i. 16. 

The defendant in error cannot tranfcribe 
the record. i. 35. 

The vouchee in a recovery dies before 
the fummous ad fwarramttTumdum^ it is 
error. i. 35, 41, 

Erit>r contrary to the record may not be 
affigned. i gj. 

Several judgments againft three execu- 
tors, t\^o of whom only join in briiig« 
bg error, is bttd^ i. gji. 

An original writ of the fame term, where, 
in final judgment is given, will not 
warrant that judgment, if it appear 
upon the fanae record that there haiw 
been proceedings of a preceding term. 

u 181. 

After a verdia every thing fhall be Aip- 
pofed to be right, urdels the contrary 
appears on the lace of the record, i.255. 

See Amendment • ii. 303. Bmilm u 19* 
J^falL Scire facias, i.98. Plaint, 
Trefpafu L 99* Warrant tf Att^mej, 
EftoppeU 

Escape. 
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EscAFl. 

Adion DpoQ the ca(e againil the warden 
of the Fieei for an dcape upon me/me 
pr^ce/t ; the priiboer retarns to the Fleet 
the fame day, and the plaintiff after 
proceeds to final judgment againft him, 
yet the a^ion lies againft the warden. 

;i. 294. 

Whenever a gaoler permit) a voluntary 
efcape^ he thereby commits a tort^ and 
the plaintiff (hall recover damages, 
whiere the prifoner is in cuftody upon 
mefne proce/s. ' xu 294- 

In an efcape upon mefite procefi out of the 
borough court brought here againft the 
bailiff thereof, the defendantliere (hall 
not uke advanuge of any error in the 
proceis below, ^•^SS* 

EssoTN* 

Hie effoyn day is the fitft day of the 
term. i. a. 

An e(S>yn is void where it appears in 

, theentry thereof that the attorney for 
the defendant caft the e£R>yn ii. 1 64. 

An attorney may eflbyn> but if he befeen 
in court it (hall be fet a(ide. ii. 16$. 

Estate rial akd peksonal. 

Where the per(biial eftate (hall be firft ap. 

plied to the payment of debts, tfao' tne 

ital eftate be charged therewith, i. 82. 

Qfmai(hallinga(Iet». i. 132. 

See Debts and Legacies, 

Limiiatlotitf Eftate* iii. 125, 144. 

Estoppel. 

*^ plaintiff in error is not eftopped to 
flffign the death of the vouchee before 
the return of the fummons, for error. 

^ Oenjaftavtt. 

' EsTOVStS. 

'^ grantee of eftovers cannot take wood 
cot <iown by the grantor. iii. 357. 

EviDBNCI. 

Pfffo/c^Jdence, to prove that a bond was 

givcsn in lieu of dower, rcfufcd. i. J4. 

A tttcholder (hall not have a rule to in- 



fpeft the court rolls of the manor, in a 
cafe between himfelf and the lord touch- 
ing lands which he claims as freehold. 

i. 104. 

If the fobftance of an iffue be proved it is 
fufficient. i.ii6. 

A furvey of a religious honfe taken in 
J 563. allowed good evidence to prove 
the vicar's right to tithes. ' i. 170* 

Where a blank is left, in the biihop's re- 
gifter of an inftitution to a charch, for 
the patron's name, parol evidence of 
common report to prove who was pa. 
Itfon is to be admitted. i. 2 1 ^. 

In an information by the attorney gene- 
ral, aa^inftthe vice-chancellor of 0;r- 
Jhrdf Tor a miidemeanor in his office, 
the crown, (hall not infpedl the ftatute^ 
and archives of the nni verfity. i. 2 39. 

Noaoceis to the books ofthepoft-office in 
cdlateral anions* i. 240. 

Nor to the coftom-houfe books, i. 240* 

A doAor who is not a member of the col- 
lege of phyficians (hall not infpe^ their 
ba)ks.^ ^ i. 240. 

Information againft over/aers for making 
an illepl rate, the pariih books (haS 
not be infpe^ed. i. 240. 

Debt upon bond with condition for py. 
ment of money to L/dla Doveji wno is 
a third perfon, (he declares the defen- 
dant owes her nothing, and upon proof 
thereof, a verdid was tor the defbidant; 
fuch declaration was properly given in 
evidence, for LydiaJ>ovey is to be con- 
iidered as the real plaintiff. i. a57« 

Every bmhr has a right to infped rae 
* books of'^the qprter fei&ons . i. 297. 

PtfTv/ proof admitted that the teflator in- 
tended his wife executrix (hould have 
the refidue undifpofed of. i. 3 1 5. 

In an adion againft a ftranger fer difturb- 
ing the plaintiff in his pew, it need not 
be proved that the plaintiff septircd it ; 
altter in a difpute with the ordinary*. 

i. 3*^* 
Twa allowances in Fyre^ and one judg- 
ment in trefpafs 400 years ago, are nor 
conclufive evidence againft sifnge for 
92 years laft paft, to have nnreek of the 
Jea* ^ . ii. 23. 

In a cafe made at the trial for the op*nion 
of the court the tacts provtsl ought to 

be 

[fc 2 ] 
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be (bated, ind not tbc evidence of 
has. . "• »63- 

In an aAion upon the cafe againft two 
upon a joint undertaking to cure the 
plaintiff's leg.; it was proved they 
boch aded together, and held fuflkitnt 
evidence of their >6int undertai^ing, 
witbout any cxprcfs proof of a joint 
undertaking. ii» 36 1 . 

A copy of the bifliop's inftitution book is 
not evidence of a prcfentation by the 
' patron to a living. ii- S^^-. 

* A fentencc in^ the fpiritoal court in can/a 
matrtmoniali 1% evidence in fome cafes,, 
but cannot b^ pleaded fo as to oufl tht 
bilhop of his certificate touching the 
mamage. ii. ^24^125- 

Debt upon an award, nil. debet pleaded, 
partiality in the arbitrators not al- 
kwed to be- given in evidence, ii. 148. 
A iingle admittance to a copyhold is evi- 
dknce to prove the caftom of a manor 
lor lands to dcfcend to the youngeft 
heplww J which ccmtradi^ng the evi- 
dence on the other, fide, the court re- 
fafed to grant a new trial. iii. 63. 

A promiflbry note of hand need only be 
produced, not proved, upon executing a 
writ of inquiry. iii- I55* 

FarOl evidence (hall not be admitted to 
contradi^ an agreement in writing. 

iii, 27^. 
A ftranger to a corporation hath no right 
to ii^jea the books^thcreof. ^ iii. 2.75. 
The miic bei^g joined in a writ of right 
to be tried by the Grand Affile, tvcry 
thing may be giv6h in evidence upon 
this ifTue, except collateral warranty. 

iii. 420. 

Evidence of the f uftoxn of a manor to 

grant leafes only is admiffible againft 

fre/iPftfthr cvidenet of a grant in fee. 

iii. j;4K, 9. 

Where prefumptive evidence only is given 

of a grant in fee, a draft of a leafe is 

admiffible evidence toinducea prcfump- 

tionof thegrantof a leafe. iii. 552. 

See Account* iii. 1 1 5> ' H- 

Ad^vwfw. ^ iii'.355 ^0 357' 

Barim «nd Feme, , i. 6. 

Fcre'tgn Attachment. iii. 297. 

Limitation ofEfiatci and Suits, iii . 46 5 . 

- Trial. iii. 3.8. 

n'-'ne/t, iii. 40- 



Exceptions. 
Bill of exceptions to evidence* i. 2 1 ^« . 

Exchange • 

An excfiangCy what it is, and the effiift 
thereof. iii. 489, 49cr- 

A deed cannot operate as an exchange 
witliout the word Exchange, iii. 49 1 •• 

An exchange can only be between two 
parties. iii. 49^* 

A private aft of parliament cannot operate 
Hke a deed of exchange if the word 
exchange be not contained therein. 

iiL 496* 

ExECCTrOK. 

A fieri faciaibtxTig executed fraudulently^ 

. .a fieri facias at the fuit of another per- 

fon afterwards (hall ftand good, and be 

preferred ; and it was a matter properly 

left to the jury/ i. 44* 

Executor. 

Whether plene adminifiravit he a good 
plea in covenant againft executors for 
nonpayment of rem incurred in their 
own time. i< 4' 

S^e Devafiavit. Rrfidnam^ 

Executory Devre. 
See Dc^jifir. ■ ' . i, 225 ; ii. 29, 88. 

ExTixoursHMEirr. 

Teftatrix forgives her fon-in-law a debt 
upon b9nd, and by her will orders it to 
be delivered up to him ; he dies in her 
life-time, the debt is extinguilhcd in 
equity and his reprefentativc (hall have 
the bond delivered up. i. 1 7 8. 



FACTORr See IVitne/s. 



iii. 4c. 



Felony. 

An attorney fined ^00/. and imprifoncd 

for com pounding felony . 1.16. 

Set Forfeiture. ii* 13* 

Witnefs. i. 18. 

FiCTlOS. 

Fielion of law ought to hurt no man, but 
aid much it may. iii. 174. 

Fi«s 
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Fine op Lands. 

A fine was vacated upon motion to the 
coon, becauie the cognizor died before 
the retum of the wnt of covenant. 

ii. 1.15. 

The poftfine is the king*s fit'vtr^ the /rv. 
/kr^jsnotfo. ^ ii. 115 



Foreigner, See' Statttte. ill. 



145. 



Forest. SttCt^om. 11.104.^ 

FORFEITVRS. 

Tenant at will has no eftate to forfeit for 
treafbn. i. 176. 



A fine is found by a verdidlto'bc levied I A croy holder furrcndcra to the nfe of hia 



before the juftices of the county pala- 

- tine of Lancqfter, the court will4)rc- 
fume they were juftioes wbohad power 
to take tne fine. L 275., 

A fine levied without any confideration, 
or ofcs declared, (hall enure to the old 
ufe. ^ ii. (9. 

Whether a tenant in tail having commit- 
ted murder, can, between the time of 
the ftroke and his convi^on, bar the 
tail by a fine. ii- 220. 

Tht court refufed to alter a fine of Trl. 
nity term, and make it a fine of Mi- 
4baelnutsXtTm then next following. 

iii. 251. 

See Amendments iii, 5 r, 5 8. 

Entry. i. 190 ; ii. 4J. 

Foreign Attachment. 

In an a^km by an adminiftratm for 
goods fold and delivered by the intef- 
tate^^upon the general KTuepkaded, 
the defendants gave in «videaoe the 
^ymcnt c^ a fuoi of money in code- 
qacnce of a judgment upon a fbre^n 
attachment in i^wicn^ by producing a 
copy of tbe Biinuces of the pitKcfs on 
the foreign attachment by the officer 
who execottd that prooefs ; the judg- 
ment upon tbc foreign attachment ap- 
peanfig- to the court to be erroneous, 
K did not wiarrant the payment; fe 
judgment wasagainft the defendants^ 

lit 297. 

lo proceedings on a foreign attachment 
the ci€ditor of the garnilhce muft be 
fommoned or have notice (though.it is 
alleged to be the cuftom of London to 

- ^ivc no-notice :) otherwife the jpdgracnt 
againft the garnifhec wilf be erroneous, 
and the money paid or levied in cxe. 
cutionof itwillnotdifcharge the gar. 
IsijOkc of his debt to his creditor. 1 

* iil297, *c. 



will, the deviiee is convicted of felon/ 
and hanged before admittance, the 
lands ai6 not forfeited to the lord, but 
defcend to the heir of the Cuii c n deror. 

iL J3. 

Fracids and Statuti of, &c« 

A mother who agrees to give her dangk. 
ter a portion upon her marriage does 
not execute, nor is party to the articles^ 
but i«cs her name thereto as a witnefs^ 
this is a note or memorandum in writ* 
ing to hind her. i. 118* 

Teflator being about to alter his will and 
bequeath his nephew loo/. his execu.. 
tor being prefent tells him he need 
not- alter his will, for that he will, 
pay his nephew looA which after 
the tcftator's death he refufes to do^ 
this is a fraud upon the teftator. r. 227* 
j Fraud, imf ofition, and catching bargxitC 
! i- 2«6. 

Promife to pav damages by a third per., 
fen in cafe tne plaintiff will withdraw 
his record is not within the ftatute of 
frauds. i. 305:. 

Sealing a will only, Is not a figmnj^ of it 
w ithin the ftatu te of frauds^ ^ 3 z 3# 

Articles and conveyances fet aiide on the 
foot of fraud and impofition. i. 320^ 

A <untnder of « leafe for yaars nay be 
by note in writing without deed. ii. a6« 

A promife, which m within ^fiat. of 
ixpi^^^^m . ii, 49^ * 

Frrhold* 

CasUiot commence in/uturo. L 17& 

A leafe fbr lives to begin ^ofk the da/ 

of the date thereof 9xAfetfin delivered 

afterwards is good, and fliall not befiiid 

to convey a ireehold to commence ia 

futuro* iL itf^ji 
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GaMB AVD GAMEKBBrBR. 

A gun is not ncceflarily an engine to kill 
game withal. i. 302. 

Who isy or is not r.n infenor trade/man 
within the meaning of the ftaU 4^5 
W. &r AT. f. 29. fee, 10. fo as to make 
him liable to pay full cods in a twelve- 
penny trefpais for hunting. ii. 7o. 

A gamekeq)er of a lord of a manor ham a 

. right to carry a gun any where oiit of 

the manorj and no body can lawfully 

take it firom him. ii. 3P7. 

, , Gaming. 

Crtcht is a game within thtfiat, ,9 Ann, 

and a bond given a? a collateral fecu- 

. rity by another peribn for money won 

at play is void. . 1.220. 

tifoQt race is a game within tYitJiat. 9 
Ann. but it muft* appear that a perfon 

• was playing at fucn a game,, or elfe a 
waeer laid on his fide is not a betting 
within the flatute. ii. 36. 

An hor/e race is a game within thejat. 9 
Ann. r. 14. ii. 309. 

Money loft by the defendant on a bet at 
an iotfe race, and paid at his requeft 
by the plaintiff^ an adion well lies 
fibrit. ii. 309. 

Set Bail. ^ ii. ^7. 

GtTARDi A K. See Notue, 

Habeas Corpus. 

An habeas corf us diredled to the king's 
me(&ngers to bring in the body of 
John fFiiies, Efq^. was returned by 
them, that at the time pf the coming of 
the writ, or at any time fince he was 
not in their cuftody, qu^re whether 
this be a good return* ii. 154. 

The court of Common Pleas has a gcnerfil 
jurifdi6Uon to grant writs of haheai 
corpus in all cafes whatfoever. iii, 172. 

The Lord Msiy or o{ London being brought 
to tJie bar upon a habeas corpus ; upon 
the return whereof it appearing to the 
court that he was committed to the 
Tower by warrant of the Speaker of 
the Houfe of Commons, for a oreach of 
privilege of that houfe exprefTed in the 
warrant ; he was remanded, fhe court 



being of opinion they had no iurifdic- 

tlon. ^ lii. 188. 

See Debtor to the King. i. 24*^, 

Bankrupt. iii. 429; 

Habb!«di;m. 

Habendum from the day of the date, of a 
freehold is void, becaofe infuturo. 

% i. 176. 

Sec Freehold, ' ii. 165^^ 

Heir. 

The heir can bring an ejeftmcnt afcopj^ 
hold lands before admittance, ii. 14. 

Whoever claims as heir by defcent, mud: 
make himfelf heir to the perfon lall 
a^ually feifed and in poireHion of the 
inheritance, * ii. 4^^ 

There canngt be a pojpffip fratris oi a 

reverfion or remainder. ii. 47. 

I Whoever takes as heir male by purchaie 

tSi\A be both heir and male. i. 30. 

Lands in fee.f;mple muft dfifcend to the 
heir of the whole blood of the perfon 
lafi a^ually feifed thereof. iii . 5 z 6 • 

7%e father died feifed in fee, leaving twq 
daughters by his firft wife, and his 
fecond wife enjient of a fon ; the wife 
and daughters remained in the fame 
houfe where the father died, then the 
wife received fome rent for the pre- 
mife^ in queftion ; foon afterwards the 
fon was TOm, and in his life-time his 
mother received more rent ; then the - 
' fdn died, havin? lived five weeks and 
three days, and his mother received 

. more rent after his death; adjudged 
that the pofthumous fon was affuafly 
feifed, fo as to take the eftate out of 
his fitters of the half blood, and carry 
it t^ his heir of the whole blood. 

iii. 516 to 528. 

There muft be exprefs words in a tkil/n 
or a necefla ry impli^tion, to difin- 
herit the heir at law. iii. 418. 

See Purchafe. i. 72. 

HOMIKK RbPLECIANDO.' 

^n homine replegiando brought for the 
plaintiff's. wife who dies attcr appear- 
ance' and before plea, quiere whether the 
fuit (hall flay. L 256. 

Hub and Crt. 
See Ple0tft ScQ* ii. 109. 

• Jeofail. 
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JlOFAlL. 

An a^pn for a Me setum of a meipber 
of parliament on iht flat, t ^ % IV, 3. 
for double damages is remedial tho' 
founded 00 a law tnat Is penal, fo with* 
ifl the ftaxutts (a/ijeofaiL i. 1 25. 

Imtarlakcb. 
Uaheas corpus cum rfl«^ brought the 6th 
of Novfmber^ declaration is delivered 
the 1 2th of November, the defendant 
fball not have an tmparlanxe. i. 1 54. 
What words in a plea of mi/ftomer (hall be 
oonfidered as a ipecial Imparlance. 

i. 261 . 

Imtortation, 

There IS no Jaw to juftify the fe?znrc of 
contraband goods on board ^ Ihip in 
the river Thames, unlcis the ^oods be 
landed or ofiered to fale. ii« 25). 

Imprison MtNT* 

One condemned by jufticcs of peace in the 
penalty of 13/. for harbouring run 
goods is attached bv their wanant till 
he pay the fame, nc tenders 13/. but 
the officer detabs him till he pays c j.4^. 
more for the cods ; this is falie im- 
prifbnment. *• Jf*7» 

An attorney fills up thcfherifli's warrant 
upon a capias ad re/pondeud. after it is 
figned, fealcd and fcnt to him with a 
blank fpace for the officer's name, this 
is not juftifi^ibk in trpfpafs and im- 
prifonmept, i»- 47' 

Ihdertujli. Sec Stamp Dutj. 

Indictment. 

A pcrfon indiacd for infulting a jufticc of 
peace (hall not be difchar^d from the 
profccutiojii altho' the jnftice be dead. 

i, 222. 

Indiftment for a deceit of a private na. 
turequafhal* }* ^^^* 

Indiftmcnt againft fix pcrfons for enter- 
ing a lead mine and carrying away 
lead, not quaflied on motion, i. 325. 

In^lQsient for cxcrcifiny the t»de of a 



brewer, not having ferved fcven years, 
in whftt cafes it does or does not lie. 

ii« 40. 

iNDUcTioir. Ikititution. 

Sec Quare Impedit. 

Infant. 

Infant Icffor in eje^lroent muft give fcca- 
rityfor cofts. i. 102. 

When the defendant is an infant, the 
plainti^ ought to apply to him or his 
attorney to name his guardian, and if 
he doth not do it, the court will com- 
pel Mm to name his guatdian. ii. 50. 

Inperior Courts. 
See Jurl/diaioK. Debt. 

Information*. 

Information aninft an attorney for exa- 
mining pemqs on oath upon an arbi. 
tration without putting the fame in 
writing. ^ *-7» 

Infonpation againft a jnftice of peace for 
committing a man for not paying one 
.Ihilling as a fee for difcharging^ his 
warrant. ^ *• 7» 

Information itfufed againft a proteftant 
diifenter for refufing to fcrvc the office 
offoerifiTof XMri«^> i- J8. 

Information for a libellous letter, i. » 2. 

Information againft* an overfeer of the 
poor for procuring a fddier to marry a 
poor woman chargeable to the parifti. 

i. 4T, 

Information againft one for praAiftng ^% 
an attorney whik he wis under (herifi*. 

i. 93. 

See LibeU. 

Inqvirt of Damages. 
A nvrit dl inquiry of damages fliall nor be 
awarded to fupply the omiffion of find- 
ing damages at the time of the trial of 
any ifluc, whert an attaint lies. ii. 367. 
An inquifition taken before two under- 
(Heriffs-extraordirai)' fct afide, for the 
high ftieriff cannot appoint more than 
one under-ihcriff-cxtraprdinarv 

ii. 37«' 
After 
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Alter a defence oade at the time of the 

executing a writ of inquiry, the defen- 
dant 18 not allowed to take advantage 
of a miftake in the declaration upon 
motion. ii. 380. 

See Judgments, ii. 358. 

Datiages^ * iii: 6 1 . 

E'vtdtnce. iii. 155. 

Refle^im. iii. 442. 

Insolvent Debtor. 
See Debtor iK/oinjent^ 

Inspection of Books, icQ* See Evidence, 



Installments. 



See Cottdttion* 



i. 80. 



Insitrance* 



The party infurcd muft have property in 
the thing infured at the time of infu. 
ranee and ioTs. i. io» 

A^ion lies noon a policy, tho' it fays the 
matter (hall be referred. i, 1 29. 

A Ihip vs infurcd for a voyage or cruifc of 
three months, and b taken by the 
enemy w(thin that time, but before fhe 
is carried xnfra pr^Jidta hoftis is retaken 
b3r an En^l\Jbmany and is now a living 
(hip) this IS a total loTs. i. 191 • 

Covenant upon a policy of infarance firom 
fire, with a provifo that the infprers 
(hall not be !t<!ile in cafe the hodc be 
burnt by reafon of any invafion, foreign 
enemies, or any military or v/mrped 
power: the houfe was burnt by a mob 
at Norvjuby this is not within thc/r^- 
wifo. Judgment for the platntitt the 
infurcd. ii. 363. 

Interest. 

In an ajfumffit upon an account ftated be- 
tween merchant and merehant, the jury 
may give intered /rom the day the ac- 
count was flated. iii. 205. 

When a promlifory note is pavable, and 
, when money lent becomes due, it car- 
. ries intcreft from the day it is payable ; 
for money owing for goods fold no in- 
tend (hall be allowed. iii. 206. 

Joinder in Action. 
Where-evcr the fuit will furvive to the 
wife* flie muft join in the aftion. i. 2 24. 



I Debt upon an amerciament and upon a. 
mutiuitus isAy be joined in one,declara-. 
tion. i. 248. 

Ca/e for a mirfeafance and negligence may 
be joined with a count in trover in the 
fame declaration. ii*3r9« 

Two counts may be joined in the ^me 
declaration, where there is the fame 
judgment in both. ii. 3 2 1 • 

The cafe of the iippcn at Tanbridfe, 

£1.414. 

A count upon an agreement in writing 

. that the olaintitf* ihoukl build a vara 
in the derendant'a dole, and that]piaiii. 
k\S ihould enjoy it for lift ; plaintiff 
avers he built the yard and enjoyed 
the fame for fome years as an eafement^ 
and afiigns for breach that the defen- 
dant wrongfully obftru^^ him in the 
enjoyment thereof; this count, may. 
well be joined with a count in trover. 

"j- 349- 

See Baron and Feme, i. 224, 

Error, \, 88. 

Joint and several. 
See Error 88. 

Nolle profcqui, i. 89. ' 

J01NTENANT8 and Tenants in commoi^. 

If there be two jointenpnts, and eack 
make a fe%'eral leafe of the whole, their 
fcveral moieties only (hall pafs by each 
leafe. ^ i. i. 

Tenants in ccmmcn cannot mak^ a joint 
leafe of the whole. ii'. 232, 

What words in a will make a tenancy in 
common, and yet there Ihall be a furvi, 
vorfhip, if any of the devifecs die under 
age- , i. 165. 

" Equally to he di'^'ided" in a deed of 
ufes makes a tenancy in common. 

i. 26i« 

One tenant in common recovers againft- 
another in eje^mcnt by default ; trcf- 
paf^ for the mefne profits lies. iii. 1 18. 

Stt Adnfo%vfqn, iii. 22i# 

Issue joined. 
An ijite maybe of two affirmatives, i. 6, 

Judgments. 
A fmall miilake in the title of a declara. 

tion 
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tkn is not a lafoa to iet atide the 
jodgmeac, and che roU may be right. 

i. 104. 1 
A Rgabr jodgmcnt in a crown oHfc can- 
Doc be fet aude on payment of cofts, 

i. 163. 
Judgment at in cafe of nonfuit afainft an 
imonner f »« tarn upon the gaiae law. 

^•^?^- 
Jodgment upon a convi^Uon to be im- 

prifoned for a monch, to aflc paidon and 

to adrertife it, the latter pan is void. 

j. $3^* 

In mifuicordm^ and ccp'mtur. i* i aj. 

JiMkrmcnt of nwfuit in replimm for want 
ma plea in bar to the avowry, the 
avowant may either execute a writ of 
inqoigr of damages, or put the refirvin 
bond in fuit. li. ^i . 

After inteilocutory judgment, the plaui> 
tif becomes bankrupt, and afterward 
proceeds to execute a writ of inquiry 
u his own name, and good, without a 
/ci0^ fmc'ms by the afiignces* ii. 558. 

See Death of Parties. L 302, 3 1 a, 3 1 5 . 
BoMkruft). i. 41 ; ii. 358. 

JVEISOICTION. 

PiDoeedings in debt upon a judgment of 
noitfuit m an inferior coun. ^* J ' ^' 

The declaration in a bafe court muft al- 
lege that the goods were ibid and de- 
livered within the jurifdi^ion thereof, 
at weH as that the defendant promifed 
within it. ii. i6. 

After a verdiA for the plaintift in C* B. 
ibrlefs than 40/. the defendant may 
enter « fuggeftion on the roll that he 
reiided in M'tddle/exy which, if true, 
the C. B. hath no jurifdi^on, by the 
late^. touching rhe county court of 
MiddUfex. ii. 68. 

Where commiflioners or inferior Jurifdic- 
(ions whofe powers are limited, aflumc 
a jurifdidion they have not, the law 
gives an action aeainft them. ii. 38a. 

Touching iHttt jurifdidioh of the King's 
fiench In the principality of Waltt. 

i. 193. 

A ^/-0^ reducing^ the {^aintift's demand 
under fbrty (hillings, doth not ailed 
the jorifdi^ion of this court, iii. 48. 

The juriffiAion of the court of Common 



Pleat to grant writs of babHtt erfrnt^M 

general. iiL 172. 

See title CUmmm PUms ^ni Habeas Cor^ 

fms. iii. 1 88. 

See Ceurt. Aa'nm vfvs the Ca/e. 

Besmkruft. ii; 38a. 

Mmtmal Dehts. i. 19. 

Cwo hm m Pieas. iii. i88. 

Uaheas Corfm. iii. 17c. 

King's Bbmch. 

The King's Bench cannot bail a perfon 

committed for a contempt of the houfe • 
' of commons. L aoo.- 

Before thc/«/. 4^5 W.^M.c. 21. 
there could be no declaration in this 
court a^ind a defendant in cuftody of 
the (heriff. i. 120. 

Landlord and Tenant. 

A landlord who coverants to pay land, 
tax, (hall only pay according to the rent 
he receives, and not accormng to the 
rent the preroifes are taxed at. i. at. 

The landlord is intitled to one year's rent 
before the (heriflf can fell the tenant's 
goods upon an execution for cofts of a 
defendant on a nonfuit. ii. 140. ' 

* LAf SB. See Qjtare m/edh» 

Latitat. 

A latitat may be oonfidercd in the nature 
of an original writ. i. 147^ 

A latitat &es not nm into Wales. 

i. 193, 2o5. 

Leases. 
A leafe for above three vears may be by 

a note in writing without deed. ii.'27. 
Whether, a leafe for 21 years made by a 

teftamentary guardian of an infant be 

void, or only voidable, was at firft 

doubted. iL 129. 

Afterwards determined that fuch Ifolt is 

voul. ii. i95« 

Leafe to a PafiJ, whether void. 1 76. 
A leafe for one year, and fp for two or 

three years as the parties (hall a^ rec. 

1. 262. 
Two leafes of the (june term and of the 

iame landfi may be good by two joint. 

tenants^ 
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tenants, as they arife from the feveral 
intereftsoftwo pcrfons. i- i. 

An ailignee of a leafe afiigned to him by 
an adminiftraior b n.ot obliged to make 
a frofert m curiam of the letters of ad- 
miniftration. iii^ ^• 

A man poflefled of a term for years m i 
right of his wife, as executrix of her 
former hulband, has povtrerto grant and 
convey the fame. lil. 277. 

See FrtebQld, Drvt/e^ ii. 329. 

Lecturer* 

A lefturer canndt oblige the bi(hop to 
licenfe him to preach as le^rer. !• ii. 

Leet. 
Its original. 1.251. 

LEGACY. 

Where a perfonal legacy Is given to a 
daughter, provided fhe marry with the 
conient of tniftees, and there is no de- 
vife over, (he (hall have the legacy 
tho' (he many without fuch confent. 

i. 130, 

Sq a legacy to a grand-daughter to be paid 
on her marriage, " and if (he many 
without consent, I revoke what as be- 
fore dire^ed to be paid her,*' is only 
in Urrorem. 1. 13 c. 

A devife of the re(idue is not a devife 
over of a legacy given upon a condi- 
tion. ^ i. 137. 

Legacy given to a grand-dauehter in cafe 
ihe (hall marry with conient, (he dies 
immarried the legacy never veiled. 

I. 159. 

LiBEt. 

Writing a fcditious libel is not a breach 
of the peace ; and a member of parlia- 

, ment writingfuch a libel, is intitled to 
his prfvilegc from being arreftedfor 
the feme. ii. 1^9. 

Writing a letter that the plaintiff ftunk of 
brimilonc, ahd had the itch is a libel, 
for which an a^ionlies. ii.403. 

See Information. 

LlMXTATION OF EsTATlS, AlCD SuiTS. 

What arc words of limitation, }. 1 05. 



If the plaintiff be in Eng!a»d9t the time 
the caufe of adion accrues, the time of 
limitation begins to run, (b that if he* 
or (if he dies abroad) his reprefentative 
does not fue within fix years* he b 
barred by thtjiat. ' u 134. 

What a6t of a parent ihall be a good con. 
fideration to fupport a limitation in a 
marriaee-fettlement by way of remain- 
der to the younger brothers of the in- 
tended hufbandj who is the dded fon 
of tj!;at parent. ii. 356. 

7". R. furrendered copyhold-lands to the 
ufe of Af . A, whom he then intended 
to marry, and the heirs of their two 
bodies lawfully to be begotten* and for 
default of fuch Kfue, to the ufe of the 
right heirs of the /aid y. R. tttcired 
that Af. A. took an eftatefor life, with 
a contingent remairuier to the heirs of 
the body of her and her intended kuT. 
band. iii. it^, 144* 

The (latute of limitations cannot begin to 
run againft a plaintiff who is a 
foreigner until he eomes into this 
realm. iii. 145. 

When an adlion is limited by a ftatute to 
be commenced within a certain time, a 
cafias ad refpondendum fued out within 
that time may be produced in evidefice 
at the trial to prove that the a^op wat 
commenced in due time, iiL 465. 

See De*vi/€^ ^ii. 237, 241, 

Deht^ iii. 2^, 

LONDOfr* 

The court cannot take notice of the cof* 
tom of LondoMy unlefs it be found. 

Malicious Tjiosecution, 
Sec A£iiott OS tpe Cafe. 

Mandamus. 

Mandamus was refiifed to the bi(hop of 

, l,ondoH to grant a licence to a ledlure^ 

to preach as fuch, i» 1 1 . 

Manaamus to juftices of peace to deter. 

mine a complaint before them, they re^ 

turn it is deterjmined, which was al« 

lowed.' i. 21. 

Mandamuf to the mayor of Wigam to (]CV 

fiver 
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liver the key of the town haH to the 
lord of the manor to hold his lect tberr 
was refbfedy tho' the leet lufd been 
ufoally holilen there, u 76. 

Mandamus to the juftices of Middle/ex 
to fwear an ovetleer to his accounts 
accordbg to ibe^at. 17 Geo* 2. c» 58. 
isofcourie. i. i2|;« 

Mandamjos to juftices of peace to make 
a warrant of diftrefs for tne poor rate. 

Li33- 
MandamtiB to appoint orerfeers when 
there was never any befbcc. i« 138. 
M^^ndamus lies not to a vifitor w)io has j 
deprived a prebendary for incontinency. ; 

i. 2o6, 
Mandamos to the fteward of the manor of i 
MMurfti and to the homage to hold a 
court and prefent certain conveyances 
to purchalen of bnrjgage tenementSi 
whereby they are intitM to befwom 
bargefles of the corpoiafioni and to 
vote for members ot parliament. 

i. 283. 
Mandamus to the old overfeer to deli- 
ver the parifh books to the new one. 

u 305. 
Cafes cited wherein man^lamos lies. 

i. ii^iic 
Sec Vtfitor. 

Mamht. 

Whoever will have a ftaU in a market 
moft have a licence for it from the 
owner of the foil. i. 107. 

Mauiage* 
^ Pleas, 8cc^ . ii. 118. 

TriaL ' y. 127. 

Marhiagb Settlemknt. 

Of the hulband's and wife's lands,' to him 
for life, to her for life, then to the 
irhildren as (he fhall appoint, and for | 
want of iflue as ihe (hall apjpoint, and . 
for want of appointment, nis lands to 
his heirs, ^nd ner's to her's ; hulband ; 

, dies and leaves her and one fon ; the 
wife appoints the whole to him by j 
will, but if the fon dies without iflue, | 
(he appoints the whole to ftrangcrs, ihe j 
^s^ and then th^ fon dies without' 



ifliie, g. 
lands. 



who fhall have 



the fcveral 

i* 2}0. 



Masteu and Servant. 

Trover lies agiunft a fervant who dif- 
pofes of goods the property of another 
to his mafter's uie, whether he has any 
authority or not foi* Co doing from his 
mafter, U$i^m 

Matbem.- 
The court has a difcretionary power to 
encreafe the damages in mayhem. i« 5* 

MfSFKASAKCB. 

The difirence between a misfeafance and 
ooiifea&nce. i« 115* 

MlSNOMSX«. 

Set Imfarlanee. Abatement. » 

MoKcr INTO Court. 

In trover the defendant cannot bring the 
goods and oofts into court. i. 25* 

Money not allowed to be paid into court 
after plea pleaded. ^ I57« 

In air adtion for the me/ne profits after a 
recovery in ejectment, the defendant 
fhall not have leave to pay mopey into 
court. ii. 115. 

Mortgage. 

Mortgagee for lives cannot compel the 
morfgageor to fill them op as they 
drop, but may do it himfelf, and add 
the expcnce thereof to the principal 
money. ^ i. 34« 

A imongage of goods and doles in a^icn 
is fraudulent as againft creditors, if 
the goods, Wr. be not delivered to the 
mortgagee. i. 26c. 

See Baxkru/tt. L 276, 277 

Motion in Coitrt. 

Counfel cannot move for his argument in 
a matter of courfe in the paper. B. R 

i. 76. 
Sec Notice, 

Mutual Debts and Demands. 

A fet off rpducin the plaintiff's demand 
' , . uiidcf 
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wider 4(w. doth not afie^ the jurifdic- 
tion (£ R. B* u 19. 

The ftatutes for fetting off one debt 
againft another do not extend to af. 
fignees oi bankrupts. ^ ' S5* 

A judgment m B. R, was ordered to be 

• (et off againft a judgment in C. B. 
and the balance due to the {^aintiff to 
be paid by the defendant in the C. B, 
cn the motion of that defendant. 

iii. 396. 

5ce yur'i/dl^ktt, iii. 4?* 

Nisi i»»ius. 
%e^ NvufittU Qerttficau* 

I^OLLB PKOSEQVT. 

In an affumpfit aeainfl two who (ever In 

ple^vding, a nolle pfjemui ma)^ be en- 

' tered as to one, and it (hall not deflroy 

the adion againft the other. i. F9. 

A nolle profequi may be cntcsod as to a 
defendant who ought not to have been 
joined. L jo6. 

No»surr or Nonpros* 

A nonfuit at Nrfi prius cannot be re- 
corded in bank. i. 3 o r . 

A nonpros may be entered as to all the 
demifes biu one in ejectment, margin. 

L I. 

Notice. 

IF an infant fues, the plaintiff's attorney 
muft give notice of his guardian's place 
of abode. i. 246. 

Notice of motion muil be given to quafli 
a writ. i. 30. 

Notice of a declaration being fikd, whe- 
ther neceflaiy or not, where bail is 
put iu. iiL 14;. 

NUSANCE. 

Who may, or may not abate a nufance. 

/ i- 58. 
Oath. 

After one accufcd of roftle praftice has 
fully anfwcred the charge againft him 
by affidavit, he cannot be examined 
tre tenus upon oath in open court. 

i. 30. 



Obligatiok. 
Set Bond Condition.. PlentfScc. 

Ordbrs OF Sessions. 

An order of fdlions for appointing one 
overfeer of the poor confirmed, i. 1 28. 

Order of fcflions muft adjudge and not 
Hate the evidence onlyi i. 74. 

Overseers. See Orders. 

OuYlawry. 

Bail moil be put in before it can be re. 
verfed. i. 3, 

Oyer. 

Oyer of a leafe is not to be difpenfed 
with, although the original leafe be 
loft. X. 16. 

Where a defendant has oyer given to him 
of a record which is fet out in the 
i^intift's declaration, he need not fet 
It forth in his plea. i« 97. 

If a defendant will tak^ advantage of a 
variance between the writ and count, 
he muft crave oyer of the .writ and 
fpread it 00 the record. ii. 395. 

Papists. , 
Leafe to a papift whether void. i. 1 75. 

Pardon. 

One a^ipg in innning goods> is not par^ 
doned by the Jiat, 1 8 Geo, 2. i. 97, 

The bcnefit.of the ad of grace was al- 
lowed to a defendant in an information 
for a moyhem, after he had onitte4 to 
pray it at his trial. i. ai4« 

Parishes. 

Pitrl/h and dioce/ey anticmly fignified the 
fame diftrid ; and of the firft divifion 
ofparifties. ii. i82« 

Parliambkt. . 

The law and privilcfi^e of parliament n 
prt of the law of the land; and a 
member cannot " be arrefted, except in 
cafes of trfofon^ fi^<^} *«^ hreetch rf 
tbf peace^ ii. 159^ 

Favp£R« 
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PAum. See Cofiu 



lu. 24. 



Pawk. I 

What a pawn is, anJ how it differs from \ 
a mortjage. i. 261. 

Whether Liudon is a market overt for 
pawning as well as felling goods. { 

i. 9. 

Penaltt. 
A penalty created by a bye-law of a 
coq)oration cannot be given to a 
ftranger. i*237.; 

Piw. Sec Fleadmgn U 326. 

Pic ACS and Stallage. See Toll. 

PlAI NT. 

A plaint levied in an inferior court be- 
(ore the caufe of action accrued is 
hdped after a verdiif t. i. i So. 

Play. See Gamtngn 

PlBAS AKD PLBApiNGS. 

Whether pkne adminiftravit be a good 
plea in covenant againft executors 
where the breach is for nonp/ment 
of rent incurred in their own time. 

i. 4. 

Debt on bond to indemntfy plaintiff for 
what beer he flKnild deliver to J. S. 

£1 that the plaintiff delivered no 
r to 7. S. after the making the 
bond; replication that he did deliver 
beer to fiich an amount, without fayine 
before the filing of the bill, is well 
cnoQ^, on a general demurrer, i. 5. 

Osbt on a bond^ plea prr dttrt/s, replica- 
tion that the tf^fendant executed the 
bond of bis own free will, and that he 
did it not for fear of impriibnmenr, and 
condudes to the country, it good. 

/ i. 6. 

Pica of juftification under procefs rouft 
(hew it was returned. i. 17. 

A (ham plea is iwt confidcred aa a fpecial 
plea. 1. 29. 

Special a^on upon the cale ufKxi an ai- 
ioBf&t to doiivcr up a bond pledged 



upon payment of money bomnret^ of 
the defendant, the breach afTigned is^ 
thif the defendant refufed to deliver 
op the b3nJ, and held well enough, 
altho' it is not laid that the money 
was paid or tendered, it having been 
proved at the trial that the money ^vaa 
tendered and refufed. i. 1 1 ^. 

A profert is not neceffary on the affign- 
mem of a bail bond» nor is it neceilary 
to fet out the witneffes names thereto 
in the decla ration. t . i x i • 

Debt upon an arbitration bond, plea no 
awacdy replication (hewed an award and 
affigned breach in nonpayment of iSL 
13/. rejo'tnder that there were other 
matters pending of which the arbitra^ 
tors topk no notice ; this is a depar- 
ture, i. 125. 

Debt upon a bond to profecdte error in 
the Hft/iitifSi and to pay damages and 
cofts if judgment be affirmed, plea that 
the writ was profecuted with eflfeA and 
that the judgment is not yet affirmed^ 
teplicahon that the writ was nonprojfei 
Jn the Huft'iKgs^ demurrer^ and objemd 
that it does not appear before whom 
the Hufiings were holden ; zdly^ that 
it is not (hewn that the writ is return. 
aUe, but over.^ed> and judgment for 
the plaintiff. i. 123. 

Affumpfit^ the declaration of Eqfier Term 
18 Geo. 2. Flea of tender (of the fame 
term) before the exhibiting tKe bill ; 
replication that the plainnff foed a 
latitat anterior to the tender ; rejoinder 
admiti the caufe of adlion accrued be. 
fore tlie filing the bill, but denies that 
he promifed before the latitat was 
iffued ; demnrrer, 1.141. 

When an attaohment of privilege is re- 
plied to fave the ftatote of limitations, 
the tefie need only be (hewn without 
continuances, for it is like an original. 

i. 167. 

Lea^'e given to withdraw ntm eft faSum 
to a bond, and to plead the Itatutc of 
gaming. i. 177. 

Trefpafs at Teddington^ defendant juftines 
for damage feafant at Kingjhti, and 
that he impounded the cattle at Ted^ 
dingtoH ia good without a trarerfe. 

i. 219. 
. Duplicity 
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Duplicity In a plea muft be (he\vn, 

i. 219. 

Leave given to add a plea after two terms 
(ince the fird pleas pleaded. i. 225. 

The defendant vvas permitted to plead a 
fpcclal juftrfication after he had pleaded 
the general iffaQ, upon terms, i. 254. 

Debt on a bye-law for not paying 2/. 
/rr auft, quarterly, the breach need 
notaifignthe days of quarterly pay- 

. mcnt. ' < i. 281. 

Afier a plea in abatement and demurrer 
the plaintiiF muft pray a rcfpondeat 
mifier^ and not judgment in chief. 

i. 302. 

Nilhabult In tene;^utis.i& a bad plea to 
an ^Jfampjzt for the ufe and occupation. 

i.3H* 

The manner of pleading records of infe- 
rior courts. i*3i8. 

In an a^on for difturbing the plaintiF 
in bi^ pew At church, it need not be 
laid that he repaired it againfl a mere 
ilranger ; aliur in a dlQiute with the 
ordinary. i. 326. 

ficlre facias againft bail who pleads there 
was no ca. fa. againft the principal, 
replicat'toiiy there was, rejoinder .that it 

. did not lie 4 days in the office, this is 
a departure. i. 354. 

Afiaiilt and imprifonment, the defendant 
jullifies under capiat ad refpcndendum^ 
the plainti£ replies that the defendant 
rcleafcd him from the arreft, and after- 
wards arrcfted him,, and prays judg. 
ment, becaufe the defendant hath 
acknowledged the trefpafs; this is 
naught, for the plaintiff ought to have 
made a new aiTignment. ii.* 3. 

Jmprifonment, the defendant juflifies 
under a capiat in debt in a bafe court, 
without (hewing that a fummpns iifued, 
and well enough. ii. ^. 

Debt upon a bond to fave the parifli 
harmlefs from a baftard ; plea non dam- 
nlficaiuSi replication that plaintiff' paid 
5/. rejoinder that the defendant raain- 

. taincd the child ; verdift for the 
plaintifl^ obje^ed in arreft that it did 
npt appear the baftard was bom in the 
parifh, but over-ruled. ii. 5. 

JhU debet to a bond is bad upon a jgene- 
jal demurrer. ii. jo« 



Debt on a bond to fave the plaintiff' 
harmlefs from expences by reafon of 
naming a clerk to a curacy> or from 
fuits by reafdn thereof; plea non dam^ 
nlficdtus ; replication afligns for breach 
that the plaintiff was OT}liged to j»y 
fuch a fum by reafon of fuch no^una^ 
tion, but doth not fay how h^ was 
obliged, and held well enough opo^ a 
demurrer. . ii» if. 

An attorney pleads non affumpjit as to all 

, except i/. 31. %d. and as to that fom^ 
that ne is liable to be fued fbc it in xhb 
county court of Mlddlefex ; plaintiff 
replies that the defendant is pnvileged 
m>m being fued there ; upon demur* 

• rer judgment for the plaintiff, ii. 42. 

A term for 500 years mufi be pleaded to 
be by deed. ' 11.49. 

Trefpafs b^ the lord againil commoners 
for digging up coney-burrows, plea a 
ipecial j unification to abate nufance^ 
demurrer, judgment for the plaintiff. 

ii.fu 

Special pleading in ay?/, fa. againft baiL 

ii. 6i« 

It is a rule in pleading that where the 
plaintiff replies new matter, he muft 
conclude with an averment that the 
defendant may have an opportunity of 
anfwerinfi; the new matter. ii. 6(i* 

The defen£nt, as to all but xo guineas, 
idead^ non ajfumpfit^ and as to that fum, 
neiays he is ready, and has always 
been ready to pay the fame, and brings 
it into courti tnis is a bad plea and not 
iffuable. . ii. 74. 

Whoever claims an eafement muft |^d 
it fpecially. ^ ii. .173. 

[.In debt on a bond with condition for the 
payment of money on or before fuch a 
day ; plea of payment before the daj^, 
to wit on fuch a daj, is good. ii. 17 5. 

Where matter pleaded under a videlicet is 
or is not material. £1.335. 

The plea o£ nnl tlei xccotd muft be £gned 
by a ferjeant. ^ ^ ii. ^4. 

Declaration and pleadings In quare tm^ 
pedlt. »!• »74> 6sfr. 

Quod cum, lie, in trefpafs is well enough 
upon a fpecial demurrer. ii. 203. 

Leave given to withdraw the general iflue 
in trefpafs and imprifonment, and to 

plead 
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|dead a fpecud joftification upon tenns, 
and waiving privilege of parliament. 

ii. xo^ 

In affmmfjitj defendant pleadi lus privi- 
lege of a 6oth clerk in chanceryi 
plaintiff rr/Zi/i that the defendant was 
difcharged out of prifbn upon the in- 
folvent debtors aA» and amgned his 
oficc to the derk of the peace for the 
benefit of his crediton, n{x>n demurrer^ 
judj^ment for the plaintiflT; firft the 
defendant is concluded to ixf he has 
ildc alOligned his office, becaufe it appears 
by the relocation that he has ; zily^ 
defendant ought to have alledged that 
he is adluall/ attendant on his ofike. 

ii. 2x8. 

Declaration in quart tmpedtt^ die plaintiff* 
makes title as truftee of a term of 500 
years under a fettlement in lyoS ; the 
defendant the patron of the incumbent, 
fleadi that before the fettlement one 
P. C^ftmUr was feiied, and \oW. 3. 
•fuffiued a recovery to the ufe of tnidees 
for 1000 years which is fiiil fubfilling, 
and (ays that nothing pafled to the 
plaintiff by the fettlement in i yoS, thp 
defendant the incumbent makes title 
under the other defendant his patron as 
heir in tail of P. C ju/tior, and tra- 
veifes that P. C. junior was feifed in 
fee as b alleged in the declaration, 
and^iffue is joined on that traverfe; 
the plaintiff replies to the patron's plea, 
and alleges that P. C. junicr beine 
feifed in tail. 5 Ann. levied a fine with 
proclamations, . whereby he became 
feifed' in fee before the fettlement in 
1706, and that the term of 1000 years 
is thovby barred for want of entry and 
claim, l5e. the defendant the pauon 
dimursf judgment iot the defendant, 
becaufe the |nrties to the fine at the 
time of levying thereof m7 babuinmt 
fu ad'ooeatlouif the faid term of uxx> 
years being a fnbfifting term, and was 
never devefled or turned to a right. 
i- ^13% a34» 235, 23G, tff. 

Scire faelas to fhew caufe why the plain- 
tiff fiioold not have execution on a 
judgment; the defendant fUads that 
the pbintiff << ought not to httve bis 
mSlou, inftead of ougbf not to bttve ext* 



cutlmj\ and held well enough on de- 
murrer, \u aji. 

The court refufed to permit a defendant 
to add the plea of the (latute of lin^i^ 
Utions, upc^ an affidavit that the de- 
fendant's attorney was not intruded 
what to plead at the time when he 
pleaded tne general iffue, in an ac 
tion for deflowering the plaintiff's 
daughter per quod ferultlum amlfit ; 
this plea is not to be favoured, becaufe 
it does not go to the merits, but ex- 
eludes them. ii. 235. 

The title d* a declaration made agreeable 
to the truth of the fact, to lot In the 
defendant 'to plead, a dilatory plea, ^v/x* 
that Mr. lVuke$ was out-lawcd. 

' ^ ii. 256. 

Debt upon an arbitration bond, dcfen^ 
dant pleads no atvardy plaintiff repllet 
andfhcws an award to pay 16/. io/« 
and cojisf s^c, and alKgns a breacb for 
nonpayment of tbe 16/. I Of. ohIj^ and 
good. ^ ^ iL 267. 

Replevin for taking the plaintiff's cattle; 
dvonury that the defendant, tO(^ them 
damage feafant ; blca In bar that the 
place in which, ^r. is part of E,afi~ 
fUldi that the plaintiff is feifed of .10 
acres of land in R. and ;:laims right of 
common in Eafi-fitld for a certain 
time, and put in her cattle \ tbe.defn^ 
dant replies that there are in B. two 
fields. Baft and Wcft.fisld^ and that 
the owners thereof intcrcommon while 
they lay unindofed for a certain time, 
that there is a cuffom to inclofe, and 
that fuch indoTure is freed from com* 
mon'of any other perfon, and that the 
perfon (b inclofing, thereby frees and 
difcharges all the uninclofed, from all 
common in refpei^l to fuch land in- 
dofcd, that he inclofed the place in 
which, {^c. whereby all the unin- 
dofed lands were freed from his right 
of comnnn, and that the place inclded 
ought to be free from common of any 
other perfon, and that the cattle were 
there of tbe plaintiff's own wrong after 
the faid inclofure, doing damage ; tbe 
plaintiff rejoins that the put in the cat- 
tle till the defendant took them of his 
own wrong, ;;nd tra*vetfes the cuilom 
3 to 
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to inclofc; upon which travcrfe iffuc 
is joinedi verdi^ for the piaintiff; a 
new trial ordered' for miidireciion of 
the judee. ii. 260. 

Trcfpafs for breaking and entering tnc 
plaintiff's houfe^ and fearcKing for and 
carrying away his papers; the defen- 
dantt juft'ify ander a warrant of a fc- 
- cretary of ftate, plaintiff replies, de in- 
juriafua propria ; the jury find a fpc- 
cial verdi^ which fets forth that an 
information was made before a fecretary 
of ftate, that the plaintiff was con- 

' cerned in writing and publifhing the 
Monitor \ who thereupon granted a 
warrant direfted to the defeidants to 
feize the plaintiff and his books and 
papers, taking with them a confl^ble, 
which they executed, and carried them 
before the La<w Clerk, who is ap- 
pointed afliftant to fecretaries of ftatc 
by patent ; that the like warrants have 
frequently been iffued fince the Revo^ 
iution ; that no demand was tnade by 
the plaintiff of a copy of the warrant, 
fx>r did he bring his a^lion within 6 
months after the fadb done by the de. 
fendants ; after two folemn arguments, 
judgment for the plaintiff, that the fc- 
cretary of ftatc's warrant is illegal, and 
that neither the fecretary of ftatc, nor 
the defendants the meffengers are with. 
in thtflai. 24 Geo, 2. c, 44. ii. 279. 

Tre/pa/i for ftopping the yraggonof the 
plaintiff, and leizmg and taking from 
the cattle drawing the fame a pair of 
iron geers ; the defendant pre/cribes for 
toll through the ftreets of Gawforough^ 
in confideration of repairing divers 
flreets there, and to diftrain for the 
flume; the plaintiff repliei de injuria 
fua propriety and traveifcs the -prclcrip- 
tion, verdi^ for the defendant, in arreft 

• of judgment, the [)rt:fcription was ad- 
judged ill, becaufe it doth not fay that 
he repaired all the ftreets there, and 
the plaintiff might be paflzng with his 

\ waggon through a ftreet which he did 
not repair. ii. 396, 

Dcdaration for fuin^ the plaintiff mali- 
"ciouiljr in an infenor court which had 
no jurifdi^ion of the caufe. 

ii. 502, 303. 



Declaration for a malicious profecatioif 
upon an indiAment. it. ^lo. 

In trefpais for impounding the plaintiff 's 
cattle and keeping them in the pourul ^ 
fo clofely confined together that by 
reafon thereof one of the beafb died ; 
the defendant pleads the general iffue^ 
and 'idly, juftifics that he took them 
damage feafant ; the plaintiff replies de 
injuria fua propria \ the jury found for. 
the plaintiff upon the general iffue, and 
gave the value of thebeaft in damages; 
upon the orher iffuc they found for the 
defendant ; adjudged that the dying of 
the beaft in the pound is only Grava^ 
men, and need not be anfwered in trcf- 
pafs ; judgment for the defendant. 

ii. 313. 

Declaration for a misfeafance and negli^ ^ 
gence agaipft a perfon imployed by the ' 
plaintiff to navigate his boat with malt 
m it from fuch a place to fuch a place, 
and a count in tro'ver joined, ii. 319. 

Declaration in a fpccial aftion upon the 
cafe againft an attorney for negligence 
in the duty of his office, in not caufing 
a perfon in prifon at his client's fuit to 
be charged in execution, by reafon 
whereof the prifoner wtas difcharged by, 
writ oifuperfedeas, it. 325. 

Debt, on a bond ; the defendant's plea 
ccnfeffes that the bond is his ^t^, bat 
that before the 25th of O Sober 1760, 
he was a fugitive, and in February 
1762, returned to take the benefit of • 
the infolvent debtor's aft ; that before 
the aft he was indebted to the plaintiff* 
in the fum in the condition, who ar- 
refted him for it before he could take 
the benefit of the aft, and being in 
prifon in November 1762, executed the 
bond and was difcharged, that on ziH: 
of February 1 7 65, he lurrendorcd him- 
felf to the King's Bench prifon, and in 
March 1765, was 'difcharged at the 
feffions under the infolvent debtors 
aft, whereupon he prays judgment, and 
that his peri on may be difcharged from 
the execution of the judgment ; upon a 
general demurrer judgment was for the 
plaintiff, becaufe the defendant had iK)t 
furrendered himfclf and taken the be- 
nefit of the aft within a Tcafonable time 
I after 
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After his xetnm {torn, abroad, but was 
arrefted and ooritlnoed in gaol five 
inoodui when he might have had his 
hattas C9rfMt and fuircndeied himfelf 
ia order to take the benefit of the laid 
9^ much ibooer than he did. 

. ii. 332, 355, &ff. 

Dfh opon a bond, with a condition, for 
the ra/ment of 350/. in one month; 
the defendant prays oyer of the bond 
and condition, and pUads that it was 
gtTcn and executed upon a 'wicked and 
frrmptugntmemit to ftifie a profectttion 
for perjury againft i^st perfons, and 
concludes therefore it is void in law. 
Upon demurrer this was adjudged a 
gmplea. ^ ii. 341 to 347. 

In replevin, the plaintiiT declares for tak* 
ing his cattle at M* the defendant 
pleads «Mv ctyft mU» ^ forma ; the 
plaintiff* at the trial proved the cattle 
were ia the defendant's cuftody at Af. 
and the defendant proved they were 
originally taken at H. judgment for 
the plaantifiF* iL 3 C4. 

Where the defendant pleads a Aiam plea, 
the ooiirt will not give him leave to 
withdnw it and plead the jj;coend 
iflue. u. 369. 

Covenant for payment of money cannot 
be pleaded to be difcharged witboat 
deed. ii. 376. 

In what cafe accord and fahtfoBlon mufl 
be ^eaded to be bv deed. ii. 66. 

Whetber a ropUm'm Mow can be pleaded 
in bar to trefpo/i inC. R f ii. 86* 
AJfumpfit lies for petir cuftoms. .ii«,9^* 
Iref^t for impounding the plaintiff's 
nMtfe; the defiendants plead damage 
feqfiiiHt to the Kin|^ an his foreft of 
if^aliiami the jplaintiff' replies and 
ibeit^s his right ot common in the place 
in whiahi&r. thed^Gendants re/o'm that 
the maK was mangy and doing damage, 
and therefore they took and impounded 
her, becanfe (be was wrongfiiUy^ and 
unlaw^lly in th^ fif^fl i the pdaintiff* 
/urpejoiMs and traverfes that the mare 
was Wfoogfiilhr and uida wildly in the 
for^l tiie dtRodants take iifue on the 
iraverje demmrrer and jomder ; the 
defendants rejoinder is a departure 
£ram dteir ^kiu ii« 96, 97, ^e* 



Whoever makes the firft £iiilt in pleading 
ihali haVe judgment againft bun. 

' ii. 100. 

Declaration in hue amd tiy, and generd 
iifue. ii« 105, ^K 

Nul tie! record u feplied (to a plea of a 
recovery in B. R. pleaded in oar,) and 
concludies with ana^ermcMt^ heU good. 

ii* 1(3. 

The practice, as to being bound to plead 

. iiTuably an ocder of a judge* ii* 1 1 7* 

! Declaration m dower; defendant pleads 
two i^eas, I ft, we mm foe occoupUp yfc» 
2d, ne MMfOe fetfie qae dovier^ plaintilT 
repl'tei to the fiift plea, a decree in the 
court c^archet that the demandant vas 
the wife, and is the widow of J* R. 
and jobs iflue as to the ad plea : the 
defendant dem*rk to the reptlcatloa to 
the firft plea; and plaintiff >fifi in 
demarrer i *oenire fattat is awarded on 
the iflue, and emaiauoMces on the de^ 
murreri and final judgment is entered 
|br thedefiendant usonthe demarreri 
no refpeA being nad to^ the i0ue 
jotrfSd to the country. ii. 1 1 8, iscm 

Copyhold lands muft oe pleaded to bavt 
beea deml/ed aad demisable time oat of 
mind hj copy of court roll, and a €Oj^« 
hold cannot be created within the time 
of memory* ii* 1 2 j* 

Debt on a bond to indemnify the plaintifiT 
from charges of a baftard child; plea 
that the mothex took the child away, 
replicatiou that it hath fince become 
chargeable to the parifli, and the plain- 
tiff hath been obliged to pay, Vc» re* 
jotndtr that the child was in the 
mother's keeping, and that it was not 
in the defendam's power to take it 
from her, the plea held bad on di* 
marrer, judgment for the jgilaintiff* 

li. 126, 127. 

Cot/emaut upon a leafe made by the com* 
mitteect a lunatic , wiilnoc lie far tlie 
committee^ becaufe he cannot (b^ law) 
make fuch a leafe. ii. 130. 

AJumpfit to pay plaintiff 2/. pir cent, to 
procure a poichafer of the plaintiff's 
place of fprveyor of the baggage of .the 
port of Londout is bad, and contrary to 
the ftatute agidnft the lal( of offices. 

ii. 153. 
A plem 
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A plea puis U darrein continuance can- 
not be fcjeftcd by the court if it be 
vcrifted by an affidavit. ii- X37- 

'In 2i pled puts le darrein continuance that 
dfekndarit became a bankrupt, ^c. it 
muft b6 aHeged that he hath con- 
formed, ISc. ii. 139. 

'Affumpjit againft the defendant for money 
lent to a third perfon is bad, even 

" after a verdift. ii,'i4i. 

'Want of pledges cannot be taken ad- 
vantage of m error brought upon a 
judgment by nil dleit. 11.142. 

Covenant, as heir upon a leafc for years, 
and afligns for breach the want o/re- 
palrsy defendant pleads that the leflbr 
was only tenant for life, and travcrfes 
that the rrverfion was in him and his 
heirs ; this is well pleaded. ii. 143. 

'A J*pcciai adlion upon the cafe for fill fly 
and maltctoujly fuing out a commiffion 
of bankruptcy, which was afterwards 
'{iiperfeded, is a very proper a^ion at 

' law, though the Lord Chancellor has 
power to give 200/. damages by 

' dattttc. IS. 14;. 

Debt on a bond, //e-tf of payment before 
' the day is ill upon detourrer. ii. 1 50. 

* Debt for an annuity granted by the de- 

fendant to the plaintiff in confidera- 
tion of faithful fervice, for her life, 
defendant craves oyer of the deed, 

* whereby the defendant covenants to 

* pay the annuity if the fame be per- 
fpnally demanded, and pleads that the 
plaintiff did not demand the annuity ; 
upon demurrer thereto, judgment was 
for the plaintiff. 11. 22 1 . 

Reple^ln^ avowry that defendants were 
owners and occupiers of certain raef- 
'^fuages, and prefcribe for common in 
the locus in quOy and avow damage fea^ i 
fanii this is a bad prefcription. ii. 25S. | 

In debt upon an obligation againft the ' 
executors -of an executrix, the defen- 

* daiits plead fully adminlftcred except 
' goods to the value of ten pounds. The 

plaintiff replies and prays judgment as 

' to the 10/. and further fays, that on 

the day of fuing forth the original writ 

* the defendants had goods of the tefta- I 
tor to the value of the refiduc of the 1 
debt over and abofve the &id 10/, and ' 

• • - • ' Ii 



concludes with an averment ; this was 
held to be a good replication, thoueh 
it was obje^led that the plaintiff oifghc 
to have accepted of the 10/. and 
prayed jtidgment fdr the fame, and of 
a&ts in futuro quando acciderlnt\ or 
ought to have replied fmgly that de- 
fendants had affets in their hands ultra 
the 10/. and to hare gone to iffue there-* 
upon. iii. 52, ^6y 57* 

It is a fundamental rule, that where-evcr 
a particular eftate is pleaded, it moft 
be (hewn, and derived out of and from 
x\it fee Jimple ; fee the good reafon for 
this rule. ' iii. 72, 

Sqc Account. iii. 113, 114. 

The defendant cannot plead non ajfumpfit 
to all the counts, and a tender as to 
part. * iii. 145. 

See Tra*verfe and ^are impeditm 

iii. 234. 

Where you plead over yoa cannot object 

to want of form. iii. 297. 

See Adminlftratlon. iii. 2. 

Ajfumpfit by Jac^fon againft Harriot 
Fordy the plea in bar beginning thus, 
(i'V«.) and the faid Ann IVhite who is 
iued by the name oi Harriot Fordf ^c, 
was held ill upon fpecial demurrer. 

iii. 415. 

Declaration in trefpafs for taking, driving 
and carrying away the plaintiff's hog. 

iii. 20« 

jfi. Plea not guilty and iffue thereon ; 
2d, Plea in bar that the defendants 
took the hog damage feaf ant, * itid» 

Replication to the fecond plea, that after 
the taking and impounding the hog, 
the defendants converted the hog to 
their own ofe. ' iii. 21. 

Demurrer to the replication. ihi/l^ 

Joinder in demurrer. iii. 22. 

Declaration in an a^ion upon the cafe 

. upon a warranty of a mare to be found 

when (he was lame* iii. 40* 

Declaration in debt upon an obligation 
againft the executors of an executrix 
of the obligor. iii. 52. 

Defendants crave and fet out the oyer of 
the obligation and condition, and firftly 
plead payment by the executrix after 
the day. iSid. 

2d^ Flea, that the plaintiff and tfae exe- 
3 cutrix 
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CDtrix did account together, and that 
(he was in arrear and indebted to the 
plaiotifF in 466/. for which (he gave 
Kim a bond and a warrant of attorney 
to confefs jadgmentj which he re. 
ceivdd^ had ana accepted in full iatis- 
faftion of the money due on the bond, 
which judgment was entered of record; 
and a writ oi fieri fac'tai was executed 
Dpon the goods of the executrix for the 
debt and damages. iii. 53, 54. 

Zi. Pleoy like the fecond, except that it 
doth not fet forth a fieri facias iHued 
and executed. iii. 55. 

4/A. 'Pleay pJene admintflravtt except 
gcods to the value of 10/. iii. 55. 

Replication to thtfirft pleoy that the exe- 
cutrix did not pav the money after the 
day, and concludes to the country. 

iii. 5^. 

Replication to the fecond pleoy that the 
i^intiBTdid not receive and accept the 
bond and warximt of attorney to con« 
feTs judgment in fatisfa^ion; and 
concludes to the country^ iii. ^6* 

The like replication to the third plea. 

ibid. 

Replication to the fourth plea. The 
plaintiff prays judgment as to the 10/. 

. m the defendants' hands; and further 
ia;^s, that on the day of fuin? forth the 
original writ, the defendants had 
goods of the teftator to the value of the 
refidue of the debt, over and above the 
faid id/, and concludes with an aver- 
ment. ^ iii. 56, 57. 

Declaration in trefpafs quare claufumfre- 
gerunt^ and trod down and confumed 
the grafs and com^ and reaped, cut 
down and earned away, &r. the grafs 
and c6m. iii. 66. 

id. Count for mowing, reaping, and car. 
rying away, i^c, other grafs and com. 

ibid. 

34/. Count to the like cffba. ibid. 

ifi. Pleuf the general iflue. iii. 67. 

td. Plea in bar, as to breaking the clofes, 
fpoiling the grafs, and eating up other 
£rafs, and with carts, ^c. fpoilmg the 
loii of tbe clofes, ddfeiKlanrs fay, that 
one P. K. before the time when, l^c. 
was intitled to the faid clofes for the 
tmaindcr of a term of ninety-nine 



years determinable upon the death of 
the (aid P. K. who demifed the fame 
to the defendant J. W. to hold the 
fame for one year, and fo from year.to 
year fo long as it ihould pleafe the faid 
P. K. and the defendant J. W. and 
the eftate and intereft of the faid P. JT- 
(hould continue therein ; by virtue of 
which demife the faid f iV. entered 
and was pofTelTed, the faid P. K. being 
then living, and his intereft ftill con- 
tinuing therein. And being fo poffcf- 
fed the faid J^ before the times when, 
lie. ploughed and fowed the faid 
dofes with com. And the faid P. K. 
after the faid J. W. had fo ploughed 
and fowed, and before he had reaped 
and carried away the com, and beiore 
the end of the faid ninety-nine years, 
and before the faid time when, lie. 
died. And To the defendants juftify 
the entering into the clofes and reaping 
and carrying away the corn, and ex* 
cufe themfelves for treading, lie. a 
little grafs upon that occafion. iii. 67. 
The plaintiff demurs, and (hews for 
caules of demurrer, i/?. That the de- 
fendants have not fet forth the com. 
mencement of the faid term of ninety. 

nine years. — '- xdlj^ That the dc. 

fendants have not (tewn that P. K. 

at the time of the demife to the defan- 

dant J. W. or before was poffefled of 

the faid clofes, but only that he was in* 

titled thereunto. iii. 69. 

The defendants join in demurrer, iii. 69. 

Declaration in an a^on of account aeainft 

the defendant as being the furviving 

bailiff of the plaintiff. 

ifi. Plea in ba^ ; the defendant protefting 

that he never was the bailiff of the 

plaintiff to render an account to him, 

but that S. S. was his fole bailiff; 

traverfes ivitbout this, that he the de- 

fendant and S. S. were the bailiffi of 

the plaintiff, ks he hath alleged in his 

declaration. iii. 74. 

2d. Plea in bar; the ftatute of limita. 

' tions. ibid. 

^d. Plea in bar ; that defendant was 

governor of Fort Saint Georgey and 

that S. S. had the fole management of 

felling the merchandizes coi»i^ir?:ed by 

the plaintiff. iii* 7 5- 

[ d 2 ] RtpUcailom 
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Repltcat'toM to the firft plea takes ilTuc 
upon the traverfe* iii. 79. 

Replication to the fccond plea. ibid. 

iUplicatiou to the third plea as to parcel ; 
of the goods, avers that the manage- 
ment of the confignment was left to 
^. •}. by agreement between the defen- 
dant and 6'. <S. as joint-fa^ors without 
the confent of the plaintiff^ and this he 
is ready to verify, , iii. 80. 

The like Replication to the third plea as | 
to the rejtdue of the goods. . iii. 82. > 

Rejoinder to the replication to the ficond | 
plea, that the account did not concern 
trade and merchandize^ and thereupon { 
the fecond ijfue is joined. iii. 85. ' 

Rejoinder to the replication to the third 
plem as to parcel ; the defendant fays, 
that upon delivery over of the ^oods to 
S. S. all concern whatfoever ot the de 
fendant in the care, truft and manage- h 
roent of the goods ccafed and was at j 
an en4* iii. S4. ^ 

The like rejoinder to the replication to 
the third plea, as to the rejidue of the 
goods. iii. 85. 

Surrejoinder as to parcel of the snoods, the 
plaintiff* fays, that upon delivery over 
<^ the gooch tt> ^. ^. all concern of the 
defendant in the care, truft and ma- 
nagement of the goods, did not ceafe 
nor was ^t an end ; and thereupon the 
third iffue is joined. iii. 86. 

The X^efurrejoinder as to the rejidne of 
the goods, and thereupon the fourth 
ifiue is joined. iii. 87. 

Yerdidl and judgment quod computet. 

iii. 88. 

Auditors ailigned and continuances. 

iii. 89. 

Rea before auditors. Hid, 

Demurrer to that plea. iii. 9:2. • 

Joinder in demurrer. iii. 93. ! 

Continuances by curia ad*vi/are 'valt. 

ibid. 

Final judgment for the plaintiff, iii. 94. 

Satisfaftion acknowledged. ibid. 

A declaration in cafe againft certain juf- 
ticesof the peace otSurfy^ for refufmg 
10 grant a licence to the plaintiff" to 
keep an inn and an alehoufe. iii. 1 23. 



Declaration with a continuant qudH 
claufa fregerunt^ eeperunty et afporta^ 
n}eruntyl5c. iii. 1x7. 

\ft. County for breaking and entering the 
plainti&^s dofes, fpoiling the grafs and 
com, and with cattle, Cffr. and for 
mowing, cutting and carrvine; away 
the fame, and with carts, (^r. ^^ling 
the plaiuttff''s foil. iit. i xS. 

id. County for mowing and cutting grafs 
and com of the plaintiff*, and carrying 
it away. ibid. 

^d. County for taking and carrying away 
other grafs and corn of the plaintiff'. 

ibid* 

\fi. Plea. Not guilty, to the whole de- 
claration. iii. ixg. 

x^» Flea. As to breaking and entering 
the clofes in the deelaration, treading* 
^c. the grafs, and eatine, ^c. the 
other grafs with cattle, and with carts, 
&c. fpoiling, lie. the foil ; defendants 
plead in l»r, that before any of the 
times when, fisTc. one C H. was feifed 
in fee of the clofes in which, ^c. and 
by indenture demifed the fame to J. JT. 
for ninety.nine years, if P. AT. and 
M. K. or either of them (hoold folong 
lite, to be^n immediatdy after the 
death of E. M. Wr. whereby J. K. 
became intitled to the faid dofes, ex. 
pe&nt on the death of £. Af . lie. that 
afterwards, and before any of the 
times when, He. the faid £. Af. died, 
lie. and /. K. afterwards entered 
upon the faid clofes and was pofieiTed ;, 
and the faid M. K. afterwards died. 
And the defendants forthcr fay, that 
J. K, afterwards and before any of the 
times when, lie. made his ivill and 
the faid P. K. his executor, and died 
pofleffed of the faid clofes ; by whidi 
£. K. entered and was poficffed ; and 
before any of the times when. He. de- 
mifed the fame to the defendant J. JV. 
for one year, and fo from year to year- 
as long as the eibte of P. K. (hould 
continue. By virtue whereof 7. W. 
entered and was pofTcfTcd, and during 
the life of P. K. ploughed and fowed 
the dofes with com. He. and before 
the fame was ripe and fit for reaping, 
P. K. died, whereupon his faia de« 

mifc 
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msTe to J. fT. ceafedj and he deli- ' 
vcred up poilWIion to the plaintiflT to \ 
whom the (ame belonged ; and when , 
the corn was ripe, the defendants en. . 
tered and reaped, Csfr. and (6 excufe I 
the trcTpafs bf taking the emhlements, \ 

iii. 1 29. 1 
Reflicattott to the plea in bao as to part 
of the trefpafs, *vlx. in /f^a// Park and 
The Tbfet Pieces % the plaintiflT con- 
fei&s that C. H, was feiied in fee, and 
all the reft of the plea until the time ef , 
deliTering up ^iieflion to the plaintiff 
of the clofes in which, &f« but the 

£intifF further fays, that in the faid 
Te from C. H. to J. K. it is provi- 
ded, that if the faid J. K (hould let j 
the premifes otherwife than from year 
to year, and that only to pafture and 
not to tilkge, it (hould be lawful for ! 
C. //. and nis heirs, ^c. to re-enter. 
And the plaintiff flirt her fays, that the 
faid C. H, after making the faid leafe, 
and before any of the times when, l^c, 
being feifed in fee of the re<verfioHi 
made hit will and devifed the fame to i 
one IV, /f. in fee, and afterwards died 
fo' feifed; whereby JV. H, became 
feifed, and before the firft time when, 
Vc. bargained and fold to the plaintifl^ ; 
by virtue whereof, and the flatute of, 
ufes, the plaintiff was poffefled of the i 
re^erfion ; and being fo poflcffed, the ' 
faid IF. H, relcafed the premifes to , 
the plaintiff in fee \ by virtue whereof, 
and theftatute of ufes, the plaintiff was { 
feifed in fee, and was fo feifed at the ! 
time of the ending of the leafe to the ! 
faid J. K. and that P. A^. had no | 
Ikence from C. //. to let the ddfes to ; 
the defendant J. IV, to tillage^ fo that j 
J. W. wrongfully ploughed, ^V. and | 
that the defendants of their own wrong . 
did this pan of the trdpafs in the de. , 
claration. And this, \5c* iii. 132. , 
And as to the fame plea in bar as to 
breaking, I3c, the rejidue of the faid 
clofes, the plaintiff replies, and con-| 
feffcs that C. //. was feifed in fee, and 
the reft of the pica until the delivering 
up pofleflion ^of the refidue of the dofes 
to the plaintiff; but further fays, that 
the plaintiff before und at the end of 



the faid leafe of ninety. nine years, and 
before and at the time of the defendant 
y. /F.'s quitting poffeflion, was and 
ilill is feifed in fee, and that defen« 
dants of their own wrong did the tref. 
pafs ; and traverfety nvtthokt thisj that 
P. K, was living at the time when 
J, W. plouehed the clofes and fo\Ved 
the fame with corn. iii. 136. 

Rejoinder to the firft part of the replica^ 
tion, confeffes the provi/o in the leafe 
for ninety -nine years, and that C. /f. 
devifed the rexerjton to W. H, and 
that fV» M bargained, fold and re« 
leafed the fame to the plaintiff, dsA 
confeffes the firft fart of the replica^ 
ttoii ; but the detendanti further fay, 
that the plaintiff did not re-enter dor- 
ing the term fubfifting ; and this he is 
ready to verify, l^c. And as to the 
other part of the replieatioMj the defen« 
dants fay, that at the time of ploughing 
and fowing, P» K. was living, and 
' conclude to the country ; and there- 
upon iffue is joined. iii. j 57, 

The plaintiff demurs generally to the re- 
joinder, as to the clofes called Walt 
Park and The Three Pieces ; and the 
defendants join in demurrer, iii. x 39. 



Declaration in reple^viu^ for taking tho 
plaintiff's cattle. iii. ij;j. 

ift. Cognizance, The defendant, as 
bailiff to J, IV. S, acknowledges the 
tnking the cMtle in the place in which, 
^r. becaufehe f;iys, that the place is a 
wafte or common of forty acres in the 
pariih of fV, and manor of IV, and that 
within the manor, from time whereof, 

' iJc, there has been another common, 
called IV. D. of which manor the faid 
J. fV. S, at the faid time when, tf r. 
was feifed in fee, and prefer ibes in a 
one eftate for a court leet^ and that there 
has been a cvftom for the conrt Itet to 
make hye^Unvs for the prefervation of 
the commons within the manor, and to 
impofe penalties on the farmers and 
tenantsof the manor, for breach thereof; 
and that the faid ^. IV. S. and all 
thofe, €^r. from time whereof, &fr. 
have demanded, received and taken 
from the pcrfons offending againft fuch 
hjr-lani;:. 
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hye-laivsy the penalties incurred for 
breach thereof ; and on non-payment, 
to diftrain the cattle of fuch farmer or 
tenant in any place within the manor ; 
and that at the ieet held after MichaeL 
was 1764, a bje^la<ivyf2& made, which 
is fct forth with a penalty for breach 
thereof, and for ading contrary to that 
bye lanv and all former bye-Ia-ws, and 
that the plaintiff was guilty of a breach 
of the SyeJatv, whereby a penalty of 
35/. was forfeited to the faid J. l^. S, 
and the fame not being paid upon re- 
queft, but being in arrear, the defen- 
dant as bailiff to J. fT. S. diftrained 
the cattle in the place in which, fcff . ! 
being within the manor, and jufUy, • 
^c. iii. 156. j 

td, Chgnlzance is like the firft, except in | 
laying the cuflom to make bje-la'ws a j 
little different from the firft. iii. 158. | 

3</. Cognixance is different from both the I 
others, in laying the cuftom to make 1 
bye-lawos. iii, 160. I 

The plaintiff dem^rs to all the cogniz- 
ances, generally* iii. 162. j 

The defendant joins in demurrer, iii. 163. 

Declaration in ca/ey for fpeaking the fol- 
lowing words of a member of parlia- 
ment, {vix.) " lexpedled to have met 
** George Ofijlowy but find he is not 
** here, for which I am rather forry, 
*^ as I came here with an intention to 
f* have told him my opinion of him ; 
<* and if he would have waived his 
<* privilege, I would have waived my 
«* gown. I know him very well ; I 
" have carried letters from Mr. Onflow 
'« to Mr. Wtlheiy full of profeffions of 
** friendfliip and fervice, which were 
'* never kept ; nor indeed is it to be 
" wondered at, fince it is notorious he 
** never kept his word, unlefs where 
** his own in te: eft was concerned. As 
<* to the inft ruling our members to 
" obtain redrefs, 1 am totally againft 
" that plan ; for ss to inftrud^ing Mr. 
«* 0/tjIc<Wy we mipht as well inftruCl 
'* the winds ; and Ihould he even pro- 
•< piife his afliflance, I (hbuld 1^01 ex- 
*' peel him to give it us." iii. 178. 

zd. Caunt* ** As to the inft ruffling our 



" Members to obtain redrefs, I am 
«' totally againft that plan ; for as to 
" inftrufting Mr. Onjlo^v^ we might 
" as well inftiud the winds ; and 
*' (hould he even promife his affiftance, 
" I ftiould not expeA him to give it 
« us." iii. 1 79. 

The entry of an habeas corpus directed 
to the Lieutenant of the Tower, of 
London^ to have the body of Bra/s 
Crojlyy Efq. Lord Mayor of Lifftdo/t, 
before the jufticcs of the bench at WeJK 
m'lnftery with the return thereof by the 
deputy lieutenant of the Tower ^ and 
the judgment of the court thereupon. 

iii. 188. 

Declaration in cafe by bill againft a mem- 
ber of parliament upon a writing fup^ 
pofcd to be a bill of exchange drawn 
by the defendant, according to the ufage 
and cuftom of merchants. iii. 207. 

Declaration againft the defendant for not 
indemnifying the plaintiff who became 
his bail in an adlion in ^. i?. at his 
inftance and re<jueft, and upon the de- 
fendant's promife and undertaking to 
indemnify, him. iii. 262. 

The defendant pleads tfiat he became a 
bankrupt, and that the caufe of aClioa 
accrued before he became fuch. 

iii. 264. 

Declaration for difturbance of common of 
pafture. iii. 278. 

Fleay not guilty. iii. 2io. 

Declaration in trwtr. The plaintiff 
claiming a right to cut and take nifties 
on a common, cuts five or fix loads 
which the defendants take and cany 
away, and jointly convert to thf ir own 
ufe. Defendants plead not guilty. 

iii. y:,?,. 

Declaration in cafe upon an agreement in 
writing, that the plaintiff fiiould build 
9^yard in the ddcndant's clofe, and lay 
but not lefs than 20/. thereupon ; and 
that the plaintiff ftiould enjoy it for his 
life ; the plaintiff avers that he did 
build the yard^ i^c. and enjoyed the 
fame for lome years as an eafemenii 
and aftigns for breach that the defend 
dant wrongfully and injuriouOy ob- 
(Irufted him in the cnj<)yment of his 
(aid eafement. iii, 348, 349. 

id. Count 
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^J. Ccmmf \n trwtr, iii. ,^51. 

Detlaratiom in Vr^/ upon an obligation by 
an adminiftrairix, ill. 7co. 

ly?. P/ra. Nott eft faSum, v ibid, 

id. Pi^a. Craves oyer of the condition 
which is to pay fVilliam Cosie his ex. 
ecutorSf ^r. 8*. a week dursne his life 
and his wife's life and the iurvivorj 
and for the performance of articles of 
agreement which are fct forth ; where- 
upon the defendant pleads payroei^t of 
the 8s. a week according to the con- 
dition of the obligariotif and the arti- 
cles of agreement . iii. 380, 3 ^ i , ^c» 

jd. Plea to the like effe^l with little; 
variation ; but the defendant fays, 
that the plaintiff hath not done feme 
fadlsy contrary to the faid articles of 
agreement. 

RefiieationtQ Utit fteofsd flea in bar con. 
dodes to the country. iii. 385. 

The plaintiff demurs to the third plea ?is 
being bad in pomt of fubilance. ib'ul, \ 

Joinder in demurrer. iii. 3^6- 

Dtclaration in cafe> upon feveral promifcs 
againft Harriot Ford ; the defendant, ' 
by the name of Ann White who is 
focd by the name of Harriot Fordy 
pleads npnage. 

The plaintiff demurs fpecially. iii. 413,^ 

J)fclaration in cafe againfl carriers for not I 
taking care to carry goods from Bir. 
miugbam to London ^ and to deliver the 
fame to S, J. for the plaintiff's ufe ; 
breach of negligence affigned . ii i . 42 9. 

^d• County the like breach. iii. 430. 

id. Cffuntg breach of promife affigned. 

ihid. 

Two fleasf not guilty, and did not pro- 
mife. iii. 43 1 . 

declaration in cafe againfl xht poftmafter 
of Ip/tAiichy for wrongfully keeping and 
detaining the plaintiff's letters direded 
tp him an unreafonable time, which 
the defendant ought to have delivered 

tohiror iii* 443* 

Pleay Npt guilty. iii. 444. 

fielaration in cafe for diflurbing the 
plaintiff tp bis right of common, and 
right to cut gnd take rufhes upon the 
common for litter for his cattle by an 
ancient cuftoxn. iii« 4jO- 



Declarction in cafe againft defendants pa- 
yiors under the commiflxoners for pav- 
ing the flrcets, for raifing the pave- 
ment in the front of the plaintiff's 
houfes in Qra^eUlcnit by which the 
paffage and lights to the houfes were 
obftruded. iii. 46 1 • 

See Common and Commoners^ 

iii. 4;8. 
Entry of a writ of haheas corpus by ft at, 
32 Car, 2. directed to the ^warden of 
the Fleety to bring into court a prifoocr 
committed by certain coromiflioncrs-of 
bankrupt, with the nvardeu*s return 
thercol. iii, 420. 

Count in quare impeditCets forth that plain- 
tiffs were feifcd in fee of the ad'uo^. 
foH of All'hallon.vs Honey Jane in grofs ; 
that in March 1663, they prefented 
Thomas Hut chin/on, who was admitted^ 
^f . that the Archbiftifop ef Canterbury 
was feifed /// fee of the advowfon of 
$aint Mary le Bonv in grofs ; and 
that fFilliam Juron then archhijbop in 
ChHober 1762, collated George Smal- 
wood; that the fame archhijhop was 
feifed of the advonxfon of Saint Pancras 
,Soper4ane in fee in grofs ; and in 
June 1662 collated Samuel Dillitj^^ 
ham ; that the three churches were de- 
ft royed by fire ; and thereupon by a 
ftat'ute of Z2 Car, a« it was enacted 
that the three pariihes fhould be uni- 
ted, and that Bow-church fhould be 
the parifh church of the three pariihes, 
that the refpeftive patrons of the three 
churches fo united fhould prefent by 
turns to that church only ; the fi^^ 
prefentation to be made by the patrpn 
of fuch of the faid churches, ihe en. 
dowments whereof were of the greatelt 
value; by virtue whereof rtie arch^ 
biftfop and plaintiffs became feifed of 
the ad^vowfon of Bow-church and the 
other two in fee as of one in grofs, and 
in titled to prefent to Bow-clmrch afore- 
faid. That after the ftnti.te the 
church of Bonu became vacmt Lv the 
death of George S/^lwood, and Arch- 
bilhop Sancroft in iS-jq coJlaicd.'/V- 
mothy Puller; that the church became 
vacant by the death of Pullery and 
Archbifliop THht/on in 1693 as In 
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hil /eeottd tMrm collated Samuel Brad^ 
fordi who was afterwards created bifiof 
^fRoebtJUr\ and the church thereby 
became vacant, whereby King Gtorge 
the Firft by hl» prerogative on the i Qth 
of July 1 720, prefcntcd Do^r Samutl 
Ltfie to Bonjj-'Churcb wit^ the other 
two churches who was admittedi tf r. 
and who was afterwards created hi/hop 
of Saint AJkph\ whereupon King 
George the fecond on the i6th of y^/nV 
1744, prefented Doctor Nenutom in like 
manner who was admittcdi tiTr. that 
afterwards the church became vacant 
by the refignation of Doftor NewiM^ 
and is yet void, by reafon whereof it 
belongs to the plaintifis, in their turgf 
being the third, to prefent a fit perfon, 
but the defendants hinder themt 

iii. 214. 
The archbifhop one of the defendants de. 
fnurs generally to the declaration* 

iii, ti'j. 
The other defendant pleads that he is 
f^rfofg of the church on the prcfcnta- 
tion of the etrchbifiof ; that the plain- 
tiBTs ought not to have their a^ion. 
H)e admits the plaintiffs were feifed of' 
^ILhalhwi Honey-lane, and prefented > 
Hutchinfon^ that the arehhijhop was. 
feifed of Bonv-ehurch, and collated 
Smalnuood; that the archhijhop was| 
feifed of Saint Pancrat, SoperJane, 
and collated Dillingham i that the | 
three churches were bumti and that by 
tht Jiatttte it was ena^ed as in the de- 
claration ; and that thereupon the arch- 
hijbop and the plaintiffs necame feifed 
«nd mtitled to prefent as in the decla- 
xation^ and that Bo^-church became 
vacant by the death of Smalivood, as 
- in the declaration ; but this defendant 
further fays, that Bow^hureh was of 
greater malne than either of the other 
two churches ; and that the church of 
All-hallows Honej-lane was oi greater 
n/alne than Saint Paneras SoperJane, 
v/«. of fo much rcfpe^vely fer annnm\ 
by icafon whereof the drc%hi/hop for 
the time-bein? became intitled to pre, 
fent to Bow-chur^b in the Jlrfi tarn, 
the plaiptifi in the /econd tnm, and 



the archhijbop in the third htrtt* That 
true it is that Archbijbop Semcrofk, on 
the death of Smahwood, did in hts JSrJf 
turn collate Puller i and that the 
church became vacant by the death oT 
Puller ; but that thereupon^ according 
to the faid fiatnte, it belonged to the 
plaintifis to prefent in xkaAxJecond tnm^ 
but that Archbf/hop Tillotfin collated 
Bradford by nfitrfatian. That Bre^d^ 
ford being in .tne faid church was 
created b'^op of Rochefler^ and King 
George the firft prefented Do6ior Lifle 
who was admitted, bfr. and Doflor 
Lijle being fo clerk of the faid church 
was created i^0/ of Saint Afaph and 
King George the Second prefented Doc. 
tor Ne*wton who was admitted, ^e, 
and afterwards the church became va« 
cant by the reiignarion of Doclor iVrw* 
ton, by reafon whereof it belonged to 
the prefent archbijhop to prefent m his 
third turn, and that thereupon he coU 
lated this defendant before the iffuing 
of the plaintiff's writ, by reafon where* 
of this defendant is ftill parfon impar^ 
foned, and this, ISc. wherefore, l^c. 

iii. 217. 
The plaintiffs join in demurrer with tho 
archbijhop, and pray judgment and a 
writ to the hijhop. iii, 22o« 

The plaintiffs as to the plea of the other 
defendant fay, they ought not to be 
barred, htcsMit prof eftimg that AU-haL 
lows H9ney-lane was not at the time 
of making the {^x^flatute oi greeUer 
value than Saint Paneras i protejling 
alfo that Archbijhop TUlotJon did not 
ufurp upon the plaintiffs. For replica-^ 
tion the plaintiffs fay, that the church 
became vacant by the refignation of 
DoAor Nenvton, and it Mongs to 
plaintiffs to prefent in their third turn^ 
yet the defendants hinder them, tvith^ 
out this that it belonged to the plain, 
tifis to prefent at the Jeeond turn when 
the church became vacant by the death 
of Puller as this defendant hath aU 
leged in his plea. 
The defendant [the incumbent] dem«ra 
to the i^aintiff 's replication, and fhcwa 
for fpecial caufe that the plamtifis hskv^ 
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. not trsntffid wnf wmmr vffaB al- 
leged in & plcaf bot have iravfrfod 
matter of lanv. iiL 22 1 • 

The f4aiiiti£& join in demamr. ibid, 

Coamt in 2«fv imudit fets forth that the 
pbinc^were ioied of the A^««i^of 
the chiarch in gfoisy and the laiiie being 
vacant in \']b^^ they prefeued DoAor 
Bmrfom^ that in 1 77 1 toe choich became 
void by the deam Dodor Burtift, and 
is ftili voi4 and it now bekngs co the 
plaintifis to preTent thereto, but the 
delcndMitf hinder them. iiL ^8* 

The hiflioppkads that he daimnonght 
bot aaWiirifryr. iii. 469. 

The incombent pkads that he hfarfm 
imparfwtie on the piefentation of the 
frtfim King whofe title it dcdoced 
firoiB Kinff Cbarla tbf Setwd, and that 
the church being vacant by the death 
of Doaor Burton^ his frefmt Uakfy 
prefented the defendant the incumbent ; 
nvitboui tbii that the plaintiffs were 
feifed of the advowfm as they have 
alkged, iiL 469, 470. 

Replicaiion to the plea of the bifliop^ but 
writ to the biihop to (by until the plea 
be determined between the plaintiffs 
and the incumbent. — Iffbe is alfo taken 
upon the incumbent's t^averfe^ and 
joinedj and a venire fiicias awarded. 

iii* 472. 

The jury find a fpecial verdidl. 

iii. 473 to 483. 

Declaration in trefpfs for breaking and 
entering the plamtiff*'s hoofe, and con- 
tinuiog there for fix hoars, making a 
great difturbancc and aftay therem, 
and wrenching and forcing open the 
clofet-doors, drawers, chefts, cupboards 
and cabinets of thfe plamtiffi and the 
goods, chattels, wares and merchandizes 
of the plaintiff there found, tofling, 
tumbling, damaging and fpoiling, to 
the plaintiff's damage. iii. 292. 

The defendant demurs, and ft>r caufes of 
demurrer (hews thefc (v/as.) for that 
the plaintiff hath not fpccified the 
Soods and chattels, Vc. TuppoTed to 
have been toiled, tumbled, damaged 
and fpoiled : and for that the charee 
of wrenching and forcing open the 
Clofet^doors^ drawers^ chf £^ cupboardf 



and cabinets is not alleged with fufi. 
dent certainty, (to wit) for that it ia 
alleged that defendant wrenched and 
forced open the faid cIoTet-doorsy 
drawers, \ic, and for that thft number 
of the clofetdoors, drawers, {5fr. is 
not fpecified. " iii. 291, apj. 

The plaintiff joins in demurrer. 

iii. 293. 

Declaration in tre/pafi for an aflault and 
(mttine out the plaintiff's eye with a 
lighted fquib confiffing of gunpowder* 
(tt. ui. 403* 

Declaration in debt upon an obligation 
againft one of the foreties therein for 
bonefty and fiddity of a broad-derk 
to a brewer. iii. 530. 

The defendant craves over of the condi- 
tion, which is fet forth, and/Anr^firlt 
that it is not his deed. iii. ni. 

Ht pleads idlj, That at the time ot the 
making the obligation, the plaintiff 
carried on the trade of a brewer on his 
own account cnfy without a partner* 
and until fuch a day and year, when 
the plaintiff entered into partnerfhip in 
the trade with one y. D, and that all 
the time the broad- clerk ferved the 
plaintiff alone, he ferved him honefUy, 
and accounted to him juftlv. 

Mi* p»i3» 
The plaintiff r////V/ and aiHgna a breach 
of the condition, that the bfoad-derk 
received fuch a fum of mctiey on the 
partnerfhip account, and did not ac*. 
count for and pay the fame to the part- 
ners or either of them. iii. 554, j. 
Demurrer to the replication, and a join, 
dcr in demurrer. iii. 53 j. 
Judgment for the defendant that the 
breach afligncd is not within the oon. 
dition. iii*5J9* 

Declaration in a writ of right patent. 
Plea the general iffuc, whereupon the 
mi/e is joined upon the mere ri^ht. 

ill. ^to. 

The whole proceedings in a writ of right 
patent. iii. ^^i to 564* 

See Scire facias f Tra*vetfe, Jurifdiilion, 
DeparturCf A3ion on the Cafe, Ko" 
plovin^ Variance^ Marriojge, Frintihgo. 

FLIDGBk 
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Pledges. 
Pledges to profecute may be found at any 
time pending the fuit. i. 226. 

Poor. Sec Settlement. 

Portions. 
Sec Fonver and Authoritj. 

Possession. 
The poffcflion of tenant at will is the poT. 
feffion of the Icflbr. *• ' 77 • 

Postmaster. 

An a^lion upon the cafe lies againft a de- 
puty poftmafter for wrongfully keeping 
and detaining the plaintifr's letters di- 
rcfted to hira, an unreafonable time, 
which the defendant ought to have de- 
livered to him at his place of abode in 
Jp/fwicb gratU* iii. 443. 

Possessio fratris, &c. 
Some do<^rinc upon this fubjedt. 

iii. 5x6 10528. 
See Heir. 

Power and Authority. 

Power under a marriage fettlement to 
cive to the children of the marriage in 
iuch (hares, ^c. and for fuch eftate, 
l^e, if there be but one child of the 
marriage, fuch child muft have the 
whole eftate which was fettled, ii. 336. 

XJjurped pvwer \ whether a houfe burnt 
by a mob is a burning by an ufurped 
power within the meaning of a policy 
of infurance. * ii. 363. 

Power under a fettlement to appoint to 
the children of the marriage is ftriftly 
confined to thofe children. ii. 369. 

A father having a power to appoint por- 
tions to younger children, to be raifed 
at all events, cannot annex a condition 
to the appointment of any child's fhare. 

r. 224, 

Power whether properly executed, i. 270. 

Practice of the Court^ 
Prafticc as to plea in abatement, i. 16. 



A iham plea is not a fpecial plea. L 29. 

Where bail is filed there muft be a pica 
demanded in writing, altho' a notice 
to plead be upon the declaration. 

i. 134, 

The defendant muft take the dcdaration 
out of the office and pay for it before 
the plaintiff's attorney is obliged to 
receive his plea. 1. 1 73- 

Leave to withdraw non eftfaBum^ and to 
plead the ftatute againft gamine* 

1. 177- 

After time given to the defendant to juf- 

tify his bail, and a rule to plead iflu. 

ably, 13 c. a plea of recovery in B. R. 

was fet afide with cofts. iii. ^^. 

See title Notice. iii. 147, 

A Declaration on a /cire facias to revive 
a judgment returnable the laft return 
of a term^ may be intitled of the fame 
term generally. iii, i j^. 

Prerogative, 

^Qt Ad'vow/on. ill. 22 T. 

See Baili Imparlance 9 Affda'vitf Amende 
menty Attorney y Continuance^ CoftSf' 
Damagesy Debtor to the King, Decla- 
rations, Error, Fine of Lands, Infant^ 
Inquiry, Judgments, Jurifdiaion^ 
Ktng's Bench, Abatement, Money iata 
Court, Motion, &c. Nolle profequi, 
Non/uit, &c. Notice, Oath, Oyer^ 
Pleas, Pledges, Prifon, &c. &c, kc. 

Prescription. 

Prefcrrption to have three bufhels of 
barley out of every ftiip's cargo brought 
to a <|uay to be exported is good and 
certain. i. g,. 

Sec Pleas, See. ii. 96, 296, 

Prison and 'Prisoners. 

In a declaration againft a prifoner in cuf- ' 
tody of the fherfff it muft be alleged 
at whofe fuit he^is detained, purfuant 
to the ftatute 4 fcf 5 ^. tf M. r . 21, 

1.120. 

A perfon who was committed by a fecre- 
tary of ftate, having been in prifoQ 
two years and nu profecution againft 
him, difcharged out of cuftody. i. 254. 

If a prifoner appears in perfon, he is boupd 

to 
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to paj for the iflue book upon the dc- 
liFcry thereof J otherwife if he appears , 
by attorney. ii« ii. . 

The prifoner having, by pleading to a 
feire faciaSi pt evented the party from 
charging him io execution within two 
terms, (hall not take advantage thereof! 
to be difchargcd out of cuftody by a 
fuperfedeas. ii, 378. 

A. prifoner brings a writ of error, the 
plaintiff is not obliged to charge him in 
execution, the fecond term after the 
judgment. ii. jSo. 

While a treaty fabfifts between the plain- 
ti£r and the defendant who is a prifoner, 
the plaint^ is not obliged to declare 
againft him within two terms accord- 
ing to the rules of the court, iii. 445. 

Privilege. 

Whether a garaekecoer to a peer be pri- 
vileged from arrefts. i. 278. 

A member of parliament is privileged 
from arrefts in all cafes except treafm^ ' 
felony and breach of the peace, ii. 151- 

A plea of privilege of a fixtieth clerk in j 
chancery was over-ruled, becaufe it 
appeared he was not attending his| 
office. ii. 228. 1 

See Attorney. 306. j 

FleaSf &Cf ii. 325. 

Prize-money. 

A captor might before Jfat, 20. Geo. 2. 
legiftly affigo his (hare of a prize be- 
fore condemnation. i. 211. 

Contrail for fale of prize-money fct afide ! 
on the foot of impoiition and public in- ' 
convenience. i. 229. 

Process and Service thereof. 

There is no occaHon for notice to aroear 
upon a copy of procefs ferved where 
the debt is above 10/. i« 22. 

Service of procefs^ where it is doubtful 
whether the place where it was ferved 
is in London or Mtddlefex. *• 77» 

Proccfs ferved without the defendant's 
name to the notice at the bottom is 
bad. i. 104. 

Service of procefs upon the return day 
tUreof is regular, ii. 263. 



You cannot take any advantage of the ir« 
regularity ^ ptuceft withput having it 
returned and before the court, iii. 5^^ 

The reafon why procefs for and againft an 
attorney is made returnable on a day 
certain, is becaufe of his daily auend- 
ance in court. ihli. 

The plaintifdeclares in an aQion ^l tam, 
i^c. upon a capias ad refpatuUmdum fued 
out in his own name only, and well 
enough. iii« i^x. 

Profert. 

A profert of an aflignroent of a bail bond 
is not neceflary , i. 121, 

See title Bills of Exchange and tromltf^ 
fory Notes. iii. i'. 

An ailignee of arleafe, affignod to him b^ 
an adminiihrator is not obliged to mak« 
a profert in curiam of the letters of ad. 
miniftration. iii. 5. 

Cafes cited to idew where a peHbn in 
pleading is or is not obliged to ihcw to 
the court a deed in writin^^ ihid^ 

Prohibition. 

Touching a pew in the church. i. 17. 

To the {piritual court of Brijfol for cal- 
ling a woroain ftnimpet in (he city* of 
BrtftoL i. Stm 

Where there are feveral part-dwners of a 
ihip, the owners of the lefs (hares may 
arreft the (hip in the admiral tv^ and 
compel a fecurity to be given by the 
others before they (hall be p^irmittcd to 
navigate out of port. i. ici. 

In prohibition, the i(ruc laid upon the 
plaintiff who did not appear at the trial, 
the defendant puts in nis record, enters 
into the merits, and takes a verdi^; 
this is irregular, for the plaintiff ought 
to have been called and nonfiiited. 

i. 300. 

A pilot is a mariner, but cannot fue in the 
court of admiralty if his work was 
done within the bodv of the. county; 
as for piloting a (hip from Sea Reach to 
Deptford'i fo a prohibition was granted. 

li. 264. 

Prohibition to a fuit in the fpiritual court 
for mari}'ing without bans or licence* 

ii. 79. 

Property. 
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The rabjeft in time of war is intitkd to 
the property of what he takes from the 
enemy by theoomiaon law, Lzij. 

See Prixi^moMij. 

PaOMissoEY Notes. 
. See BMi 9fExebaftge. 

PaoTicTioir* ^otAmhaffMUr. 

TaOTlSTANDO. 

The nature and effcft of a prptdtation in 
pjetding* lii. io9> "o. 

What cannot be tahm fy frateftathn in 
{heading. iii. ij6. 

Proviso. 

A pr^fi in ft Icafe ta se.enter (br a eon- 
dition bndcen can only operate during 
the term» and yaniiheth when that 
c»ds« lilt 140. 

PURCHASS. 

Whoeref takes %% heir male by fnrehaje 
muft be both httr^ and male* 30. 

Turchafe what it means. i.72. 

See kicc^efy. 



ning page 514. Three obie6li<His 
were taken to iIm county ift. That it is 
not alleged therein^ that the plaintiffs 
were feiied of the avowfon to fre/ent as 
in their third turn, idly, Tluit the 
plaintifB have not fliewn any title to 
the third turn* 3dly, That this is not 
the third turn. Which objedions 
were all over-ruled. iii. 231, 232- 
Prerogative prefentations cannot be eort* 
fidered as tumty or deprive a patron oT 
his tttrffj for prerogative prdentation 
upon the promotion of an incumbent^ to 
a biftiopnck is by a£l of law, which 
cannot operate to the injury of a third 
perfon. iii. 232. 

Long acquiefcence is evidence of an 
agreement to prefent in the order and 
rotation of turns as alleged in the 
count. iii. 234. 

«* Without this, that it belonged to the 
«« plainnffs to prcfcnt to the church at 
** the fecond tum^ when the fame be« 
** came vacant by the death of T. Pm 
'< as the defendant hath alleged in his 
'< pleay is a good and material tra^ 
" wf/p." It is a travcrfe of a mat- 
ter of right refnlting from fa|^s> and 
not of matter of law only. iii. 234. 
See Pleas, &c, i. a3 3, &c. iii. 473, 5:c. 



QuARi Impcdxt. 

\^hether by inftitution to a id benefice^ 
and before induSiou thereto, the iji be- 
nefice becomes fo void that the patron 
mud prefent thereto within fix months, 
nvitbout mtiei ; Refolved that lap/e 
ihafi not incur without notice; but 
that lapfe (hall incur 'without notice 
Dnlefs the patron prcfents to the frft 
within fix months after iudu£2i6n to 
the 2d benefice ;f#</«/^M« amounting 
to notice. ii. 1 74, 1 7^, 1 76, fcff . 

A. P. being feifed in fee of tiie advowfon 
of a donati<vef the church becomes void, 
and while it is /o he dies ; the turn 
goes to the heir and not to the execu 
tor ; ptherwife in cafe of a frefenta- 
/wIiTing. ii. 150. 

See the pleadings at fuU lengthy begin- 
t 



Sec Dyer. 



Records, 



Recovery. 



1.97. 



A common recovery was fuffcred of an 
advowfon Ingrofs, and an acre of land 
upon a writ of etttrie fur diffeifin in It 
/«/?, and good. ii. 11 6. 

Tenant in tail hy purcbafe under a mar- 
riage fettlemcnt made by his anceftof 
ex (arte matertta, with the revcrfion 
in ice by dcfcent ex parte materna^ 
fnfilers a recovery to the ufe of himfclf 
in fee, the lands (hall defcend to hia 
heirs general ex parte patema* 

i. 2, (^ (>Sm 

The vouchee dies bdbre the return of the 
fummons ad nx:arranti%andttm, the re- 
covery is void. i. 35 W 42. 

A coitimcn Recover}* found by fpccial ver. 
did without any writ of feifin awarded^ 

is 
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u bad, and no bar ; at tbe awarding 
the writ of fei£n cannot be prefamed 
by the court, and a 'Vi fa. it ^ nvuo 
(bail not gc» i. 55. 

If tenant in tail mortnges for years, and 
iiiHers a recovery afterwards, that (hall. 
iet in the mongage and all other in- 
cumbrances whatever made by himfclf. 

i. 276. 

Wby, and when common recoveries were 
firft introduced ? ^ ^* 73- j 

Whoever endeavours to explain common i 
recoveries upon any other principle, 1 1 
than that they are now become com. j| 
moo afiuxances, will run into abfurdi- II 
ties. i*73>' 

To lay they were excepted out of the 
fiatnte df don'u is abfurd, for it de- 
troys the very end and intent of that 
iatute. i-73. 

And tbe recompence in value to the iflue 
il a mere fiction ; and no body pre- 
lends it extends to a remainder man, 
vho is equally barred by a recovery. 

L73. 

RicToa. 

The Tee of the church is in the rcftor, 
anl he can hinder a letter from 
preacihing in his church. L 1 5 



RE-iirrar. 



SktPrm^fif. 



111. 140. 



Rmaiirca to rnt Master. 

Covenant for nonpayment of rent, and 
not repairing, referred to the matter as 
to the re4t, and upon payment thereof 
proceA to ^ay as to the rent in arirar. 

1-75- 

Principal and infmA on a mortgage re- 

femd, tloT obje^Al the mortgageor 

hadagreedtpcomreyabfolmei'y. i. So. 

k cannot be xderred to ooffljiHite how 

mnch aporifbis damnified by w bafiard 

child. ii. 6. 

Bimaimder Ctntlm^enS* U ic6. 

RiMTTTrnJit. 

lb tre(pafs againft feveraf, and i'svetal 
damagp, judgment may be i/r an ii^ri. 



bm dammit with a nmttltur as to the 
other. i. 30* 

Riirr. 

A rent eannot iiToe out of a term for years^ 
I. i. if lellec forveanaflign his term he 
cannot diilrain for rent. ^375* 

RlPLBVIN. 

If the ^intiffbe nonfuited for want of a 
plea in bar to the avowry, the avowant 
may either execute a writ of inquiry of 
damages, or fue upon the replevin bond* 

ii.4i. 

Avowry for rent for an enjovment of 
land under a parol demise, jHea in bar 
that the defendant mil hahult im tene^ 
mentis held to be bad upon denmrrerj 
iince the Jlaf* 1 1 Geo* 2. c. 10. ii. 208. 

Whether a replevin below, can be pleaded 
in bar to trefpafs in C B, ii. 87. 

Nonfuit in replevin for want of a decla- 
ration, the avowant executed a writ of 
inquiry of damages after a writ of 
fe<ona deiruerance^ and good. ii. 1 1 6. 

For uking his cattle in the toadi 
avowry lor dasmage^feafamtni the Four 
Acresy fo took them there, and drove 
them along the road to impound them ; 
plea in bar, that the road is not parcel 
of the Four Acres, , Upon demurrer, 
the avowry is well enough, and the 
plea in bar is ill. iii. 29^. 

In rcpkvin, the jury at the trial omit to 
ailefs the avowant his damages, a writ 
of inquiry (hall iflbe. iii«442« 

See Fleas^ 6sq. JmdgmemU 

RlQUBSTk 

A requeft to pay money before due laid 
in a dedaration is not material, i. 35. 

RasiDtJtJM. 

When there are two executors, and une* 
qual legacies are given them, or a le« 
gacy to one, and nothinr to the t>ther» 
they Ihall have the refidue midifpofed 
of. i. 285. 

See Evidence* ^* 3 > 3* 

RttHAXlT. 
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• . Retraxit; 

The diftcrcnce between a retraxit and a 
hoIU frofequu i. 90. 



, Return of Writs* 



Sc^ /LttorKty* 
Writt. 



Hi. 58* 
L77. 



Revocation* 

la what cafes a fine and recovery by a 
teftator after the making of his will, 
ihall amount in equity to a revocation 
of it. * i. 308. 

A common recovery fuffered by tenant 
for lifei with remainder to truflees to 

. prcferve contingent remainders, re- 
mainder to the fame tenant for life in 
fee ; is a revocation of a will. iii. 6. 

Where it was found by a jury that a tefta- 
tor had made a fubfequent ov/V/of lands 
which did not appear, but by which a 
di£[erent difpofition was made, tho' 
in what particulars was unknown to the 
■ jury ; this was adjudged by the court 
of C P. to be a revocation of the for- 
mer w/V/. iii. 497. 

[But this determination was reverfed m 
K, B. and tiiat reverfal affirmed in Dom* 
J^roc. iii. 516. ».] 

Right Patent. 
^ See FUat and Pleading, iii. 41 9, 541 . 

Rules. 

A iiJc bar rale obtained without difclo- 
fing the whole of the cafe (hall not be 
fu&redtoftand. i. 86. 

Scandal and Im]?ertinsncs. 

A declaration at the fuit of a furgeon for 
caring the foul difeafe ought to be re. 
ferred for fcandal. i. 20, 

Satisfaction. .See Accord. 
. . •• .^ * • • 

• , .• .Scire facias.- 

Sfttrt /acias zgainft bail in error of a^judg. 
ment for damages in C, £9 mull be' to 



fhcw caufe why the plaintiff fhould nof 
have execution of the deht and not of 
the damages* i« 98. 

If a defendant dies after a writ of inquiry 
of damages be executed and before the 
return thereof, iht/cire facias muil be 
againft his executor to ihcw caufe Vfhy 
the damages afTtifed (hould not be ad- 
. judged to the plaintiff i. 24 j« 

Scire facial upon a recognizance agninlt 

. bail — defendants plead that the prin- 
cipal defendant died before the iiluin^ 

. the firft fci. fa, and before the retwn 
of any ea. fa. againft him — PlaindfF 
replies a ca. fa, and a return Mn eft 

. i/evefittts^ and that the principal was 
then living and long afterwards. De-* 
murrer ; judgment for the plaintiffi 

i. 5i. 

After the interlocutory judgment, the 
plaintiff becomes a bankrupt, and after* 
wards proceeds to final judgment ; the 
affignees fue out 2ifcire facias to tavc 
execution thereof. Upon demurrer 
judgment for the affignees. i* 372* 

A declaration on a fcire facial return- 
able the laft return^ may be intitkd of 
the fame term, generally. iii. 154. 

See Death of Parties. , i, 302. 

Secretary of Stats. 

Touching his power of committing cri- 
minals for high treafon, writing fedi- 
tions libels, &r. ii. 288. 

The fecretary of ftate as fuch, is no r9«- 
y?r«»tf/^r or jufticc of the peaoe ; nor is 
he, or the king's meffengen in ordi- 
nary afting under his warrant within 
the, meaning of the ^0/. 34 Geo. 2. 
cap. 44. ii. 290, 29 1 • 

Seisin* 

The moment a pofthumous fon is bom, 
his mother becomes his guardian in 
ftkagey and (he being in poffefiion of 
the lands whereof liis lather died 

. feifed.; the infant fon fhall be thereby 

' deemed adlually feifed, fo a» to take. 

the lands out of his fifters of the half 

blood, and carry them to fils heir of the 

whofe blood. iii. 527, ^c- 

See Hdr^ iii. 516 to 528. 

. Ssizuat 
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Scizu&s or Goods. Sot Importaitw. 

SsTTLXMlNTa Of POOIU 

A certificate peribn comes from one 
parifli to anotner, and u chor<!n ty thing* 

* TM/utf but, before he has ferved the office 
one year, becomes chargeable} he is 
rcmoveable. i. 8i. 

A certificate-man by executing the duty 
of a fcboalmafttr gains no fettlement 
thereby. i. 87. 

A poor parilh girl bound to ferve till 21 

• (mtlunit faying " or till marriage**] 
' and afiigned over to another, gains a 

fettlement where (he laft ferved* i 96. 

A certificate-man has a fon bom who 

' lives with him till he is 20 years old, 
and then is hired and ferves tor a year, 
this^ins the fon no fettlement. i. 1 2 1 . 

A jpanih^pprentice may be turned over 
from A. to B. and from B. to C and 
(hall be fettled where he ferved the laft 

' 40 days. u i c8. 

Whcii the fon of a certificate«man be-* 
comes independant of his father, he 

' fliall not follow his father's laft fettle- 
ment that he guned by porchafe, but 
(hall be fent to the place from whence 
he came with his &ther by certificate. 

i. 185. 

A (on of a certificate»man is bound ap- 
prentice, he thereby is fettled, i. 1 84. 

There muft be a hiring (either abfolute 
or ctmditional) for a year and fervice 
for a year to gain a fettlement. i. 307. 

Set Orders rfSeffioHs. 

SlTT-OFP. 

See Mutual Debts* 
Jurifdia'fU. 

Sheuff. 

The defendant pleads to a bail' bond that 
it was taken after the return of the 
writ a^ainft the principal demurrer ; 
the plaintiff fiiall not have a rule for 

' the (heriflT to return the writ before 
judgment on the demurrer* i. 223. 

A (heriff may make and deliver the re- 
turn of a writ any where* it 328. 



A (hcriff gives oat a blank warrant upori 
a writ which is filled up by an attor- 
ney, this is ill. ii. 4^4 

A (heriff cannot appoint two deputy 
(heriffs extraordinary. ii. 378. 

Trefpafs *vi et armU lies againll the high- 
ftieriff, for taking the goods of Ai m. 
ftead of the goods of B. by his batlif 
upon the (hcriff's warrant upon a fieri 
facias. iii. 309. 

SiDl BAk. See Rules. 

Slanderous Words. 

" You are a rogue, and I will prove yoa 
" a rogue, for you forged my name'* 
are wortis adionable. ii. 87^ 

** He was put into the round-houfe for 
<< dealing ducks at Croiulund** are 
aflionable. ii. 3cx>. 

« That rogue Jo. Tiniall that fct the 
'' faoufe on fire, if any body will give 
" me charge of him, I will carry Trim 
" to Ne*w Fn/ou;" 24/A, another fee 
of words « Jo. TindalHtt the houfe 
" on fire," both fets were held aftion- 
able. ii. 114. 

" He is no more a lawyer than the devil,'* 
fpoken of an attorney, are adionable. 

iii. C9. 

The following words fpoken of a memoer 
of parliament, viz. ''As to inflruA- 
'' ing our members to obtain redreTs, 
** I am totally againft that plan': for 
'' as to LiHrudlin^ Mr. Onjlow, we 
"** might as well inflrudt the winds, 
" and (hould he even promife hisaflift. 
'' ance, I (hould not exped him to 
" give it us" — ^are not adionable. 

iii. 177. 

Smugglsr. See Pardon. 



Soldier. 

A f«rjdint in the guards cannot be arref. 

ted under 10/. i. 216. 

A common foldier cannot be a vagrant 

within xhtflat, 17 Geo. 2« i« 33'* 
See Aiiion upon the Cafe* ii* 514* 

Srtcific 
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Spscirxc Pk&formance. 

A mother agrees to give her daughter a 
portion upon her marriage/ 6oc$ not 
execute, nor is party to the articles^ 
but only fets her name as a witnefs, 
file fludl be obliged to perform her 
agreement. iii. 1 1 8. 

Stallage. See Toll. 

Stamp Duty, 

Sixoence only given with an apprentice, 
tlie indenture need not be ftamped ac 
cording to the^ai. 8 Aujt. c, 9./. 32. 

i. 129. 

See Smrrendgr. ii. 26. 

Statutes, 

The^tf/. 4 £^ 5 Attn, for pleading feye- 
ral pleas doth not extend to adions qui 
tantf ^c. ii. 21. 

T^Jlat* 21 Hen. 8, r. 15./9, I o, con- 
cerning pluralities oonfidered. 11.192. 

The ftaf* 24 Gro. 2. ^. 44. conHdered. 

ii. 2^0. 

'Every Jlat. introducing a capital ^lih- 
taoit mufl be conftrued ftridly. i. 164. 

StiU. 5 Eliz* See Indi&ment. ii* 40. 

Stat, ^ti ^W.^M. See Amendment. 

iu I2f. 

Stat. 1 7 G^«. 2. See SoUier. i. 33 1 . 
&ii/« 43 £A'«. r. 6. See Cofts. ^ i. 95. 
$/«/• iS Ertsc-c. f. See C^/. i. 139. 
^/tf/. 5 ?^ 6 ^. ar AT. r. 1 1. Sec Cojs. 

i. J39. 
5/A/. 1 1 Geo. 2. r. 19. See Ccfis. ii. 28. 
And fee lUflennn. ii. 208. 

^/tf/. I Geo. c. 5. See Co/tt. ii. 91. 
S/tf/. 43 £/?«. See C^/. ii. 251^ 

^/«/. 8 W 9 1^. 3. r. 10. See Damages. 

ii. 377- 
5/tf/. 4 & 5 1!^. &f M. r. 29. See Gd7/»r. 

ii. 70. 
Stat. 4 w^««. r. 14. See Gaming. 
Slat. T l^ S fr. 3. Stcjeq/ail 
Staf. 18 Car. 2. r. 2. & 20 C^r. 2. r. 7. 

See In^orttttion. ii. 5 7 6. 

Stat. 4 V 5 W'. fcf itf. r, 21. iiee 

iTfflx'i Beneh. ' u 299. 

3/0/. 8 Ann. See Landlord and Tenant. 

21. 140. 

See fyMr/;j &c. 



I 



If the proprietor of a ntezzotintOy or dlW 
/r/jr/, will intiric himfelf to the benefit 
of thc^/. 8 Geo. 2. r. 31. made fiif 
the encouragement of the arts of defign. 
ing» engraving and etching prints ; 
and fecure his property ; he mud en- 
grave both his name and the day of the 
Jirft pnbl'tjb'ing thereof on the pUte, 
and print the fame on the print •^ 

iiL So. 

In a declaration upon ihtjiat. 9 Geg, u 
€^ 22. it was alleged that two fUcks 
of oats of the plaintiff were {ct oa £re 
fehnioufljy ana well enough ; although 
it was (^jedledi that it ought to have 

j been faid unlawfully and maltcionfy, 

j which ace the words of the ftatute. 

I iiL 318. 

jThe>0/. 4^5 Ann. c. ^ feff. i. 
mdl: have a liberal oonftruclion, it 
being made for the benefit of trade and 
oomraerce. iiL 4. 

The ftatttCe of Kmitations can never be. 

. gin to run againft a ibreignefp until Jie 

! comes into this realm. lit. 14^. 

Private adU of parliament jauft be coiu 
drued according to the rules and prin. 
cipks of the common lav; iii. 496* 

St7GGfSTIOII*ON TfiB»Roi4«« 

See Juri/di^ion. ii. 68« 

SvrsitsioxAs. 

Verdkl for l!he plaintiff in Hilaty rae^l 
tionj defendant renders himlcif the 2/ 
of Aprils final judgment in Trinity 
Terms defendant charged in CKecatioa 
in Michaelmas Term \ thb is regular, 
and defiendant ftall not have a luper- 
fedeaa. L 297, 

Surplusage. 
Surplufage in an ifiie hdped after a Ter« 
di^ L 238* 

See Amendment^ iii. ^3. 

SutRsmixiu 

A fiicreBder of a leaie for yeafs may be 
by a note in vxitim vriciiOBt ^ced and 
not without being ftaaqied* ii. %6% 

Taiu 
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Tail, 

Tenant in taU of the gift of the crown, 
the revcrfion in the crown, before the 
ftai, 34 //. 8. fuflercd a common re- | 
covery, he thereby gained a bafe fee, ; 
defccndable and alienable, ^o long as ■ 
' there are ifHie in tail, and the old re^ 1 
▼eriion is dill in the prown. i. 275. ' 

See Fine of Lands. ii. 2 20 



Taxss. 
See Landlord and Tenant. 



U 21. 



Tender. 
Tender and refu(al coniidered in foipe 
cafes as payment. L 1 1 7 . 



Teui for Years. . 

Sec Surrender, 



ii. 26. 



Tithes have every property of an inhe- 
ritance in land, except that they lie in 
grant and not in livery. iii. 30* 

See Covenant. iii. 25. 

Toll. 

Toll nmft be by grant or prefcription, 
certain, is payable by the buyer, if the. 
goods are fold ; but picca^e and ftaL 
la^e are due of common rieht, uncer- 
tain, and payable whether uie goods in 
the ftall be fold or not. i. 109. 

Toll thorough and Traverse. 



Sec Fleau &c. 



ii. 296. 



Term. 

The term in many cafes confidered only 
. as one day. 'i«37' 

Teste. See Writ. 

Time. 

See Daytf Dales and Times, andCec Eje^^ 
ment» iii. 274. 

Tithes. 

The court of chancery will not difmifs a 
bill for tithes, and leave the plaintifFto 
his fuit in .the fpiritual court, units' 
there be a good legaLor equitable bar. ' 

i. 128. 

ComDofitioDS by parfon, patron and the 
ordinary have been confirmed, by de- 
cree fince the retraining ftatutes. 

ibid. 

A^roent tithe, is a fmall tithe, i*. 170. 

Tithes, oblations, Wr. were generally the 
voluntary gifts o£ Chri^ians, and there 
was no canon before that of the 4th 
council oiLateranj Anno Domini 1 21 5, ; 
that even fuppofed tithes to be due of! 
rignt. ii. 182 



Tort. 

See P/ri7f, &c. i«3^9» 

AS'tott upon the Cafe, per tot\ 

Trades. 

A man may exercife as many trades as he 
has worked at, or ferved to 7 years. 

ii. 168.' 
See Indidment. ii. 40. 

Traverse. 

A traverfe is neceffary where the defcn« 
dant jullifies in trefpafs at another place 
than that laid in the declaration. 

i. 81^ 

Trefpafs at Teddington, the defendant juf. 
tines for damage feafant at Kingfton, 
and that he impounded the cattle at 
T^ddmgton, is good without VLtraverfe. 

i. 2x9. 

If a cuftom be pleaded, another cuflom 
repugnant to it cannot be replied with- 
out a tra^jerfe, but a cuftom or matter 
confident with it may, without a tra^ 
*verfe. i. 253. 

The defendant juftifies in trefpafs, undec 
a prefcriptive right to a duty called 
tenfary, and the like right to ^^&x^vci 
for it ; the plaintiff traverfes the righif 
to the duty, without traverfing the 
right to diftrain, and held well enough. 

i. 33^^ 

The defendant plea4ed Uheruns tenement 
[ e J turn I 
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ttm ; xht p^aiattff replied it wM his 
freehold and not die freehold of the de- 
fendanty this was held good without a 
travtffe, i. i4e. 

Matters ofla^^ or rather matters of ripit 
refulting from fii^j are traverfkble ; 
. whether one obtained a church by 
/ttmm^ \b tran^efiabie \ whether one is 
feifed in lee or in tail^ is tzaverfiibk. 

iiL 1J4. 

See FUm^ ice. 'r. 2 19. 

jinuuitj. ii, 231. 

Admltiiftratlon* iii. 2. 

Treason, t 

One conviAcd of treafon in 1716, is 

brought fffy and pleads he is not the 

fame perfon, ifiue is joined tnftanter^ 

and he is triedy and found agaiai^ hiaa^ 

. and exectttioB awarded. i« 150. 

One attainted of treafon may be charged 

with a civil action. i. 217. 

Trespass. 

0^94 cum^ In trefpafs is well enough after 
a vcrdi^, upon errori from the C. E. 

i. 99., 

So alfo on demurrer. ii. 203. 

Trefpafs lies for the owner of the foil, 
a^inft one for placing a ftall in a nnr. 
kot without his licence. i. 107. 

The diffincDCc between irtfpa/s n the 
eafof and trefpafs vi W armis. li. 3 » 3. 

Tt^fpafi for getting the piiinciff 's daugJi. 
ter with child, per quod frm;hium amu 
/ti well Hes ; alffaough ihe was thirty 
years of age; and 50/. damages are 
not cxccflive, though the plaintifl's Icis 
might not reaBy amount to 2ox. 

iii. If. !j 

In tf^fpufs for taking the plaintiff's hog -. 
and converting the fame to the deirn. ^ 
dant'sufe ; the converfion is only mat- f 
tcr of aggraration, and need mx be - 
joftificd or anfwered^ for the conrerfion i| 
IS not a trefpafs ori h Armit. tii. 22.! 

Trefpais lies for the nufm profits, where !| 
«ne tenant in comaon leooren againft !{ 
another in ejoameat. iii. 1 1 g. 

If ft man turns his cattle into Blackacrey 
where he 1ms no right and dicy «fcape 



I and ftray into my clofe for want of 
; fences^ he cannot excufe himfelf, or 
i juftify Tor his cattle trcfpailio^ in my 
j clofe. ui. 126. 

The defendant prefcribes for a way over 
the clofe in which, 6^#. and is not cri- 
tiqally exaA in fetting out the termi^ 
nus a fua yfi his pita ; yet it ieettis 
well enough after a verdid^ the merits 
having been tried. iii. 272. 

What (hall be confideted in' ttefpds as 
matter of aggravation onlv, and need 
not be particularly fpecificd in the de- 
claration, iiu 294. 
Trefpafs 'vi et armts lies againft the hi^h- 
Iheriff for taking the goods of A^va* 
ftead of the nxxls of S, by his bailiff^ 
upon the ihenff's wamint upona^^rn 
facias. iii. jp^^ 
One was arreted by a capias ad refpom^ 
deudumj t«fted in Trinity and retain- 
abfe in Hilary term following the writ 
was (et afide as void. ' Trefpafs for 
falfe imprifonmcnt lies againft the' 
plaintiff in that writ, and he cannot 
juttify under avoid or irregular writ. 

iii. 541. 

If a ferjeant at mace in. London anefts one 

and refufes to accept Imi) an adlicm 

upon the cafe lies (perhaps,} bat not 

trefpafs vi et armis fot imprifdnment* 

iii- ^43* 
Trefpafs *ui et armis for falfe impruon- 
ment as well lies againft an attorney (as 
againfl his client) who fues out at Ihe 
fuit of his client an illegal writ of 
capias ad fatitfaciendnm againftad^ 
fendant and cades fiidi defendant to 
be imprifoned thereupon. 

iii. 368 to 379. 
Trefpais *vi *t armis lies agaihft^defendant 
for an aifault under the fdlowiog cir. 
aimitances. The defendant threw a 
lighted f4|usb from the ftreet into the ■ 
m^irket.houfe at Jtf. which fell opon 
the (landing there cA f^. K; one J. W. 
to prevent injuiy tohimielf and to rdttt 
wares of W. J. inftantly took th^f^ib 
and threw it acrofs the roaiket-hoofe 
when it folltipoa the ftandiiM; ibere of 
J. Mm who to fave himfeif and. fats 
fopds fiom being injured, thic^ k to 

another 
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anod^r pott of the market-houTe, and 
thereby pot out the plaintiff's eye. 

iii. 403. 

TfcQttft lies aninft an cxciTe cfiicer*for 
bieaking and entering plaintiff's houfe 
voder a waciamt of the comoufiioners ! 
of Exciie obtained upon the defen- 
dant^ awn informationy that he fuf. 
peAed teas were concealed in or about 
the plaintiff's houfe; where the de. 
lendant did not find any uat con- 
cealed. iii. 434, 

See PUah &c. ii. 3, 5, ji, 96, 203, 275, 
196,313. 

Trial, 

Anew trial was refufed to the plaintiff in 
a ^ml tam afiioQ for killing a hare. 1 

i. 1 7 ' 

A new 'trial (hall never be granted for 
want of evidence which might have ! 

. beoi produced at the trial, i. 98. 

A tiaitor was arraigned twice, and two 
juries fwom to try him, the firft jury 
having been difduuged by confent. | 

i. 157. 

A new trial fhalt not be granted where 
the defendant was acquitted on an in- 
didment for not repairing the high- 
way. ' i, 29S. 

New trial grant^ for the defendant in a 
criminaf cafe, upon the report of the 
judge, and the affidavits of the jury 
that the verdiA was taken contrary to 
their intent and meaning and to the 
judge's direAiop in point of law, 

i. 329, 

A new trial (hall not be granted where 
there was evidence on both fides, tho' 
a rerdi^ be againU the judge's opinion. 

i. 22. 

The death of the vouchee before the re- 
turn of the writ offummons is triable 
ferfaii. i. ^S^ 

In dawer, m uMfws MccoufUy ^^* is the 
general iffue, and there can be no re. 
plication thereto, to mtji the bifhop's 
certificate of the marriage which is tne 
01^ way of trtaL ii. 1 17. 

A trial was had at the bar by a ipecial 
JQC^ of the citizens of Londouf who 
vaured theic privilege as cidzens. 

6 ii. 136, 



A trial was had after the day of Nlfi 
friMs, thtjMrata is- not amendable and 
a t;el- fa. de m$vo Avas awarded, for the 
trial was coram uonjudia, ii. I44« 

In an adUon of feUe imprifbnment of a 
tavemkeeper fer a few hours 300/. da- 
mages were given by the jury, which 
the coun tteught were not exccflive 
and Mfbfcd t» gtant a new tri?l. 

H, i6o. 

In the likeaAion Inr inprifimii^ a jour* 
neyoBBprsnier Acmt fix how, ^oeA 
not exceffive dant^ps, and a new trial 
was rcfiifed. H. 205. 

In the like a^ion aeainft the kind's ael'. 
iengers for i nyf Bu B ia g the phiotiff vt 
attorney for fix days, and lor entering 
his haufe, and rummaging his deiks, 
books andpapeit^ oodsr a fecseury of 
ftatc's warrant, 1000/. damages not ex- 
cellive, and a new trial lehtffd. 

ii. 244. 

In a little aflault and battery in a dlfpote 
about the proper^? of a Turtte^ between 
two gentlemen cidzens, zoo/, damagea 

. not exceffive, and a new trial was re. 
fufed. ^ iL 252. 

New trial grantedforinifidiredronrf tho 
judge in point of evidenoe. ii. 260. 

After a verdid on the honell and jufl ilde 
of the caufe the court will fupport it if 
poflible, and not grant a new uial. 

11. too* 

A new trial was granted, although there 
wasscvidence on both fides becaufe all 
the witneffcs fubfcribing to a genend re- 
leafe were not called and examined. 

liL 38. 

There are cafes where the court will grant 
a new trial although there was evi* 
dence given on both fides. iii. 39. 

A new trial was refiifinl to be granted, 
although the chief ji^'tee reported that 
the ftrengthofthe evidence was a^aisft 
the verdid. iii. 4^^. 

A new trial ia never granted in aftiona 

upon penal laws. iii. 59. 

See ritle E*vichace. iii. 6^* 

A new trial was gtaoted to the piaintiff 
without coils, he having been impro. 
perljrnoiifuil»l, iii. i^, 338. 

In ticfpafs, the dcfimdant pnfciibes for 

a way 
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II way over "the clofc in which, ^c. 
and miflakes the terminus a quo in his 
plea : verdift for the defendant ; the 
court refufed to grant a pew trial, the 
merits having been tried. iii. 272. 

Trovbr. 

One claiming a right to cut down wood, 

. cuts it down ; although he has no legal 

right to this wood, yet by cutting | 

tl^reof he gabs fuch a property therein, 

that trwit lies, againft a ftran^er who ; 

takes it away. iii. '^'i,!^. 

Trover or Trefpafs. iii. 336. 

See title A3\m upon the Cafe. iii. 146. 

Joinder in AdioHn iii. 349. 

Common. • iii. 332. 

Mafter and Servant. i. 3 2 8 • 

Vagranj. See Soldier* 



Variance* 

Variance between the count and evidence 
in refpeft to the name of a perfon, 
helped. i. ri6. 

If the defendant will take advantage of a 
variance between the writ and count 
he mull crave ojer of the original, and 
fpread it upon the record. \u 395. 

The fame point determined. ii. 85. 1 

A variance between the iffue book and ' 
record of Niji prius^ after a defence j 
made at the trial, is not material. 

• iu 243. 

Venue and Vb. fa. de Novo. 

"When the jury find fufficicnt fadls for the 
court to judge upon, a lenire fades 
de novo (hall not go. '• 54> 95* 

The court will not change the nje/tue in 
an adlion upon a promiffory note. j 

in what cafes a 'Venire fttdas de novo 

(hall or (hall *not be awarded, i. 56. ! 
The *ve7iue not changed, but a rule to 

try the caufe in the next county. \ 

i. 77. 1 
The court will not change the njenue from | 

Middlefex into the next adjacent; 

county to a Welch county. 1. 138. * 



Nor into a Northern county where the 
affixes are but held once a year. i. 138. 

A barrifter has the privilege of laying th^ 
venue in Middlefex ^ and it IhalJ not be 
changed. i. 159. 

After- the venue is changed upon the 
common affidavit, the court will pot 
alter it again upon an affidavit that the 
witncflcs live in Scotland^ and will not 
come fo far as London, but are willing 
to come to the city of Ctf f //^-p. i. 162. 

Debt for rent by the affignee of the Icffor^ 
is local, but covenant is tranfitory.- 

i. i65» 

The venue cannot be changed, but into a 
county where the whole caufe of a^ion 
arofe. i. X78. 

Whether the venue can be changed oy 
the court of 5. R. into IVales. i. 221. 

The venue has been frequently changed 
into counties palatine. ^ i. 222. 

The venue changed after a judge's order 
to take notice of trial in^Middlefex. 

i. 24c. 

Venue changed into the next county for 
want of a fair trial in the proper county,^ 

i. 298* 

An aftion againft the (heriff for a falfe 
return is tranfitory. ^'^3^* 

Whether the venire facias (hall be de 
vicineto or de corpore comitatns Ui sH 
adlion upon xh^JIat. 7 ts* 8 /^. 3. r. '7. 
for a faJfe return of a member to par- 
liament. ^ i* 126. 

Iflue joined upon a plea in abatement in 
cafe found for thp plaintiff; but the 
jury afiefs no djimages, a venire facias 
de novo ihall be awarded. ii. 368^ 

Where the venue laid in the declaration 
(hall refer 10 the county in the margin 
ofthedeclaraiicn. iii. 539* 

Verdict and Special Veiidict. 

Where fevcral pleas go to the whole, if 
any of them be found fcr defendant he 
(hall have a general verdift. ■ i. 45. 

The court c6n intend nothing, but what^ 
is found, in a fpecial verdict, '^^S^* 

The jur}' muft findyjz^j, and not evidence- 
oflafts. i. 56. 

Whether a juiy ^?n find a negative ? it 
fcem* they cannot. *• 57» 

A vcr« 
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A rerdifl cares a defeat in fetting oat a 
.ticle, but it caxmot cure a defedive 
tide, iii. 275^ 

After a rerdicl wlicrc the defendant's 
name is put in the count inftcad of the 
plaintiff's * name, the court will rejefl 
the defendant's name as furplufage. 

ui. 43. 

Videlicet. 

Where words coming under a vMicet in 

pleading arc, or arc not material and 

* traveifable. h 33S' 

Visitor. . 
The yifitor may deprive a prebendary 
for incontinency. i. 206. 

Where it is doubtful who is the vifitor 
of a college, a mandamus Ihall not , 
nor has it ever been determined w 
thcr a mandamus lies to a vifitor. 

i. 266. 
Sec Mandamus, , i. 206. 

Void and Voidable. 
See 1^1^/. • ii. 129. 

Uses. 

Kcfulting nfe. i. 274. 

What deed (hall amount to a covenant to 

Hand feifed to ufes. ii. 22,7;. 

^ Fine of Lands. ii. 19. 

Usury. 

What conditutcs an ufurious contradl. 

i. 290, 291,; iixr 390. 

A bond to pay 1 0,000/. for ^000/. lent, in 
cafe the oorrower furvives a third per. 
Ton named, is not ufurious. i. 286-296. 

One lends 100/. and takes 6/. |/. for the 
intcreft thereof for three months by 
way of advance at the time of lending, 
the penalty is that inftant incurred, 
and the z.(\iix\ mud be brought within 
a year next after that time, by the 
fiat, 31 EUz. €, 5. feS. 5. iii. 250, 

UIU7 ^cW confidercd, and what it is. 

iii. 259 to 262, 

Purchafc of an annuity for the life of the 



vendor at 6 gears', purcbafe is fiot-afc* 
rious ; notwithftanding it is .made re. 
deemable at the option of the v^dqr at 
the eiid of ^ years, and by*miftake of 
the fcrivener is ftiled a haM, in the re. 
cital of the deeds. iii. 390* 

See Bankrupt. iii. 262* 

Wales. 

Breve domml regis db latitat stmt r»r- 
rit in Wallia. i. I95-<^2q6«. 

Warrakt. ^ 

General warrant of a fecreurv of date to 
feiae perfons, papers, booksA ^c. ad- 
judged illegal notwithftanding th^ 
have been frequeatly iflued fince the 
revolution. ii. 288, (!fr. 

See Commit fftenU iL 158. 

Warrant of Attorney. 

Warrants of attorney may be filed at any 

time pending the fuit. i. 2 j, 1 6 1* 

See Death of Parties. 1. 312. 

Judgment. i. 61. 

Will. 

See Devife. fFitnefs.^ i. 216. 

Revocation. L 308 ; iiL 6, 497. 

E*vidence. *• 3'5- 

Witness. 

A pa6[an infidel may be a witneTs. i. 84. 

All the three witnefles to a will of lands 
muft be examined if livin?. i^ 2 1 6. 

A father being a freeman of a borough it 
a good witnefs to prove the cuftom 
whereby his fon is intitled to bis free* 
dom. i. ^^2. 

One conviAed of petit larceny who had 
judgment of whipping cannot be a wit. 
nefs, and it is the crime and not the 
puniihment which makes a man infa. 
mous. . i. 1 8. 

A fa^or who fells for the plaintiff and is 

to have i /. in the pound, is a good 

witnefs to prove the coniraft and (ale. 

; iiL 40. 

See 
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See SUMdfmtt Wards. 

The 'WQid Or conftxued to be a ctjfklgtkfs 
in a will* ^ 1.140. 

The word inftittttmus is as wdl applicable 
to a coIlaHomu l^an inJHtutiwu 

L ai6» 

See StmJmm Words. ^ 

WaiTt. 
F^f fr ^f tfi QjpoA the tmverfe of an in^ 
qsifiMn lA mnceiy aarfk he iftornaUe 



Thedafoof a writ !& no fut ofir^tf the 
c^# of it be fight it it w^ enoiigli.' 

i. 9it 

Fiifi facias fet aficie becasfe it was le. 

tamabk 6n the cfibin dxv in a ftit by 

hUL i. 155. 

Theie iwift he 15 diyt between the ifie 

and return of a cafias ad reffwdemdmm^ 

ii- 1 17. 

There ought to be fifteen days between 

the tefte and xefum of a a^ias ad rt^ 

J^tmdum. %«4- 

See Attorney. UK ;8, 

Froce/i. iii. 141* 

Scire facias, liL 154, . 

^fbt Patent. iii. 41 5, 54 1, 



HILARY TERM, 
1 6 Geo. If. 1742. 



Morris verfus Barry. B. R. In Error. 

T7RROR m cjedlment from Ireland: the declaration fcts Ifbfjmyin-. 
J/y forth, that Hen. Murry cfcj. on the 3d day of March 1740, J«n<*ro€nt4 
at Drum in the county of Tipp,rary, did dcmifc one caRIe, fifty i-elro^nV" 
meffiiages, fe"r. cum pertln, to the plaintiff^ habendum to plaintifF after aver* 
from tic faid 3d day of March for eleven years from thence **'^«*oi>c 
next enfuing, and alfo that Lady MiddUton on ihe fame day and ^ t>5IT*' 
year demifcd the fame premifea to the plaintiff, habendum for the will do ir. 
fanie term ; by virtue of which faid demifes plaintiff entered and j^q"**^*^ 
waB poflcffed until the defendant ejected him ; upon Not guilty 
a verdift was found for the plaintifFi and the entry of the judg- 
ment was, that the plaintiff do recover h\s /aid terms (in the 
plural number} of and in the faid tenements, isi'c. 

And now upon the common errors aflRgned, Bootle Serjeant, 
argued for the defendant in the original caufe, that this judgment 
was erroneous; 1^, Becaufe as both the demifes are ot the fame 
date, of the fame lands, and for the fame term, both the Icflbrs 
could not have title at the fame time* and therefore the plaintiff 
below could not enter. by virtue of both demifes, fo that upon FantQej 
his own (hewing in his declaration he cannot have a right to re- l^^V^*^ 
cover both the terms. 2d/y^ Ttot no intendment whatever JJ^a, hS! 
could make this good. 4 Anne 

Non prof. 

Sir Jahft Strange for the defendant In error infifted, that if by ^X^j^."* 
any means whatever this judgment could be helped, the court mik$ bat 
would do it 5 and he put this cafe to (hew that the plaintiff one, and 
>night polfibly have a title as laid in the declaration, viz- That if |t*'[J3f^ 
there be t^ity joint -tenants, an$l one of them makes a leafe of the 
vholc land at oiic time, and the other makes a leafe of the whole 
Und it taotker time of the fame day, the moiety of each joints 
tenant will only pafs ; and in fuch cafe the plaintiff in this ej^ft'* 
rocnt could not have declared more properly than he has done % 
U could not have declared upon a fingle demiTe. JFcrtaU and 

Vat. I, B B^i, 
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Hilary Term, i6Geo. 11. 1742. 

Secif Mid. 3 Geo. 2. In- eje£lment on two demifes of different 
lands laid fo as to be two dlfFerent demifes> the judgment was> 
that plaintiff' do recover his term ; the obje£lion waS| that it 
Ihould have faid that plaintiff* do recover his terms in the plural 
number ; but the court in that cafe faid, they would extend the 
word term to his term in ji. and his term in^., and accordingly 
judgment'was for the plaintiffl Sir J.^ Strange took a diftin£lion 
between the cafe at bar and that in Farrejiey^ for that was a con- 
tradl between the fame perfons, and fo is not this. 

jB»/Z? Serjeant faid, that in Mtch. Goodright ex dim. Grtf- 

fith V. — — , judgment was reverfed, becaufe the premifes were 
laid to be in the faid counties, or one of them. 

C. J. Lei — If by any means whatever the plain tiff" can be fup- 
pofed to have a title as laid in the declaration, as this is ;After a 
verdift, we will hold this judgment right, and there is no incon- 
fiftcncy, but that two leafes for the fame term and of the fame 
land may be good ; for two joint-tenants in the cafe fuppofed by 
Sir J. Strange f each of them as they are feifed/rr mie K^ per toutt 
may make a Icafe of the whole, although his moiety will only 
pafs, and they will be fevcral terms, as they arife from the feveral 
interefts of fevcral perfons, though they are the fame in point of 
duration. My lord cited a cafe, Trin. 4 tsT 5 Geo. 2. Fi/ier v. 
Hughes in ejeftment ; upon three demifes by feveral leflbrs of 
the fame premifes : as to two demifes judgment was entered for 
plaintiff", as to the other demife it was entered for the defendant : 
the pbje£iion was, that there was judgment both for the plaintiff 
and defendant, but the court held the judgment right. This 
was by writ of error from the grand fcflTions iu Wales. 

Judgment affirmed by the whole court. 

John Martin, of the Demife of Thomas Trcgonwell, 
verfus John Strachan and Luke Harrifon. B. R. 

P^JECTMENT for lands m Milton in the county oiBorfet. Not 
guilty ; fpecial vcrdift found 5 upon which this queftion 
rifes, viz. Whether the eftate of which Jacob Batiks died fcifed 
in fee (hall defcend to the kflbr of the plairjtiff as heir ex paries 
nmternd ? becaufe unlefs there be a good title found for him upon 
this ground, the poflcflion of the defendant is fufficicnt to entitle 
liim to judgment. 

The cafe is fhortly this : Jacob Banks, tenant in tail by pur- 
chafe under a marriage fettlement made by his anceffor ex parte 
maternd in 1680, with remainder in tail to George Rooie and 
-— — -4/*, with reverfion in fee to himfelf by defccnt tx parte 
maternd, fuffercd a. common recovery to the ufc of himfelf in 
lee, and died fo fcifed without ifluc, 

5 .Now 



MitAttY Term, i6Geo.lL 1742. 

No* the rule of defcent is well knolnrii, if a man fcifcd as irfr 
by defcent ex parte matemd makes a feoflFment in fee to the ufc 
of his own rijjht Jieirs, it (hall dcfcend to his heir ex parte ma* 
ttrnd. Co. Lit. 13. ;^ Lev. 40 5. and it will be the fame if he 
ftfffcr a common recoycry to the ufc of his own right heirs, as is 
laid down in the cafe of Jbbot and Burton^ Salk. 590. but this 
rule only holds where the perfons take by defcent: in the prefenC 
cafe J. Banks the tenant in tail took the cftate by purckafe per 
firmam donVy viz. by the limitation in the marriage fettlement ; 
and this cAate^tail preceded the remainder in tail to Rooke and 
JJbf and the reverfion in fee, which was in himf<;lf ; therefore 
the point is, whether the tenant in tail by purchafe who fufiercd a 
recovery to the ufc of himfclf in fee is to be conddered in the 
fame manner as if he took an original eftate in fee eft parte ma^ 
ternd by defcent. 

After conHdering the nature of cftatcs-tail before the JIat. Je 
doniSf and fince, and the operation 6f common recoveries, the court 
lefolved that in the cafe at bar by virtue of the common recovery 
Ja£9^ Banh gained a new cftate in fee to him and his heirs ge- 
neral| and thereupon judgment was given for the ' defendant. 
Error upon this judgment was brought in domo procerUm^ and the 
17th of April 1744, Willes C. J. delivered the unanimous 
opinion of all the judges in favour of the defendant Strachang and 
judgment was accordingly aihrmed. Pofi, 66. 



Sercole verfus Hanfon, Bart. B. R* 



w^ 



' RIT of error was brought to reverfe an outlawry In an ac- Oadiwy. 
tion for a debt of 400 A, and the error alfigned was, that 
the party outlawed was beyond fea at the time of the exigent 
awarded; and nowSerjeant iJra^r moved that the outlawry SpecUl baU 
might be reverfcd upon filing common bail, for that no affidavit "'*'|jljif^. 
was made and filed according to the ftatute of the 1 2th of Geo, i. i",^"„'^t. ' 
nor no writing or indorfcment of any fum on the back of the Jtwry. 
^rit, and therefore if the (herifF could have found the defendant, 
be could not have arrefted him by virtue of fuch procefs, but ^strt-ixja, 
only could have ferved- a copy of it upon him. 2^. C. 

Mr. Lacy i contra infiftcd that the party outlawed ought^ to put 
in fpecial bail before the outlawry be reverfcd; as the law'ftood 
before the ftatute of JV. (^ M. cVcry defendant outlawed was to 4 & 5 w. ar 
appear in perfon before fuch outlawry could be reverfcd, and M. c. iS. 
fttch appearance was a commitment in cuftody, viz. he was to be * ^' 
in prifon to anfwer the plaintiff's zBtXon. Step. Epitome 1079. 
In cafes of pardons of outlawry, if after judgnient he mud pay 
^ debt; if before judgment, he narft yield his body (o prifon^ 
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f^c. ; and the reafon in pardons of outlawry and in reverfals of 
Outlawry is die fame* Lit. Rep. 301. Salh 496. Cartb. 459. 

Matthews V. . There, (though the defendant never was 

in England) the court would not reverfe the outlawry, but put 
him to bring error and put in bait, and there is a note at the 
bottom of that cafe, that this is an excellent way to get bail of 
a foreigner. Cafes in King WiiUdnCs time 549, Wilbram and 

— ^ Trin. 1 70 1, in error, to reverfe an outlawry in C. B*^ 

upon the reverfal of the outlawry it was refolved that the de- 
fendant (hould put in fpccial bail if the a£lion required it ; if the 
I court in the cafe at bar do not oblige the defendant to give fpccial 
bailj defendant being abroad, the plaintiff will lofe his debt, which 
is 400/., of which we have an affidavit now, though there was 
none at the time of fuing out the fird proccfs. 

Draper replied, that before the ftatute of EliTuxietb, outlawry 
would not lie only in aflions of trefpafs vi l^f armisf want of 
proclamation was error at common law^ the cafe in SalL 49<$« 
is in point with us. 

3iEri«.c.3. C.J. i<^— By the ftatute of Elizabeth the bail is to pay the 
' ^* condemnation money. Salh. 496. is an exprefs cafe in point, 

that fpccial bail (hall be given where the adiion is bailable. In 
Martin and Duciitt, Ttin. 6 G. 2, and fFali and WottoHy Paf. 
12 G. I. There was fpecial bail in both thefe cafes upon error 
to reverfe the outlawries ; and in the cafe at bar the defendant 
in Eajler term following put in bail fpecial, and the outlawry 
was accordingly revcrfcd. 

Lyddfill & al. Executors of Mctcalf verfus Dunlapp 
& al. Executors of Felton. 

^e^'^L- ♦ A C^^ON of covenant ; the breach was afligncd for npn-pay- 
n^ftMvitlbl'a . . "^^"5 °^ ^^"^ incurred in the defendant's own time, pUne ad" 
giodpieim w//;j^rflwV, and general demurrer to the plea -, the qucftion was, 
«Xft«c- y^^^*^^'' ^^^^« ^'^3 a eood plea ? and Mr. Law/on againft the plea 
cutorswhwe ^^^^^ S ^^P' 3'- Pophaniy I20. I Vent. 271. I Buijf. 22. 
the bleach is I Mod. 1 85. SalL 297. 316, 17. Mn Poole in fupport of the 
^'ymcn't of ^^^^ faid,that this queftion depends upon what judgment the court 
rcntincorred ^^" 6^^^ uponthis plea, and the plaintiff here can only have judg- 
ip their own m^nt de bonis tejatoris. Rol.Abr.^li.p.^. Dyer ^2^. Cro. ^ac. 
^^^ 671. Hobb. 188. I Saund. 112. If judgment can only be given 

de bonis tejlatoris, then pUne adminiftravit will be a good plea, as a 
temporary bar. All the cafes cited by Mr. Lanuofon are in aQions 
of tlcbt, and the cafe in Sail'. 316. is with the defendant. He ad- 
mitted that the plaintiff might have brought his adion againft 
defendants as affignees of the term in debt both in the debet and 

dttinet^ 
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Jeiiuft, and that in fuch care the defendants would be chargeablo 
de konis proprifs without naming them executors. 

C. J. i/r— Noneof the cafes cited by Mr. Law/on come up to 
the cafe before us, the quedion depends (ingly upon what judg- 
ment can be given in this a6lion : there is no doubt but defend- 
ants might have been charged as aflignees of the term, if no other 
judgment can be given but only againft defendants as executors, 
then this will be a good plea ; Juftice Dennifon cited Allen 42. and 
fikid he had fcen the roll in the cafe in Salk; 3 1 6. Ult^rius concilium. 

Thrale verfus Vaughan. B. R, 

r\ £BT upon bond, oyer of the condition was, that if defend- Pjodiag. 
^^ ant (hould indemnify plaintiff for what beer and ale he (hould 
deliver to one Stokes^ then the bond to be void ; plea, that the 
plaintiff delivered no beer to Stokes after the making the writing 
obligatory ; replication, that he did deliver beer to the faid Siokes 
to fuch a fum \ general demurrer and joinder. 

Mr. Ford objcfted to the replication, that it did not appear 
thereby that the beer was delivered before the filing the bill. 
LuU 407. 

r 

Mr. Poole in fupport of the replication faid, that it tendered a 
good iflue ; and if defendant had taken iflue, the merits might 
have been tried. 

C. J. i/^— It would have been better to have faid, " before 
*^ filing of the hill :^ but as this is upon a general demurrer, and 
is only matter of form, Judgment for the plaintiff. 



Brown verfus Seymour. B. R, 

A CTION of trefpafs^ of wits and mayhem ; f\c2^/on affault de* M*yh^. 
^ mefne tried before Jultice Burnrtt laa Lent affizes; the jury S?»;Vj>*«* 
found a vcrdift for the plaintiff and damages 1 90/. and now it was ^^^'^\^ 
moved to increafe the damages. Mr. Juftice I)«f«^w certified to creafe the 
the court from his brother Burnett that the cvidenec at the triaL JjJ^^ 
was, " that plaintiff was entertained by defendant at his houfe 
" in June 1 74 1 , and had been fo for three years before that time ; 
" that plaintiff and defendant being drunk together, had a great 
" many words ; plaintiff ftruck deJFendant and ufed him very ill, 
" upon which defendant turned plaintiff out of his hpufe; plain- 
" tiff coming bacj^ again for his great coat, defendant took a gun 
•* and (hot at plaintiff and wounded him, fo that he loft three 

B 3 . .. . ** fingers 
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^ fingers of bis left hand : the jury eonfidered the provocatxoix 
<* and gave only J50/. damages j zxid ]p Burnett faid, he waa 
^^ fitisficd with the vcrdia." Mr. L/oyd (hewed caufe why the 
4amages ought not to be incrc^^fed ; and objeded, that damages 
could not be increafed upon the declaration in this cafe, which, 
is only general for an aJTault^ battery^ and mayhem^ without any 
particular defcription ot the mayhtm i and cited Dyer 105, and 
iiid it fliould have been laid for mayheming his left hand, where- 
by he loft three fingers. Stiles 345. i S/W. ic8. 

Gundry for plaintiff — It ts laid in the declaration that defend- 
ant did aflault and mayhem him in the left hand, and that is 
particular enough, 1 Leo, 135. Lit. Rep, 150. Latch 223. 
Hooper and Pope^ Hard. 403. 

C. J. i/»^— There is no doubt but the court can hicreafe the 
damages in this cafe even upon view of the party maimed ; as to 
the cafes cited they can be of no ufe to direft the court, becaufe 
every cafe of this kind depends upon its own circuraftanccs^ 
I Sid. 109. though it does appear-that plairitifF has received great 
damage, yet to determine this cafe the court muft take into con- 
fideratiou the vi^hole circumftances of it: it appeared at the trial 
there was great provocation given by the plaintiff, and the beha- 
viour of the plairvtifF is material to be confidered, I think the 
fame as the jury and the judge who tried the caufe have done, and 
that 150/. is a great fum, and enough in this cafc> as it now ap- 
pears to us. I RoL 572. 14 Jat. Bayries and Haddock^ for 
mayheming and knocking opt an eye, this comt only increafed 
the damages from 1 1 /. to 50/. 

go the rule yiras difcharged* 



Tomlin verfus Burlace* B* R. 

For pi«nt:ff I N error from the court oiRocheJen debt upon ;^n obli-zation \ 

RaftlfinL V^^^ P^^ df^ritiam i replication that defendant was at liberty, 

4 ' and made the bond of his own free will ; and that he had made 

VeiT. 1x1. it not foryj^^r of imprifonmcnt, and conpludes to the country j 

»sISt.*«a ^^^^^^ [^^ ^^^ plaintiff: and now upon the common errors 

6R«p.4 b ^g^^^ *^ was infiftcd for plaintiff in error /er Mr. Law/on, that 

M«^. 551. the replication was bad, becaufe it was rather a replication topef 

^•^* miPias thin per dure/f f and he cited the cafes in the margin. 

Gt/ndrj for defendant in error faid, the old way of pl^ding was, 

thatcvtfry ilTue mqft confift of ^n affirmative and a negative; but 

that is now got over, i Irifi. 1264 And an iflue now may be of 

an affirmative upon an affirmative ; as if defendant pleads ne was 

born in Prance, and plaintiff replies he ws^s born in England, this 

is a good iffue j if the lord avows for jrcut-fervicci and the plea in 
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bar be, that the diftrcfs was made oat of the avowant's fee ; and Bro IOm 
the replication that it was within, is a good iffue. Rafiall gSS* *• j^Xn* ^u 
Xhc iflue upon pkne adminiftravit confifts ot two affirmatives, fo taint, 8*9. 
the iflue ia a writ of right. But fuppofing this replication is in- 3 Geo. or 
formal^ yet it is good after a verdift, and helped hj Atjlat. 4 i^ S {^^i^^ 
j4nn,<^ and fo it was ^d]\xdgzApirtotamcufiamf and the judgment Norton. 
affirmed. Hob.ib.<— 

Bfo. dt. IflTos, p. 6. Sir T. Jonct, lb. 6. -^ v. TomlinfiHi, 1 Show. 150. cited p«r J, Dcavufon« 



Rex verfus Norman, Efq. B. R. 

'^EWMAN an attorney, who was a commiffioner to take affi- loformitifl^ 
-^^ davits in S. R. upon an arbitration to end fome matters in Jf^JJ"^*",^, 
difference between two perfons, upon an indidment in this court, examiaiBg 
examined fevcral perfons ore ienus upon oath, without putting the perfoiw on 
niatter into writing. Per toU ri/r.— This is fuch an offence for ^^^^^^ 
^hich an information muft go. Laejpro qu. Gundryprg def. 



Rex verfus Jones, Efq, B. R. 

X% ULE to (hew caufe why an information (hould not go agatnft Informitloa 
-*^ defendant a juftice of peace pro com. Midd. for demanding J^*"„^^ 
OBC (hilling of J. S. who' was brought before him, which defend- juUce for 
ant infilled upon as his due, for what he caHed difchargin^ his committinj 
warrant ; and upon refufal to pay it, he fent J! S. to the new " " p°y "^ 
prifon; upon (hewing caufe this matter, was denied, and fo the n. fordif. 
ruJc difchargedy otherwife the court would have granted tfie in-.«*>»«»n| ^ 
farmatioxu ''*"*"^ 

Havers verfus Bannider. B. R. 

nOOLE moved to ftrike out of the declaration eight hundred AnMoameoc 
^ pounds, and to infcrt the words eight thou(and pounds in ^^J^J^' 
ca/e upon affumpfu : after plea pleadedj cvcrj thing being m pie^ 
paper, the court granted the motion. 
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1 6 Geo. 11. 1743. 



Sir Henry Hartop verfus Hoare & al. B. R. 

Bailment rTT^ROVER for Certain jewels ; upon Not guilty a fpccial vcrdifl 

A awiket J^ was found, viz. That plaintitF being owner of the goods in 

,Se*fOTpa°wn- the declaration, 12th January 1729, inclofed them in a paper 

ingr and the fealcd up, and alfo fcaledthem up in a bag with his own feal ; 

court cannot ^n^j jj, that manner, fealed up, lodged them with one Seymour a 

2■th^co^ jeweller and hanker in F/eet-Jlrret, for fafe cuftody only, from 

tomofLon- whofe fcrvant the plaintiff took a receipt acknowledging the rc- 

w"^^**^ ccipt of the faid jewels for the ufe of his mafter Seymour^ to keep 

them for the plaintiff, and to redeliver them to him on demand, 

fo fealed up as aforefaid ;. that S^ymour^ without the knowledge^ 

aStra.ix87. privity, or confent of the plaintiff, broke the feal, and carried the 

S. c. jewels to defendant's Chop, who are alfo jewellers and bankers in 

FUet'Jlri€t in the city of London^ and traded in jewels, and in the 

open (hop pledged tnem as his own property for 300 /.| and alfo 

gave a note of his hand for the money, without any authority 

from the plaintiff to fell or difpofeof them ; that the defendants 

have converted them to their own ufe ; that Seymour continued 

in pofl'rflion of the faid jewels till the time he pledged them \ that 

5<';in^;/r afterwards became a l^i%ruj)t, and plaintiff broujjht this 

adiop for the jewels in the Common Pleas, and upon this fpecial 

verdi£l judgment was there given for the defendants; but now 

upon error brought the Ch. Juftice gave judgment, after fctcral 

folemn arguments at the bar and the bench, as follows : 

The general qucftion upon this verdidl as found, is, whether 
the plaintiff is barred from having the jewels redelivered, oy 
from having fatisfa£lion in damages. 

4R^p. 8|« The plaintiff's delivery was a naked bailment to his own u(e, 

s2uu 6s<' ^^^ *^^^^ ^^^ "° authority given afterwards to difpofe of them, 

fo that Seymour*^ breaking the feal made him a trcfpaffer to Hartop. 

2d.^. 
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ti ^ Kow f.ir pUinu6F is aSe£led bf what has l>een done hj 
Zijmur^ and whether plaintifTs property be di veiled by this a£t? 
and we arc of ophium that Seymour had no property general or 
fpecUl \ it is true they orij^inally came by right to him, but 
«bhea he broke the icA he became a pofTeflbr mala fide g it was 
urged at the bar chatitw«)S more reafonable that the plaintiff who 
truilcd Seymour (hould fuffcr, than the defendants^ who put no 
confidence in him \ hke the cafe of Hern v. Nichols^ in Salk. 2S9. 
but that cafe is not like this; here the plainritf ufed his utmoit 
prudrnce by fealtng the bag, and his parricuhr caution in taking 
a receipt, and gave no power to Seymour to do any thing that x inft, S9. 
might occafion this deceit. 

As there feems to be no fault on cither fide, eirher in refpeft 
to the pi iintiff or defcnd*int, it will be n/ceflary for us to fee how 
this cafe (lands at the common law exclufive of the cudom of 
London as to a market overt ; anvl this difpofition of the jewels 
in a banker's (hop is by no means a divtfting the plaintiff's pro- 
perty. Moor 624. CfQ, Jac, 49. ^5 H. 6. 29. Bacon's U/e of the 
Law.foL edit. 80. 5 //. 7. j 5. By the ftate of thefc cafes it was 
never apprehended that tlie true owner loft his property in the 
goods by .a poffclTion, unlefs they were difpofed of in a market 
oveit, and no regard was had to the vtfjJec's coming in as a pur- 
chafer without notice. Fide'2 Infi. 7*3. 718. The cafes cited - 
for the defendants to impugn this rule are Carth, 357. Salh 344. 
\'X(u 115. But furely property docs not always follow the 
pofTcflipn, unlefs the thing loft has no mark by which the owner 
miy kiiow it, as in the cafe of money, Cro. Eliz, 74^. Salk, a83. 
Sank of England znd Newman, a bank note payable to jt, or 
bearer ; piyment to one who finds a b:ink note is fo far good that 
i( difcharges the bank* 

3d ^ Whether the place where thefe jewels W'-re pawned will 
entitle the defendants to keep them till they are repaid their 
money ? It is found that the defendants often lent money upon 
jrwels in tlils public open (bop ; and it is argued, that by the 
cudom of London every open (hop in the city is a market overt in 
Tcfpeil to thofe forts of goods they trade in ; and this has been 
much infifted on for the defendants, and that pawtiin^ is within 
thatcullom ; but wc cannot take judicial notice of fuch a cuftom 
on this x-trdiil which lus not found it. Carth, 1^. Salk, 125. 
Tr'w, 5 Geo. I, Argyll and Hunt; on a prohibition it was deter- iStrLnSy. 
mined the court could not take notice of the cuftom of London^ 
th's wns for words. But taking it that the cuftom oi London vfOiald 
extend to falcs, then a queition will arifc whether a fale and a 
pawn arc the fame, for unl fs they are, the cuftom would not 
have availed the defendants in this cafe if it had been found, 
/^^rifc. 435, 1 SiW. 135, Noy'sMax. 28. Lamb. Cuftoms of Kent ^ 
619. 2 Sid. 139* Jenk, 83. 35 H. 6. 25. Jenkins was a learned . 
judge, aAd there is xk<> inlt.ince wherever this cuftom has been 

allowed 
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allowed as to pledges ; It is objeAed that this finding is by a 
jary who cannot try it, but by the mouth of the Recorder; this 
is contrary to Cro, Car. 5.17. Cro. Jac. 69. Heh. 86. Janes 41a. 
this cuftom is unreafonable, (to flicw which he cited) Jenk. 83. 
fiat. 1 Jac. I. r. I. is very material \ but we are all 01 opinion 
that the plaintiff has a good right to recover without the aid of 
that (latute \ accordingly the court gave judgment for the plains- 
tiff Hartop. 

Sadlers' Company and Badcock, Truftce of the 
Hand and Hand Fire-office. In Chancery. . 

jnfaranc^ \/l^^' S/r<3rf^, Icflee of a houfe, infured the fame for fcrcn 

Thcp»ry IVl years from fire, to the value of 400/. her term therein 

oo^htto expired (before the policy), v/'z. ait ididfummer 1746. On the 6th 

have • pro- of January following the houfe was burnt down ; on the 23ct of 

perty in tke February following Mrs. S/ro^^ ail]igned the policy to the plaintiffs^ 

forel^rthc ^^^ ^^^ ^^ ground landlords, and now a bill is brought againft 

time of the the infurancc-officc for the 400/. 

infnnuice 

li?*he'tiine Lord Chancellor — ^The quellion is. Whether by the aflignment 
oftheiofs, the plaintiffs are entitled to recover the 400/. ? And I am of 
u^dj^cr* opinion that the party infured ought to have a property in the 
thing infured at the time of the Infurance made, and at the time 
of the lofs by fire, or he cannot be relieved. Mrs. Strode had no 
property at the time of the fire, confequently no lofs to her; 
and if (he had no intereft^ nothing could pafs to the plaintiffs by 
the affignment. 

Intereft or no intereft mufl be inferted in policies of infurancc 
of {hips, or the infured muft prove he had intereft on board. 

* 
If the infured was not to have a property at the time of the 
infuranceor lofs, any one might infure upon another's honfe, 
SeeCtfes in which might have a bad tendency to burning houfes. Infuring 
Parliament, ^^ thing from damage is not the meaning of the policy, it mud: 
happed 7n' ni^^" infurinjj Mrs. Strode horn damage, and (he has fufltred none. 
i;zr. Bill difmifled -without cofts. 
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The King ver/us the Bifhop of Londofu B, R. 

'THIS was a motloa for a mandamus to the Bifhop of London to iStrkrigs. 
** grant a licenfe to the Reverend Mr. Downey to preach as ^- S; j. 
Icaurer of the parifh of St. Ann Wifiminfier^ for that by the i? ** * 
flatute of luuformUy of Car. 2. no one can preach as ie£turei of 
aujr parifli without a licei«fe from fhe bifhop. 

The pcinclpal fads that appeared upon the aiSdavits on both 
Cdcs were thcfe ; that in November Lift Dr. Thomas the late lec- 
turer rcfigned the lc£lurefhip, which being fo vacant the fele£fc 
vcftry, confifting of a few pcrfons, chofe one Mr. Chutch lec- 
turer, who was admitted by tlie re£ior Dr. Fellings to preach as 
fach, and rccf ived by the parifli 5 afterwards fome of the pn- 
ri{l)ioner$ being diflatisficd with the ele£lion of Mr. Churchy pro- 
pofed to put in one Mr. Daivney, and a roll or paper was carried 
about the parifbj from houfe to houfe, which was figned by 520 
parifluoners, who approved of and thereby elected Mr. Dawnej 
lecturer} and, as the le£)urer is fupported merely by the volun- 
tary contributions of the inhabitants, and as no temporal benefit 
or certain flipend was fettled on fuch ledlurer,- feveril of tlie prin- 
cipal perfons who figned the faid paper waited upon the bifhop, 
dtfiring he would licenfe Mr. Danvney^ which was refufed by the 
bifhop, Mr. Church having before been chofen by the felcft 
veflry, conflfting of a few perfons, and admitted and received 
by the re£lor Dr. Peliing^ and the parifliioners. And nowcaufe 
was fhewn why a mnndatnus Ihould not go to the bifhop .to grant 
the licenfe as aforefaid. 

Mr. G*/«</ry of comifelwithdefendant—Suppofing Mr. Dawney 
to be duly elecled, which I do not admit, yet I apprehend the 
bifhop is the proper judge whether he (hall be llcenfcd as a fit 
pctfon to po^ach : what is a wandamus t it is a writ to admit one What* 
into an ofhcc to which he has a right, or to reftore him to one n>5»4^mu« 
from which he has been wrongfully difplaced ; there is no fuch *'* 
ofGce as a k£lurer known in the law, there is no other incumbent 
except vicar or re^or : the reflor may hire a lefturer if he pleafes, 
and he n|ay preach, for the freehold of the church is in the reffor^ 
and by the conftitution of the church the reffor is not obliged to 
preach, only to read a homily ; in this cafe there is no temporal 
profit arifing to the leffurer in certain, only a volAintary contri* 
bution of the parifboners, and therefore it is no office. 

But fuppofing it could be called an office, yet as preaching is 
merely fpiritual, the bifhop is the -proper judge whether the perfon 
chpfi^nbe a fit perfon to preach ; \i\ an inflitu^ion to a benefice the 

biQiop 
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biAop ads as a judge, and fo it was determined in parliament 
cafes between the Bi(hop of Exeter and Beal : it cannot be tried 
by a jury whether Mr. Danoney be a fit and proper perfon to 
»Iall. 63X, preach. 5 Rep. Specotfs cafe. I do not know that there ever 
*• was a mandamus to the bilhop to inftitute to a church % and I 

queftion whethet the reftor might not bring an a£lion agaiaft 
any perfon the bifliop (hall licenfc to preach as lefturer, if fuch 
perfon (houid go into the pulpit and preach without the leave o£ 
the reftor, in whom the freehold is. 

By the canons no perfon can preach unlefs admitted by thebi- 
fiiop, and the canons bind the clergy in fpiritual matters, and the 
iiatute of uniformity is only a confirmation of the canons in this 
matter. There is a caveat entered againft Mr. Dawney in the fpi- 
ritual court, and where a ihattcr is in controverfy in the proper 
tourt, this court will not interpofe ; as in the cafe of 5 Mod. 374^ 
375. and in Trin. 1 G. 2. where a mandamus ^2^^ moved for, to 
licenfe one Wallis to teach fchool zt Hackney^ it was rcfufed be- 
caufe a caveat was depending. A mandamus to fwear a deputy 
legifterof the conGftory court of JTork waarefufed, becaufc there 
. was a matter in the cafe in controverfy in Cane* 

In the cafe of Tie King and Rodes^ indiftment for forgery, at 
Nift PriuSf the trial was put ofF, becaufe the validity of the will 
was depending in the court of delegates. 

In the cafe of Con. Phillips^ in a motion for an attachment, the 
court would not interpofe, becaufe the validity of her marriage 
was pending in the fpiritual court, as touching fome matter about 
the contempt, , 

And in Paf. 13 G. i. Mr. Vincent was chofen lefturcr of St. 
Dunjian*s parifh, where there had been a lefturcfliip time out of 
mind, and land given to truftees to be applied to the le£lure(hip ; 
a licenfe was applied for, but refufed by the bi(hop, and upon ap- 
plication for a mandamusx\\h court would not grant one, becaufe 
fome matter relating to this ledlurefhip was then under iitigatioti 
in the court of Exchequer ; in this cafe, though there was land 
belonging to the Icfturefliip, yet the court faid the biQiop had 
the difcrction to grant a licenfc or not.' 

Serjeant Wynne on the fame fide — Mr. Dawney cannot be faid 

. m have a majority of the perfons paying to church and poor on 

his fide, there being in this parifh the number of 1130 of fuch 

rte^ions pcrfons ; befides, his e]e£lion in the nature and manner of it i« 

kuw to be. yoi^^ for it is laid down that in cledlions,' the confent of the 

eleftors mutt be given at one and the fame time, ftmul tst femeL 

Davis's Rep. 48. . 

Sir 
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Sir John Strange infifted on tKe behalf of Mr. Dawney^ that a 
mandamus ought to go to the biOiop ; that in the parilhes of St. 
CiemenfSf Covent^arden^ suid St. GiU/s, the fele£l veftry do not 
choofe the le Aurer, although the fele£l veftry does in the pariOies 
of St. Janus^ St, George Hanover-Square^ and St. Martin's-in^tbe^ 
Fulds ; but they derive that power under the exprefs words of 
an aft of parliament. 

It 18 objeded that Mr. Dawnej was not duly elected, becaufe 
no notice of fuch eleflion was given in the church ; our affida- 
vits aniwer, that the churchwardens would not let notice be 
given ; it is alfo objeAed that our affidavit does not fay that 520 
are a majority, and chat a le£lurer is no officer, and that the law 
knows no fuch office ; but the a£t of uniformity mentions fuch 
an office, aifo the x Codex, foL 65. 

When an a£l of parliament gives power to a particular perfon, 
to do fome particular thing, as in the cafe of a juftice of peace, 
this court will grant a mandamus to a juftice to execute an autho- 
rity given him by a ftatute commanding him to determine fuch 
or fuch a complaint which has been laid before him. 

A mandamus lies to the ordinary to grant adminiftration. 
1 sad. 281. '2 &'^. 1 14. This court obliges him to execute the 
authority given him ; not how he Oiall execute it. 

In the cafe of The King and Tie Mayer of Canterbury^ the 
mayor had authority in him to grant a certificate, and a manda^ 
mus was granted to oblige him to grant a certificate to one who 
was entitled to it. Mid. i G. i. 

In the cafe of a fchoolmafter. The King v. Tie Bailiffs^ Mor- 
pethj mandamus to the bailiffs to licenfe a fchoolmafter. Trinity, 
3G. u 

Tie King and Dean and Chapter $f Dublin , Hit, 7 G. i. manda^ 
mus to admit Mr. Dotugate to a ftall in the cathedral of Dublin. 

Tie King and Dean and Ciapter ofNorwici, mandamus to ad- 
mit Dr. SierUck^ Majler of Catiarine^Hallf a prebend of Nor^ 
wieL Trin. 4 G. i. Tie King v. Bifbef ofSahJbury. The like 
to admit Mr. Clarke. 

, In Trim. 9 G. i. Dr. Bentlefs cafe, a mandamus was granted 
to admit Dr. Bentley to his academical degrees. 



And 
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And if the ttOtor can refufe tKe pulpft t6 whom he pleafcj^i fie 
may objeA to whomfoever the pariihioners may choofe ; there 
are various fa£is objected which the court now has no occafion 
to determine ; but when the mandamus is returned, the court 
will then fee what they put it upon« 

Mr. F/oyd on the fame Gde for Mr. Dawftey^Tht fele£l vcftry 
have refufed to let notice be given in the church of the eleflion, 
snd now they come and obje^ to our manner of ele£lion ; why 
does any one prefent to a living ? The reafon ii, becaufe the law 
fuppofes every one who has the prefentation is the founder ; wc 
are the perfons who are to pay Mr. Dawmy^ therefore the rea-* 
ion is ftrong that we ought to have the right of choofing him. 

A mandamus will lie to a court-leet to do a particular ^St, 

wiien lec- Thefe never. was a reBor before the council of Lateran^ nor a 

ton and ¥i- ^ar till the time of King John; and a leBurer may be more 

fcSbftU anticnt than either, of them for ought I know ; however, they 

ttttni. are uken notice of in xhejlat. Car. 2. as to thefe licenfes. 

Kighc of A mandamus was granted to admit Dr. Bland provoft of Eaton* 

biihopi to 

S^ei to 'ft of December 1 735, in Chancery, ti qucftion arofe before my 

Lord Talbot as to the right of bifliops to grant licenfes to marry ^ 
Lord Talbot faid, as they were taken notice of in the llamp-a£t, 
as to this right, it would be too much for him not to take notice of 
fuch a right, when the fame was taken notice of by the legiilature. 

In HiL 3 G. 2. The King v. JFard. Motion for a mandamut 
to the Archbifliop of Tork te admit one ■ deputy regider^ 

(I think,) Dr. Sharp had appointed one Shatv his deputy, Shaw 
applied to the delegates ; then a queftion was, Whether a man^ 
damns would lie for a fpiritual olHcer^ and a deputy only ? and a 
mandamus was granted, 

Mr. Jones on the feme fide cited 1 Vent, 187. i Palmer jr. 
5 Mod. 374. (hot applicable to this cafe), and fald that this 
queftion depended upon the a£b of uniformity : no adion will 
lie againft the bi(hop for refufing this licenfe, and if it would 
Ke, it would only be for damages ^ Mr. Dawney could not thereby 
recover the le£iure(hip. 

Mr. Gundrf$ reply to fome of the cafes cited«*>He faid, that the 
cafe of a regifter to the biihop's court was a temporal benefit, and 
that an ejcjiment would lie for a prebend's ftall, or an aiSze will 
lie^ after he is admitted eje^mcnt liesj it is a freehold i as jto the 

cafe 
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cafe of a fchoolmafter, erery man by the common law has a right 
to follow the bufincfs he is brought up to. As to the cafe of Dr. 
JBIanJ, the quellion there was. Whether the doAor had a negative 
voice ? The mandamus was for him to put the feal to a prefent- 
atioo, and that quellion was morely triable in the temporal courts. 

Let Chief Jullice, after taking time to confider of this cafe^ , 
delivered the opinion of the court. 

It appears by the affidavits on both fides of this motion, that 
33 perfons of this parilh met at a yeftry at St. AmC^ church, and 
chofe Mr. Church ledurer ; and that he has been received as fuch 
loth by Dr. Pelling the redor, and great part of the pariih. 

It alfo appears, that after this a paper was carried about the 
parifl), and figned by 520 perfons who have named and approved 
of M|^ Dawnfy for their Icclurer; and that he has not been re- 
ceived by the itStor or minifter of the pari(h, and the Biihop of 
L$nJon has refufed to give him a licenfe to preach. 

It appears, that this pariih has no fixed (lipend for a le£lurer, 
but merely depends upon the voluntary contributions of the in- 
habitants ; nor does it appear that there is any ceruin cuftom as 
to ele£ling a le^iurer. Therefore as there is no certain cuftom, 
nor does it appear that either of thefc perfons, Mr. Church or Mr. 
Danvnej^ have a demand of one penny from any parifliioner, or 
any body whomfoever, but that the contribution to a leAurer is 
merely voluntary, the queftion is, Whether this court will at all 
interpofe in this matter? And we are of opinion there is 
no foundation at all in this cafe to ground any right upon. 

The ground whereupon ' application is made to this court is 
upon the ftatute of uniformity, whereby all perfons are forbidden 
to preach as le&urers without a licenfe. 

It is true, that it is not in the bifhop's power to withhold his 
licenfe whenever he pleafes, but if he (hould grant it in this cafe 
to Mr. Downey f and Dr. jPeliing the vtGtor fliould refufe him the 
pulpit, fuch licenfe Would be of no effed \ and it is plain the 
fee of the church is in the redlor, {Wotfifis Comp» Incumbent 709, 
a Cro» 366. Noy X04.) and he may admit what le£lurcr he 
pleafes, and has already admitted Mr. Churchy who is now in 
poffeffion. Here is no temporal right in queftion, and the pa* 
rifliioncrs have no right to make fuch eleftion, as to oblige the 
ic&OT to admit Mr. Dawney kdurer into the pulpit. Mich. 
12 W. 2' ifl Holt*s Reports (a book of no authority) cited as a 
cafe in point, wherepf xny Lord Chief Juftice faid he had feen a 
more accurate report. The rule to Ibew caufe why a mandamus 
Ihduld not iflue difcharged. 
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Thorefby verfus Sparrow, B, R# 

OyCTDottp 1 N an a£lion of covenant tipon a Icafc, defend;)nt pra^eJ oyer t 
^^^W"^ plaintiiF made affidavit that he had Tearched for the leafe and 
iLwnto^^ ^^^^ nowhere find it; and i^ow it was moved thereupon that 
left* the court would difpenfe with the oyer i that the platiitiffhad not 

s&niid. S. ^ijg original leafe Sut onlv a cop7, and was willing to give de* 
sLucw? * fendant a copy thereof-, out per curiam^ this bufincfs of oj^/r does 
Symibn and not depend upon the rules of the court, but the defendant has a 
^r^*'' S6 ^'^f^^^ ^° '^ ^y ^*^* *"^ *' would be error if the court (hould deny 
S.C. * defendant oyer, as the plaintiflFhas declared upon the deed, and 
5Rep. Wy made z pr^art thereof; for now it is fuppofcd to be aflually in 

L*^d*"^*' ^^^^9 ^^^ ^^^^ ^^" ^^ ^^^"y If » 'f a"y thing can be done for 
cafe. plaintiff in this cafe, it muil be by helping plaintiff in declaring ; 

6Mo<).x54' and there, upon proof that the original leafe is loft, a copy may 
SlJwe^ be given in evidence, and plaintiff might have declared in debt 
iMod.%$6, without fetting forth this deed ; but wherever an adlion is brought 
on a deed, charging defendant with the execution of it, the 
plaintiff mud there bring the deed into court ; the reafon is, that 
the court may fee whether it be executed according to law ; and 
we had better fuffer a private mifchief than a public inconveni- 
ence. The rule to fliew caufe why oyer (Imuld not be difpenfed 
with, was difcharged. Per C. J. I^ee^ Wright and Damljon^ ahftnU 
Chappie. 

Smith verfus Nicholfon. B. R. 

Praaice. A Ca.fa. W2^ taken out the 3d day of December ^ and left in the 
*r!a '^^ (hcriff's office the fame day, in order to have mn ejl invent, 

talk, izt!^ returned thereon, to ground proceedings againft the bail, which 
FWotiff was afterwards done. A writ of error was allowed the 4th of 
cannot call December^ and notice thereof given, notwithftanding which, pro^ 
«faca.(k. <^cedmgs were had agamft the bail: and now upcm Sir John 
' peudidg Strang^^ motion to fet afide the proceedings on xhe/ci./a. againft 
HtraLuSS ^^^ ^^^^* ^^^ qucftion was. Whether this writ of error was ayj/- 
S.C. / perfedias to the ca. fa^ on the 4th of December^ the (hcriff not 
See X Stra. having then executed it ? And per cur. — It is tl fuperfedeas ; but if 
'^^* the execution had been executed before the allowance of the 

writ of error, the flieriff might return it afterwards ; fo the pro- 
ceed ings on they?/, yjj. againft the bail were fet afide. Note; Paf. 
9 G.I. Qldridge TLtid Stroude : ad y?/.^. returnable 13 thofjifoy, 
(ame day error brought, and thc/ci.fa, returned and held right. 



Witchcr vtrfus Cheflam. B. R* 

jrrlTCHER was fucd in the fpiritual court for dlftarbing a Pkoli^biiloa. 
^^ perfon in his feat in the church/ and now fuggefted for a ^^ ' 4 ? * 
prohibition that he purchafed an ancient houfe with this feat %g^ 
belonging to it, to him and his heirs, which was pleaded below. 
Per cur.-^This is enough to Ihcw the temporal right is in quef*^ ' 
tion I and a prohibiticm was awarded. 

Jervois qui tam ver/iis Hall. B. R. 

QUI tarn upon- the game zSt for kilfing a hare. Verdift for Honewtml 

*V^ defendant. Motion for a new trial, becaufe the judge who ^J^ 

tried the caufe refufed to admit a perfon to be a witnefs who 

was a parifliioner of the fame pariOi where the hare was killed ; 

but C J. Lte faid, he did not remember that erer a new trial 

had been granted in the cafe of a penal a^on, and fo per cur* 

the motion was refufed. 

Middleton ^^f^^/ Price & al.. B. R. 

ACTION of imprifonmcnt; the defendants jointly juftify un* xSalk.4Q9, 
'^ der procefs ore Unus, ifluing out of an inferior courts accord- *^®^*^ ^^* 
ing to the cnftom thereof; demurrer and joinder; and it was g^^*^ ,p* V 
objeAed by Draper Serjeant for the plaintifi^, that this is faid to JuitificaiMa 
be a court of record, and the procefs is faid to be by word of ""ff^JJ^* 
mouth ; how therefore can it be tried ? It is not faid that any fi^ew it. was 
fttmmons was awarded by the court ; it is not faid that it iifued returned. 
out of the court ; it does not fay that it was commanded by the |^^2^"'^ 
court, nor is it faid to be executed at the requeft of the plaintiff ' * • 
therein ; it does not allege that the officer returned the procefs : 
phtntifi^ in inferior courts are obliged to do their duty. '£YicJfat. 
u 6. t. c. 29. requires an affidavit of a debt of 40/. or upwards 
to be made ; here was none ; and though this cuftom of ore tenur 
procefs might be good, yet this (tatute is a repeal of it. Serjeant SirTJdoct 
If^yfme contri^l admit, if the plea is bad as to one, it is bad as ^{J^}^^.^ 
to both defendants, becaufe they have both joined in the fame Bbu. 343. 
jnftification. The ftrongeft objection fecms to be, that the officer Cro. Ctr. 
docs not, by the plea, (hew the return of the procefs, and that ^59^j, ^ 
whererer officcirsjuftify under procefs, they muft (hew that thc^ iBiownl. 
pt^ccfs was returned. 9 &• 67. i Roll. 557..^. 4. (but«^tf, *o4. 
I dW not hear Serjeant IV. give an aufwer to this objcaion). t«3! pii 
l» C. J.— .'fhis mtors to be an arreft up<^ mrfne procefs; andWynn. 
a plaint was litM, nm a^ fumtngns ifiaed, then a cefiatvreunui, Hsb^ 63- 
V«.L C and 
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and to that there ia no return at all. When an officer juftifips 
under procefs that is returnable, he muft (hew that he has done 
^ 5 Rep* all that was hia duty to do. This being ere ttnus can make no 
G6U*s €«6. difference \ and indeed, as brother Draper fays, I do not fee how 
this can be tried : there is fome weight in the. other objcflion ; 
what time the fummons was given to ilie officer does not appear, 
but thefe are fufficlent reafons for the court to give judgment for 
plaintiff, and be had judgment accordingly. 



TRINITY TERM, 

16 & ly Gto. IJ. 1743. 



Rex vcr/us Grofvenor. B. R. 

Abv ¥.Sli*. T 7 PON a motion for an information again (I Grofvenor for re- 
kletoD of y^ fufing to fcrvc the office of on,e,of the fiieriffs of London^ it 
Ha s'gw »! •PP^J^'cd by affidavits that he had been duly elccled thereto, and 
»Ve)iM43! that he reiufed to give a bond to fervc and enter upon the 
Rex T. Laf faid office. On the other fide it appeared that the defcmlaut is a 
rMod. • proteftant diffenter, that he has qualified himfclf in all things 
coBBb. according to the a^ of toleration, but in his affidavit he has (aid 
a td. Riy. xhzt it is againft his confcience to take the facxament according to 
a Mod.299. ^^^ "^^* ^f ^hc church of Engldud. It alfo appeared that there is 
Stau X w. a by-law whereby large fums of money have been taken of fcycral 
^ *^' p. pcrfons by -way of fine for refufing to ferve the f*iid office, 
y^Z* amounting to 35,000/. in a little time. Per cur. — This is a 
5 Geo. T. doubtful qucRion, and a matter of very great coufequence \ and 
^fo**^**^'*' we will not intcrpofe to have this matter tried in a criminal way, 
Aaofcor- when it appears that the city have another, and that a civil way 
jiarations, of obliging pcrfons to fcrve this office : and this cafe differs from 
ft^a^*«*'i ^^^ ^^^^ LarwooJf for it does not appear that in that cafe there 
fee la. * was any by-law or other way of enforcing theeleftion, than by 
Carth. 14, application made to this court ; fo the rule to (hew caufe why an 
Sauad. information fhouid not go was difcharged. Per Lee C. J., Wright^ 
Grnn ani and Denftififf, ahfente Clxipple* Sir John Strattge^ E. Baaile^ and 

Cole. 

Note \ It aitgbt be tried »o an aaioo. 2'Stra. 1x9 3. S. C. 

Uir/m 
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t/rilfii Serjeant and Rctorder of London^ pro rege; Floyd^ Humtp 

Leeds Serjeant, and Draper Scrjeaat, for defendant. ' ' 

Note : A cafe cited by Leeds Serjeant, Rex v. School, Mich. 
1 Geo '2. Upon a motion for an information for a mifdemean* 
or, the affidavits charged that defendant procured one Reed to 
burn fome writings of an cllate of great value, and that defend- 
ant forged another writing of the fame eftatc, but this, though 
fo great a crime, appearing to have been done three years beforCi 
the court refufed the information. 

NoU: A cttc cited by Draper Serjeant, Rex v. Ft/if Trin. 
5 Geo. I. Motion for information againd three or four perfons^ 
fuitors of a county court, for didurbing the court in choofing ^ 
Tcrderor, the queltion was. Whether the fuitors or the flieriff had 
authority to adjourn the court ? this court determined that the { 

OieiiflF had the legal authority, yet becaufe there was no breach 
of the peace, and it arofe from a millake in judgment, this court 
rcfufcd to grant the motion, though they were againft.the de« 
fendants as to adjourning the county court. 

Thrale verfus Vaughan. B. R. 

r\£BT upon bond, with condition that if defendant (houU In* Ante^ $» 
^ demnity plaintiff for what beer he ihould deliver to one ^Jj^^^^fl 
^tokes^ then the obligation to be void, and judgment for plaintiflF SptnkiaoA 
after demurrer. Upon a motion to fct afide Ji, fa,^ a writ of ''W» 
error being brought, but no bail to the writ put in, it was ob« ^p^*^§^ 
jeded for plaintiff that this bond was within ihc Jlat. Jac i. aBtflf.jf! 
c. 8., and that bail ihould have been put in before execution > Kcb* ^>S* 
could be ftaycd. But per r«/r. — This is not a bond for payment cmb^m**'* 
of a certain fum of money, and this (latute ought to be conftrued 3^1. 
ftriaiy, and ihc/./i. was fct sifidc. SiJI^i^ 

ih«Il be bftil in error. 1 Ssa 1190. S« C# 

Pitts verfus Carpenter* B. R, 

A CTION upon the cafe. Defendant pleaded a fet off) and Afct-offuf- 
*** upon the trial the plaintiff proved there was due to him from ^"^^i^ 
the defendant 4/. 15/. 3 J., and the defendant proved the plain* deiitfadiia* 
tiff owed him 3/. 2/., fo that the balance due to the plaintiff ^ier 40 1. 
was only \L 13 /. 3 i., for which he had a verdick. ^^ 

And now it was moved by Mr. Morion ex parte def. that hct. of th»« court 
Oiight have leave to enter by way pf fu^geftion on the roll, that |^^cr**^'' 
pUiotiff and defendant w^re both cUizeiis of JUndoh^ and that 

C a the 
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B«tW4iaa die qmfe of adion trofe withia the citr of Xm^Emi, and that Ae^ 
trGw. V^ verdia being fpr Icfc than 40 /. it is vitnin the jurifdiaion of the 
aadiiiHick- ^0"^^ <^^ confcience9 which was cotiftitoted hj Jat..^ 7*^- '* 
ana and ^15. fiut for the plaintiff it was infifted by Mr. Strmy, that 
t»5Si.»"f *^ plaintiff's caufe of aOson wa$ for 4L 15/. 3^., and that it 
whtR ths' ^9 iii ^he drIendaQt'a own power and Iniowledge only what he 
fomiscovw. doiild prove^ or would prove by way of fet-off ; and if the plaintiff 
•MMd'4oV ^^ 8^"* ^ ** ^^^'^ ^^ confiaeape for thb demand, and the dc- 
It iM been fendant had thought fit tiSbt to hate proved any ftt-off. it is plain 
MBfttocd 10 that the court in loch cafe woold have had no juriididion ; and 
ijr^** fo it was rcfolved pir cwr.^ and that the demand of plaintiff re- 



vb fhen it mainf aa it did before the ftatute for letting 0||^ debt againft 

P«^t another I and if the inferior court Ibould have jnrifdiAion in 

^P^JI^^^ tliis cafe» it woold be Tcry inconvenient ; for fuppofe there are 



bsdaoftetc i^fiutHal demands of 1 o»6oo/. between merchants, and upon the 

^^y— ^ Balanjce there (hould happen not to be above 40/*. dne, that court 

1 shn 40 1. ^q]^ Y^yf^ jurifdSfiion in that cafe as well as in the prefent, if we 

(hould allow this. So die rule was dtfcharged, and plaintiff had 

judgment. Per La^ Wright^ and Dennifin^ ahJenU Chappie* 

Seacofhb vcrfus Bowlney, B. R. 

A dtapblii r\£FENDANT haying been arrtfted by an officer to the flieriff 
MWoTlf ti Miidlijex^ while he was in cuftody produced a certificate 

heiioet M ^^'^ h^ ^^< chaplain to Baron Wafner^ rcfident to the Queen of 
d9t)f ia Kii Hungary^ upon which the officer let him go, and the plaintiff 
fc^fr.AaU having fervcd the flieriff with the common rule to return the 
leatd.^* ^^>^ it was now moved on behalf of the flieriff to difcharge that 
rule ; and upon fliewing caufe, it was objeOed by the plaintiff, 
that though the affidavit fwore lie was chaplain to the rcfident, 
yet it does not fay that ever the defendant did duty ; and in the 
cafe of Holmes and Gordon^ Mich. 7 Geo. 2. defendant tnfifted 
on privilege as fctrctary to the Duke of Meci/Murgh, but it not. 
; \ appearing on the affidavits that he did any duty, nor what was 

. ' the nature of his office, this court held he was not entitled to 

privilege. The fame was determined in the cafe of Lccinunt^ 
iccTctary to Monfieur de Toms; and per ^//r.— The zfk of parlia- 
ment has not given protedion to any but dome/lie fervants of 
ambaffadors, and it has alwavs been part of the inquiry by the 
court what was the nature ot the office of every fervant : as to 
tlie bailiff, he had nothing to do but to fee whether the defend- 
ant's name was entered in the flieriff V office, for if his name was 
not there, (as it feems it was not in this cafe) the officer was in 
no danger by arrefting defendant, for the affidavit on behalf of 
plaintiff fwcars, that the officer was told that the defendant was 
not regiftercd, aind notwithftanding the bailiff thought fit to 
; difcharge him, the flieriff ftiall ffeturn the writ. Per Lee^ 
W^rigbi, and Dennifm^ abjente Chappie. 
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Pulling t;^f^/ Reddj & d contra« In Chancery. 

I F a le^^acy be giren to A. B. upon this condidm tbat (he marry DwiftJa • 
with the coofent of a third perfon, and there be no d^^vtfe over SIJ[T' 
ia cafe (he marry without fuch confent, this is only to be coofi* ci«i,cort 
dcred in terroremi but if there be a devife over, then it ihall go L or^M at- 
to whom it is fo devifed over ; this rule is taken from the civil «'■'*■**• 
law, as this court has a concurrent jurifdidlion :is to legacies \ but 
if a ponion be to skrife out of land where there i$ no devife t)ver9 
then it fliall go to the heir^ and the fpiritual court has no jurif- 
didion as to lands; there may be more doubt where money is 
gsven to be laid out in lands. Per Lord Cane* Hardwdu. 

Lade verfus Lade. In Chancery. 

T AID down per Ld. Hardwche as a certain known rule, that Rcfoltlflik 
^ where a man purchafes lands in the xuune of another^ it is a ^^ ^^ 
refoltbg truft. ^ ^ 

Yaw verfus Leman. B. R. 

'T'HE defendant, who was landlord to plaintiff, covenanted in LnAorl 
^ the leafe to pay the land-tax and favc the plaintiff harmlefs : JjJ^jj^^JTL- 
the premifts were taxed at the rate of 1 50/* per ann.y but the de- imd-xta. 
fendant only had the rent of raoA per ann.^ and an action being <^» wg 
brought on this covenant, it waa moved, that upon paying land- ^ ^^Sm^ 
tax at the rate of 120 A perann. all proceedings might ftay, which not bt it« 
on hearing counfel On both fides was refolved /rr a^.» although «n^f ^^ 
the plaintiff was really taxed at 150A. ^ ^^^ 

itAt ibt pnniifit an taasd A 

Rex verjiis Richardfon and Lacy. B. R- 

'THE court granted a mandamus to two juftices to proceed and Mttaranit 
* ghrc judgment in a certain complaint depending before them J^^^^ ^ 
on ibc^ai. 1 1 G. 2. for the relief of landlords, upon the return compkint 
of the mandamus the juilices faid therein that they had heard and beln««ibei% 
determined the comphiot that was before ihemj and tbat return |^[^^ 
was allowed. . OdaKi which wm •Uowid, 

. C3 . . 
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Rex veffus Waite. B. R. 

A N informatiott was granted for thefc words in a letter to the 
'*^ mayor of Richmond^ viz, " I am furc you will not be per- 
«• fuaded from doing juftirc b^ any little arts of your town-clerk. 
^ whofe confummate malice and wickednefs a<;ain(l me and my 
** family will make him do any thing, be it ever fo vile. 

Rex ver/iis Vaughan. B. R. 

Am attmwy Ti^ORGANy an attorney of diford's Tnn, was outlawed for 

aadl ^^i felony in forging a note, and being fo outlawed, the profe* 

Itnedlor'* cutor hearing he was in London^ applied to Vaughan an attorney to 

faking sool. get Morgan taken up with a judge's Wkirrant, which w^is done; 

dbJirdiMch *"^ having got Morgan in hU cudo^W, (along With the judge's 

Ibrgcry to tipdafr,} took 200/. of Morgan to Irt him go, for which an in- 

lat him oat formation was granted againft Vatt^han^ upon which he was tried 

tlldj^^ and found guilty ; and now J. Wright [ahfente Chappie propin 

rifAadf. Mgritudlnem) pronounced judgment of the court, tbat this crime 

was little lefs than felony, and formerly was punifhed as fuch} 

that Vaughan was fined 500/., and to fufFer fix months imprifoa- 

ment, and till he paid the fine. 

Anonymous. B. R- 



Kanaw trial 
Ml be 
where theit 
. YaaevidciKC 



/■> N a motion for a new trial in an action by the owner of the 
inheritance for making a dam ciofs \\t\ ancient watercoorfe, 

the judge who tried the caufc certified, tint ^\x .wirnefles were 
•n^oth etaniincd at the trial on each fide; that the jury found for the 
a mi!a"^ defendant, which was again ft his opinion, but that he could not 
afiinft the take upon himfcif to fay that this was a verdi£l againft evidence, 
judge'! opi- becaufc there was evidence on both fides-, fo a new trial was 

Willis verfus Lewis. B. R. 

Kooccaifoa | N an a£lion of debt upon bond for rco/. defendant was fer?ed 
^^ul^ . ^"^ * *^®Py ^^ ** procefs according to the Jat. 1 2 G. i. ; and 
frotvA i' W3^ refolved per cur.j that there was no qccafion to put the no- 
a'^k*^*'* tice to appear at the bottom of the procefs according to ihtjat. 
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Olivant verfus Berino. B. R. 

iN trover for fomc pifturrs it was moved, that plaintiflF Ihoald aS&.597. 
^ be obliged to take the piaurcs and cofts upon an affidavit that ^JJ!'^ *HiL 
they arc all the gootls tTiat the defendant has of the plaintiflT, and ^ cw/'i. 
thAt not denied. But/k^r cur. — ^This atlion is for damages i and Q^Frcemm 
you cannot oblige the plaintiff to accept the thing ilfclf. bura?^*^ 



In L 

Note g In Buxton and Gabell^ Trin. 9 C 1. Trover for a ring $ defendant 
and Paf. 9 or 10 G. 2. in trover for goods, this court rcfufcd the JJ^^J'"* 

ao4 coftft into cotarb 



Eke motion 



Long verfus Miller. B. R. 

rjECLARATION was delivered within the term: rule to vide mk of 
plead was given ,thc 7th of May^ and expired the I Ith, an^ Tri^Ttr, 
no plea being put in, defendant applying for time» but no order styi. Reg. * 
made by the judge, after the time for pleading was out, and be- 39^ 
fore plaintiff had figned judgment, the defendant pleaded in \,^'^*^ 
abatement; and the queftion how was. Whether this plea being Caiesin K. 
after the lime for pleading was out and a dilatory, (hould hinder Wi»iiaai*« . 
the plaintiff from figning judgment ? And percur.^^Tht plaintiff JII^j^^*;, 
ih^ll have his judgment, for pleas in abatement muft be pleaded topieaiia 
in four days, if the declaration be delivered before the laft four •b-touenu 
days in term: if ia thofc laft four days, defendant muft plead $;c^*'^*' 
after a fpccial imparlance within the firft four days of the next 
' term -, and this is the pra£lice of the court : and although fair 
pleas to the aftion arc received after the rules to plead arc out, 
and before judgment at any time, yet dilatory picas never arc, 
and no court ever favoured them. 

Note: Hil. 13 G. \. Heath v. Badon^ cited by Wright J. Trcf- 
pafs, defendant pleaded after four days were expired, in abate* 
meat } and on motion, cur. fet afide the plea. 

Catlin verfus Catlin. B. R. 

T\EFENDANT was arreftcd and held to fpecialbail m an ac- «Mod. 14. 
^ tion of trover, upon an affidavit that the value of the goods ^^.^r 
converted by defendant amounted to more than 10/., and now it where dc** ' 
Was moved to difchargc defendant on common bail ; but dented fendtnt htiA 
p^r cur. and there is no occaGon for a judge's order. Wi^iTtiL 

ver. ftStra. 

Notes Trifi. I X {5* 12 G. 2. Pitti V. Mi/ler cited as in point. i»^.S. c 
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Wallwr verfus Jackfon. In Chancery. 

Vbit word* nAWTREE BiU^ the teftator, willed that all his eftate in cwu 
\h • wiU wm Z3 Lincoln, (hould be fold for payment of his debts and legacies, 
*S^P«foDil ^^^° devifcs to JSisiffia Mar/ball an annuity of 2oo/. /rr ann. to 
cftaie, and bc raifed out of his eftate, not otherwife in his will engaged in 
tb^r^ the ^^. If^rK to bc paid half-yearly •, then the will goes on r as a 
Jlyment of ^a^^cr mirk of bis finccre affcftion, he gives the faid E. M.^ fe- 
debtu veral pifturesy medals, and other fpeci^c legacies ; then he gives 

^o&. tQ Margaret Bell 40/. per ann. charged on his eftate in Norfolk^ 

and makes E* M. and Dorothy Bawpree Bell co-executors, and 
executes this his will in 1 740, in the prefcnce of three witnefles : 
afterwards, on the 21ft Auguji 1741, he with his own hand in- 
terlines in the latter end of the fame will thefe words, (wa.) And 
J give and devife to them (meaning his executors) all my perfonal 
eftate not hereinbefore devtfed^ and then re- executed his will in the 
prefence of three witnefTes ; and the only queftion in this cafe 
. was, Whether the perfonal eftate fliould be firft applied in eafe 
and exoneration of the real eftate ? 

If perfonal Lord Chanccllot jHir/ZwiVi^— The general rulc IS, that thc pcT- 

i?Tft**" fonal eftate ftiall be firft charged with payment of debts and le- 

plicd^o pay g^^cics, and the teftato^ cannot exempt it from being liable to his 

debts, ftc debts as againft his creditors ; but as between heir and executori 

*6s'"'^'^' he may charge them upon any other fund that is not primarily 

Iq.C».Abr. liable, and difcharge the perfonal eftate: there are feyeral ways, 

a?'* by any of which a man may give his real eftate for payment of his 

Lmf a^N* ^^^^^ * *s, ift^ to truftecs \ 2dly, by way of charge in equityt 

S7J1. ^^' which' this court will decree to be performed, or he may dire£t 

Prec. in that his r^al eftate may be fold for payment of his debts % but let 

Bamfie^d V ^^°^ ^^ *^ ^^^^ ^^^ ^^ pleafes, none of thefe ways will make the 

Wyndbam,' real eftate firft chargeable, if there be not in the will either ex- 

Caf in Eq prefs wprds or a manifeft intent to difcharge the perfonal eftate, 

SSt'a bJik, ^^^ ".^^*^ ^ P^^ |»*^^^- And I am of opinion, that in this will 

f V Rep. of there is a manifeft intention to give the perfonal eftate to the 

Caf. in Eq. exccutors, as a fpecific legacy- The will is, that all my eftate in 

J uV- »ot. -^woA^/J^w be fold for payment of my debts and legacies : after- 

feiihamv.' wards he gives feveral fpecific legacies to' defendant, JS. M.g 

Har(ftoo*i likcwife i^ives fomc pecuniary legacies, and then makes E. M. 

"'**'"• and D. B. J?., executors i and eaCecutes this his will in 1740, 

This was only making them executors ; and if nothing more bad 

'been done, the perfonal eftate would have been firft liable ; but 

afterwards in 1741, with his own hand he adds the words above^ 

and re-executes the wilL This exprefsly Oiews he intended to 

'give thefe ladies forae further benefit; and it is much ftronger 

..than if thefe words h?id been at ficrft part of the will: but if tl^ej 

had been there at firft^ I Ihould even then have been of opinion 

it 
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it had been a very ftrong cafe. Tbk cale was tery rightly le* 
rembled by Mr. Clarke to the Dttchelii ef SeaiffirfB cde ; but 
this is much ftronger than any I kuow^ fai regard the teftator^a 
mtention appearing fo very plainly by hit re-ezecvting hia will 
after the altenition above ; {aU tie refi and refiiue cfmy ferfmud 
eftate are the very word worda that can be ufird in a will to dif* 
charge the perfonal eftate^ for I havt known perfonal eftatea 
made fird liable, notwithftanding thefe words:) and fo I decree 
the real eftate in cwn, Une.^ or a fufficient part of it^ to be fold 
to pay debts and legacies^ i^e* WalkfTy a bond crediter, v. JWI« 
fin and others, heir and executors of teftator, on a rehearing at 
Lincdns'lnn Hally July 22, 1743. 

Nate: Brombal/v. Wtlbrabam^^t thefo/Zr, 1724 or I734> cited 
by Mr. Noel in behalf of the*heir ; the words of the wiU in that 
cafe were, " AU my perfonal eftate of what nature or kind fo- 
<< ever, I give to my lifter ^, and make my fifter A, executria; 
*' and I give to my two brothers all my real eftate chargeabk 
'< with payment of my debts/' There it was determined the - 
perfonal eftate was firft to be applied. 

Note: Stapleten v. CoTeviUe^ at the R^lls^Julj f y, 1735. J. by 
will devifes lands for life, (chargeable with payment of his debts 
and the annuities given by the will) to hit wife, and thereby 
gave her power and authority by fale or mortgage of fuch part a« 
ihe fliould think proper to raife fuch fum as fliould be neceflary 
for the payment of his debts, and gave her all his perfonal 
eftate, and made her fole executrix, and takes notice in his will 
that the eftate had been for feveral generations in his family. 
The Mafter of the Rolls held the perfonal eftate difcharged, and 
deaecd pro def. (the wife). 

On an appeal loth July 1736, Lord Talhot confirmed the de- 
cree, and faid, though a perfonal eftate is the natural fund, yet 
a man may fubftitute another fund, and the perfonal eftate may 
be exempted by ^rords that implicitlv declare fuch intention from 
the whole form and tenor of the will. 
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Evcrall verfus Smalley. B. R. 

CvAom to T^ JECTME^^T^ of copyhold lands in com. NottingV. A cafe 
^*'*h^!i!°^ tjy was made for the opinion of the court, wherein it was ftated, 
r«»very or^ ^^^ within thc manor of CoUUtgham where the land was> there 
Amendcr, 'Were two cuftoms of barring etlates tail, which had been ufed 
^^' within thc fame manor time out of mind 5 one way was by com- 

*.C*"^' mon recovery, the other by furrcnder in fee to the purchafor or 
vendee. 

Edward Smrtlley on the marriage of his fon Robert furrent^crcd 
the premifes to his faid (on R. and ^ufanttah his wife, and their 
' heirs in general tail \ they had iflue Edivard Smalley their fon 
and heir, who after their deaths became tenant in tail, and 27th 
oi March 1 72y furrendercd the premifes according to die cudom 
of the manor to John Mills and his heirs in fee, who dying, left 
Robert Millr his heir and plaintifTs Icflbr -, the defendant was 
Henry Smalley^ fon and heir of Edward Smalley^ who furrendercd 
the premifes to John Mills as aforefaid iu fee. 

And whether the defendant Henr^ Smalley the heir in tail was 
barfed by the furrender in fee, where there is alTo a cuflom 
within the fame manor of barring by recovery, was the qucftion ? 

After two arguments by Caldecott and Hern for the plaincifF, 
»nd toole and L ui ford for th^ defendant, adjudged per tot. cur. 
that thc heir in tail was barred. 



Lee Ch. J. — It has been faid at the bar, that a cuflom in a 
minor to b^r a tail by furrender ought only to be allowed ck 
necejfitatey /. e> when'in the fame manor there is no ufage to bar 
by a icpovcry. There is indeed great diverfity in the books as to 
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barring copyhold entails, but in none of them can I find any cafe 
to warrant this diilindtioOi The later opinion of judges is, that 
in mapor courts where a real a£lion can be brought, a recovery in 
fuch court will be a good bar. I own I cm fre no reafon why 
this cuflom to bar by furrender (hould not be jiood ; but it is ob- 
jcdcd, that there is no recovery in value : the fame may be ob- 
jcfted to barring entailed copyholds by recovery, for recompence 
in V'llue does not extend to copyhcids. the ifTue in tail of copy* 
hblds not being barred in rrfpecl of the recovery in value ; but to 
prevent the inconvenience of perpetuities, thefe two cuiloms may 
well (land rogether, and are but two different ways of barring the 
entiiil, and .1 think the furrender the bcil. 

ChappU to the f.ime eife£l, and the cudoms mud be taken to 
be both coeval, we cannot fay which is prior ; they feem equally 
convenient to prevent perpetuities. 

' Wright J. — It feems to be agreed by the council on both fidett 
that an entail of a copyhold may be barred by a recovery, or by 
a furrender in fee within a manor where there is no cultom for 
b;irring by recovery : but it is infiUed on one (ide, thefe two 
cudoms cannot dand together. Ic ha& been a controverted quef* 
tion fince I attended this bar, whether Copyholds could be entailed: 
it is now at this day faid they may, by cudom co-operating vvith 
the^o/. de donis; but this is quite new to me. Star, de d&nis 
created no new edate. Copyholders are no more than tenants 
at will, and it is by the will of the lord, and his mere cpnfent only» 
that they are permitted to limit their copyluLls in this or that 
way, either by furrender, or as the cudom happens to be ; and 
furely the lord who of his mere will permits a limit;ttion to 
7. S, and the heirs of his body, may permit J, S. to alien the 
fame by furrender. No body ever thought that copyholds were * 
within th^^at,dtdonis. Barring entails in copyholds have been 
much talked of, but I think there is no fuch thing ; is is only a 
way invented and permitted by the lord to get rid of the entail. 
The true reafon of the iffae in tail being barred is the recovery 
over in value ; now there can be no fuch thing in cafe of a 
copyhold. 1 think the furrender is a better way. if the lord 
permits it, becaufe cheaper. N. B. Wright J declared that 
there Was no poUibility of underdanding this matter by the 
books, and faid he had laboured much to uoderdaad them, and 
could not. 

Dennifon J.— Nothing more clear than that tenant in tail oft 
copyhold may bar his ifiue by furrender,, and where there may 
be a real a£lion there may be a recovery. Co, Lit. 6o. b. Thefe 
are only two different conveyances, and it might as well be faid^ 
that at common law, where there is a fine that wiU bar the ifl'ue 

as 
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as '^nSi'n a veeovety^ that therefore one of them mud be tohI, 
a furirenflffrj I think, n a move natural way of conveying copy- 
holds than a recorery, and I cannot fee any ufe a recovery is of 
but only to create greater expence. 

Cayhill verfus Fitzgerald. B. R. 

▼Me Cb- 1 N debt upon an arbitration bond, defen<iant craved oyer of the 
»Tn» iSj- 1 booil and condition, which recites, that whereas there were 
Baiiy'poft. differenced between one John Fitzgerald and plaintiff concerning 
Jodgm^atof a certain debit diie from him to plaintiff upon a bond for 800/. 
cT^w'^ f ^^^ *^ condition, isfc. that if the faid Georf^e Fitzgerald^ (the 
•rbTtrl^M^ defendant,) for and on the behalf of faid J. JFl, (hould perform 
bond, that fuch award as arbitrators Oiould make on or before fuch a day 
^'rfoimfulb ^^^^^^^ plaintiff and J. F. the bond to be void j and pleaded 
mrd»(haii that the arbitrators did not make any award ; plaintiff replied^ 
be mUt be- that Feil and Fo/ter, the arbitrators, made an award, and fet it 
SfftUdfp ^^'*** ^^^^ George Fitzgerald (hould pay 298/. 9/. ^d. and that 
MKi^invattded plaintiff (hould receive the fame in full of all demands, and that 
that J. F. .they flioulcl execute rtieafes, «and afligns breach that defendant 
Stft^tud' ^^ "^' P*y ^'^^ moneys defendant 'demurred, and plaintiff 
|Hi7 piaiDt^fr joined in demurrer. 
29t1.91.9d. 

Mdieieafcs. j^^^ q/^^ for the defendant objeaed to the award, that it 
was bad, becau(e not made between the parties to the fubmiffion$ 
for the award is, that G. jP. the defendant (hall pay to Mic, Cabiil; 
and it ought to have been between the parties, viz. Cabiil and 
J. F, between whom the fubmii&on was ; if the arbitrators go 
out of the fubmiflion the award is bad. Moore and BeedUy cited 
in 10 Rep. 131. RolL Ab, 246. ^. 31 4. ^dljy This award is 
bad becaufe not mutual between the p^irties ; for it is a rule in 
law that an award cunnot be on one fide only, and there were 
Q^rroQtSa no differences between plaintiff and G. F. In the cafe of Nott 
and «Bun, 2XiA Longf Mid. 9 G. 2. B. R. Lord Hardwicke laid down ; 
JiGt^ It ifi^ That an award muft be certain, and make a final end be- 
tween the parties ; 'idfy^ That the arbitrators cannot delegate 
their authority, but muit zSt in perfon ; 3<ii^, That they can in 
no cafe enlarge their power ; and Bacon v. ■■■ -^ Carthew 412* 
was cited as in point. 

Floyd e contra^ that the award is good, for that G. F. did fuli^ 
mit ; and the words of the bond are, G. F. for and on the part 
and behalf of J. F.y and he binds himfelf, his heirs; executors, 
(Si'c. for and on his and their part and behalf, therefore it is at 
well on the part of G. F. as of J. F. ; 2J/y, The award is ma* 
tUal, for the money was to be paid by G. F. in full ^ aU demandi, 
and that relenfes (hould be executed; and to Chew that G. jF« it 
liable as well as J. F. cited 1 Roll. At. 244. f^ li. (but CHve in 

bis 
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his Tq>ly (aid, that in that cafe C. fobmitted^) Tths 137. 147. 
TaOai and GodUig and a releafe to G. jP. will difcbaigie J. F. 
for releafes are to be conR.njtcdfiaiftdim/uififfam matariam, 

Lee C J.— There feems to be no difierence between this cafe 
and that in Cartb. 4 i 2. bat as the money was to be taken in fait 
of all demands, the court donbted ; at firft they feemed to think 
the award bad \ fed adjournatur. 

Weld, Executor of Weld, Efq. verfus Nedhanu B, R. 

pLAINTIFF declared in debt apon^ a bond in the detifut only, Praaice. 
'^ which was right ; defendant pleaded a fliam plea that he did ^^^^ 
not detain the debt, and concluded with an aYcrment ; plaintiff aered at 11 
demurred, then the defendant (truck out the plea and demurrer, ifnidplet. 
and gave the general iflbe non efi faBum; and now Mr. Morten N«te} De* 
movol for leave for plaintiff to fign his judgment, the firft being ^^ntcaa- 
a fliam plea, and this irregular. Mr. Pooie (hewed for caufe that U^^JT 
it was tne ancient pradice of the court, when there was fpecial Kr» hnx ke 
pleading, that defendant might ftrike out the fame, and give the m<ir«<i>«ail 
general iffue i and this was alfo faid by Mr. Benton (clerk of the m^um«»: 
papers), then in court, to be the ancient pradicej but/^r/sf. day's tetk^ 
Ifrr. this is irregular, and the plaintiff (hall have his judgment, '^'- 
iior the firft was a (ham plea, and no fpecial pleading ; and al- 
though defendant may ftrike out fpecial pleadings and give the 
general iffue, yet that cannot be done without leave. 

Rex verfus Shuckburgh. B. R. 

DEFENDANT being taken up by virtue of a warrant from the BaUfbr pub- 
fecretary of ftate for ^ublifhing Old England's TeDeum, a jj,^?*^' 
bflfphemous libel, was now brought up by ba. cor. in order to be KiogV. 
bailed, oflfered bail to enter into the con^mon recognizance for FnnJeiia;^ 
his appearance from time to time to anfwcr fuch matters as TrirT'o*'' 
Ihould be objcftcd againft him on behalf of the crown. Mr. .ij^^bel*" 
Attorney-General inGfted on bail for the defendant's good be* ibrcau tb« 
haviour alfo ; the Lord Chief Juftice faid it had often been taken ^Jf^'JlSA 
both ways, and he intended to take the opinion of all the judges ; of Uiif^«t 
fo at prcfent, defendant himfelf only entered into a recognizance ^y «w^«» 
for his appearance, and into a rule to put in bail for his gOod.^^|^ 
behaviour, if the judges, or the major part of them, (bould be of 
opinion that he ought. 
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TyCon yerfus Ironmonger, Efq. B. R. 

An utor- rTJNTONj an attorney's clerk, attending the court in perfon 
wy*t clerk O upon a complaint againft hira for roftl-praclicey having in 
^SmU^'^ his affidavit fully anfwered the matters charged upon him, the 
pnaicccaa- pUintiflTs couniel thought he had not told the whole truth, and 
**-«L**' propofed to interrogate him on tenus in court upon oath. But 
mittt^ P^ ^riantf you cannot examine a perfon accufed upon oath; 
««h* but a(k him what you pleafe without oath : fo Hit John Strange 

examined him without oath, and he exculpated him (elf. 

Sabin verfus Long. B. R. 

^Refpafs againft three defendants, two of them pleaded, the 
*^ other let judgment go by default: the jury on trial of the 
iflue found for pUintifF damages 35^. r afterwards plaintiff cxe« 
cuted a writ of inquiry againft the other defendant, and the jury 
afleffcd 2x. damages, and judgment was entered that plaintiff do 
recover againft two defendants 35/. and againft the other 2x« 
Mow Serjeant Boatle moved x\\*X. the 2 j. damages might be ftruck 
out) and that judgment might be entered againft all three jointly 
for the 35/. Rule to (hew caufe. N. B, This being moved» 
after the term wherein the judgment was given, the court refuf^ni 
it ; and upon caufe ftiewn by Mr. RMnfon^ the court faid plaintiff* 
might take judgment de miiioribus damnis where feveral dafmages 
are given, or enter a reminiiur : but taking damages for the 
whole makes the judgment bad in point of law ; and we are .of 
opinion it cannot be mended, for it is not a -mifprifion of the 
clerk, but founded upon the verdifl. Fide^ai. Car* 2. and 
Comjtis 284, 5* 

An6nymous. B. R. 

Notice of T ]PON a motion to quafli a mandamus ^ it was faid by the 
Kpodon nnift w court, you can never move to fuptrfede or qua(h any writ 
•Vrii? whatever, without giving notice of motion. 

G Wynne verfus Hooke. B. R. 

WlMcver TjENRT Danvis^ being feifed in fee of lands in com. Pemirohf 
will take at -«^ died inteftatc, leaving three fons, Griffith^ Francis^ and 
Mmh^'^' Ti^wai; Thomas died without iffue in the life of his brother 
mttftbeboth Griffith: Griffith the cldeft fon entered and was feifed in fee, 
"I and 
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and married AKee Prkebari his firft wife^ bj whom he had iffae • 
one daughter only, Phtitbe^ who married Griffith Wbitt^ by whom* 
flie had ifliie one daughter only, EUaabitb^ who bad four haf« 
bands; ift, Thomas Lord Lort g ad. Lord Vifcount BuiiUyt 
3d, Thomas Ferrers i and the 4th, Jchn Hoekt the defendant^ 
who claims under a marriage-fettLement made by his wife 
EUzahetb^ the grand-daughter and heir general of Griffith Dawes. 
Griffith married Jam JSowett his fecond wife, by whom he left 
no iflae. 

Francis,Dav/eSf the fecond fon of Henry Dawesy (the common 
anceftor,) had iflue two daughters, Judith and Margaret : Ju* 
£tb married Rowland Cwynne^ by whom he had two daughters, 
Dorothy and Prtfcilla^ two of the plaintiffs ; and Margaret mar- 
ried William fTilliams, by wiiom (he had Elizabeth the other 
plaintiff. 

In November 1693, Griffith Dawes being fclftsd in fee as afore* 
laid^ made his will, and {int. aL) g;ive the premifes in queftion 
to hia wife Jane during her life, and after her deccafe to my 
grand-daughter the Lady Bulkley during her natural life, and 
after her deccafe to the right heirs male of me the faid Griffith 
Ihwcs/oreveri and having fo made his will/ died in January 
1693, Jani\i\% wife entered and enjoyed the lands till March 
1(^3, when (he died; then Lady Bulkley entered and enjoyed 
the fame ; and on her marriage with Hooke the defendant, in 
1729, made a fettlement, under which he claims : Francis Dawes^ 
the fecond fon of the common ancedor, and only furviving bro« 
ther 6f the teltator, died in the life of Lady Bulkley^ who alfo 
died without iffn^ %ih oi May 1736, and thereupon defendant 
Hooke then entered under the fettlement, and is now poflefTed. 

The fingle queftion in tliia cafe is, What is the true mean- 
ing and conftruAion to be put upon thefe words of the will^ 
t9 the right heirs male of me the faid Griffith Dawcs^ir ever T 

This was a cafe fcnt by my Lord Hardwiche C. to the judges 
of jB. 22.' for their opinion, and was folemnly argued twice, the 
firft time Paf 1 6 Geo, X. the fecond time in Mich. 1 7 Geo. 2. 
by Probyn and Hume for the plaintiffs, and Wilbraham and Ford 
for the defendants. 

Probyn argued, that Francis Dawes^ brother of the teftator^ Co.Litt.9.k 
being living at the time of the dcvife, might well take by the '^* ^" 
(aid words, which are defcriptire of the pcrfon, and they are (^'. ^,y^ 
words of purchafe in fee ; that Lady Bulkley could not take by Bio«n «ii 

'^ ' • * Bttkhani 

Jk thK will take at heir male by purchafe muft not only be male but heir coo. 1 Vtot. gyt. Pytsi 
aa4 MitforcL t\. CaC Abr. Baker and Wall. Polirx. 457. Jaoao and Richard«, £^. CiC Akr. 

5 themi 
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Ata ; fte could not take a tail, becaafe (be ooglit in that cafi^ 
Id be both heir and male, which (he ia not : (be cailnat take a 
Ut bv willf becaafe flie is heir generals if fl>e takes at all, it 
niiift bebj courieof deicent: in Trin. S Ammt^ C. B. ^ Vtm. 
7^d. Where a devife to his heir male, although neither heir of 
the body, nor heir at law» held good {Jd N. B. becaufe bf 
other ^vroids in the will it appeared uftator did not intend he 
llKMild be hindered from taking bjr his heir fnnale). Petre Wmt^ 
229* That heir male was a good defcription at common law, 
C9. Lit. TTi^a. The word male is not to be rejedled \ it denotes 
the brother where there is a daughter. 3 Rtp. 40. i Liv. 172. 

Cwdoo tan JFilhraiam pro d!g^— That the words are void for unceitaintf , 
y^^ ^ md nothing cati pafs by this devife, no one can be heir male, 
^H^.%%. but he who is alfo trttly heir at law i . and in the cafe of Cwnden. 
s.c.^ and C/arIf, Hob.'^i. it is exptefsly laid down, that when the 
S«vife!p. 5- limitadon is made to heirs males or females, he or (he that will 
SliBUy*tcaie. take muft have both, words veriiied in him or her ; that is, that 
37 H. S. fttch perfon mud not only bq heir, but alfo male or female, as 
r^y^'^ the limitation happens to be. 

Moortijd. Dy. 373- Co. Utt. 164. a. 24. b. Pttc in Caii^. 54* Stcriing ind Etrick. 3 Salic 
Ford and Urd OflTttUlon, P«r. 1 70S. Rot*lo. jio, aPeert Wma. Dawtt.iuid Foifn. Picc in 
Cane 591* S. C. 44X9 and Vera. . 

Pcin«z.457. Mich. 17 Geo. 2. Hume pro quer.^^Yizt the intention of the 
i*^df ^^ft^itor is the bcft rule for conftru£lion of wills, '^.Rep.jzo. 
^y^. ^i ^fifi^ri^ cafe : he made two queftions \ ijl^ Whether Francis 
Bnrcbet and tpok any cftatc ? and, if he took any, aJ/jr, What that eftate was ? 

Duxdant. 
PreciaCaoc.46s. 

Bcattmont And as to the T^> The words right heirs male are a plain de- 
wd Limg In f^ription of a perfon then in being, whom teftator muft mean by 
^^TMi, ^ ^^*^ defcription,, and could be none but his brother Francis^ who 
Mich. 1713. was then in being ; idljy He is entitled to a fee, for in a will the 
Abr. Oaf. in ygfoxds for iver no doubt carry a fee-fimple. 

Vide opiaSon ten jodfct* 

Fori pro def. — I agree with Mr, Hume 2b to the general nile 
for the conftru£lion of wills as to the teftator's intention ; but 
muft beg leave to add that fuch conftruiEiion muft be confifteot 
with die rules of law. He that will take as heir male by pur- 
chafe, muft be both heir and male } this is a general rule, and I 
think there be but two cafes where it can be departed from ; the 
ifif Where by the limitation to heir male there is fomebody par** 
ticttlafly pointed out ; 7dly, Or words to exclude the right heir; 
that a limitation to heirs male does not extend to collaterals, is 
laid down in Cowidall and Clarke. If tbefe words to the right 

heirs 
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heirj male of me^ fee. were in a deed they would create a tail, as 

in Beresford*^ cafe *. I think if Lady Bulk/ey had had a fon at •The words 

the laft moment of her life, fuch child might have taken by way ^^''^'^''^ 

of contingent remainder ; and if Francir the brother took any ^f ^\^^ 

eftate at all, it mud be a tail : in a deed, a limitation to one and body. 

his heirs males for ever would be a fec-HmpIe, becaufe uncertain 

of whofe body fuch heirs (hall be meant; but in a will it is a 

tail, becaufe the intention of the devifor, and the court will 

fapply the', word body ; and fo held in Ford and Lord OJfulJlon. 

Francis is dead without iffue, fo the eftate defcended to Lady 

Bulklej under whom defendant claims. 

iftfffif — >tt is faid that a fon of Lady Bulhhy might have taken 
as heir male by the words : but I deny that, for Lord Cohe fays, 
he who will take as heir male mull corivey his defcent through 
all males, fo that a fon of a daughter cannot take. 
' Adjournatur. 

Frampton verfus Coulfon, B- R, 

1 N cafe upon a promiflbry note payable four months after date ; 
^ judgment in C B. by nildicit: error brought, and upon com- A requeil 
mon errors afligned, objcfted by Mr. Cay for plaintiff in error, ^"<* »" ^.^ 
that it is laid in the declaration, that the requeft to pay the trpay'dw 
money on the note was upon the fame day and year the note is debt before 
dated, which is four months before it became due ; but anfvvertd *' ** *^^ui 
by Mr. Poole pro def. in error, that there is no occafion to lay any vidc 
requejl at all ; and fo it was adjudged per tot. cur., for the bring- i Saund. 33. 
ing the aftion is a requeft in law, and it appears that the aftion ]^^'°^^Vto 
was not brought till above a year after the note was due; but if aver a if 
it had been neceflary to have laid a requeft, it appears in the queft. 
conclufion of the declaration, that the plaintiff in error was often 
afterwards requefted, which would be fufficient. 

Newcomb veffus Green. B. R. 

A CTION of covenant upon a deed. Breach affigned for non- 
"^ payment of 274/. 4/. iid. Defendant pleaded non ejl Poftei 
foBunii a vcrdid was given for the plaintiff, and the faid fum *^"^5**^^/ 
in damages, but by miftake the affociate had only marked on the „o(cs. 
p^fiea I/, damages: and now Mr. Hujfey moved to amend the aStra.ix97. 
fofiea by the minutes of Judge Burnett^ who tried the caufe (upon ^' ^' 
the authority of Cro, Car. 338. Elliot v. Skypp, and Bold*% cafe 
in Stf/i.) the judge having taken it down right. It was objefted Salk. 53. 
by Mr. Clive^ who (Iiewed caufe, that this was making a new 
Vol. I, D vcrdift 
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verdidi for the jury ; he alfo cited a cafe, Paf. xi or la Geo. l, 
Ray and Lifiert in debt on three feveral judgments, and damages 
laid in the declaration to lo/. ; the jury gave 30A, and judg- 
ment being entered for that fum, error was brought, and it was 
moved to amend the damages to 10/., but the court refufed it: 
it was afterwards moved to remit ao/., but that alfo refufed ; 
but per tot* ris^r.— As to the cafe at bar, this is not altering the 
verdifb, but reftifying a miftake of the clerk, and we will give 
more credit to the judge who tried the caufe, than to the clerk i 
and ordered the pofiea to be amended. 

Note; Chappie J. cited Fry v. — — , coram Lord Raymond; 
«£tion for words ; evidence given upon one fet that were a£iion* 
able, and by miftake a vcrdi^l being taken on a fet not action- 
able, and great damages, the podea was altered by the judge's 
notes. 



Ymntj verfus Finney. In Chancery, 15 Nov. 1743. 

^•rolert- HP H E . plaintiflTs bill was brought for dower, and to have a 

*"" *? . fatisncd term which was fet up againft her at law removed 

Jm'S^ten^n ®"^ ^^ ^^^ ^^1 > defendant by his anfwer fet up a bond by the 

lieu of dower hufband before marriage, conditioned to pay 400/. to the plain- 

refufed. tifPs ufe in cafc (he furvived him, and fuggefted by his anfwer, 

Q^ Vizard that that bond was agreed to be in lieu of dower; and he 

M?ch^G' ^^o^^g'^^ ^^5 crofs bill upon that fuggeftion, praying an injuii£lioji 

Lawrence *' againft hcr proceeding at law, in dowen N. B. The condition 

and Law- ot the bond did not eiprefs it to be in lieu or fatisfa£i;ion of 

Ur7*W* dower, neither was there any written evidence to that purpofc j 

aerty 1718. ^^^ defendant in the original bill offered to read parol proof of 

the plaintiff^s having often acknowledged that the bond was given 

in lieu of dower. But per Lord Hardwicke, fuch proof cannot 

be read j fo decreed plaintiff her dower. 

Lucan verfus Mertins* In Chancery. • 

Mortgagee r\ECLARED per Lord Hardwicke C. that a mortgagee of 

cZi^com' ^^ ^^^^^ ^°^ ^"^» ^^°» ^^ ^^^^^ ^^vcs, cannot compel the 

pel mort- "mortgagor to fill them up as they fall in, but he may do it him- 
rgor to fiii felf, and add to the mortgage money, and be allowed it when hi^ 
'^Z;: "ortgageispaidoff. 

but may do it himTelf, and add the expence to the mortgage money. 
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Rex verfus Hewlett. B. R* 

MR, PmU moved to difchargc two rules for certiorari s to re- Role Ibr 

move two orders of baftard]^, application not having been ^^^^^ to 

made to the court for the faid rules within fix calendar months, as ^^^^^. 

direAed hjJlaU i^Geo. 2. The motion was granted per tot. cur. ardy dif- 

charged be- 

N^tei One of the orders of baftardy was made before the faid appUed^ 
ftatute, fo it was objc£ted by Mr. Floyd UtaX, it was not within it \ in fis 
bat/fr cur,^ the words had or made in the ftatttte have a retrofpeA, monihi. 



Anonymous. 

T IJKE Rebinfin moved that the defendant in error might haye Tbedeftnd. 
"^ leave to tranfcribe the record, (the plaintifF in error not *"^ '"» ^^^' 
having done it,) in order to mnprof. the writ of error, and to have fcrfSe the"*" 
the benefit of the recognizance entered into by the bail upon the record. 
writ of error \ but per cur. Chappie^ Wright^ and Detmtfon^ abfente 
Lee C, J., it never was done. 



Wynne verfus Wynne, B. R. 

"pRROR brought to reverfe a common recovery with double Poft. 
*^ voucher of lands f/7 rom. 5a/<^, wherein Sir ^tf/^t/Vi Jf7//raiw/ Jberouchee 
Wynne Bart, was demandant, William Thomas tenant, James i'-^^owT 
Apperley and Alathea his wife, firft (and jointly vouched) vouchees, the letumof 
who vouched the common vouchee. By the record it appears the writ ofe 
that the writ of entry fur dijfeifin in le poft was returnable quinden. fSSwid^ 
Paf, 13 Geo. 2. to which the tenant appeared in perfon, and sandum. 
vouched the faid James Apperley and Alathea his wife, whereupon 
a writ of fummons ad warrantizandum is awarded, returnable in 
Crajlifio Afcenftonis Domini^ (whidi was on the i6th of May,) ad 
quern diem ven. tarn prad. le demandant in propria perfonafua quam - 
prad. le ten. per attorn, fuum et prad. J. A. 55* A. ux. ejus per 
Jofiam Hod/on attorn, fuum Jimiliter ven., and enter into warranty, 
and vouch over the common vouchee, who appears and pleads 
quodprdtd. Hugo non di/feifivit prafat. Watkin de le lands prout per 
bre. fa* narr, prad. fuperius Jupponitur tsf de hoc ponit fe fuper pa-^ 
triam; he then imparls and makes default, and thereupon judg- 
ment is given and a common recovery had, and a writ of fcifia 
awarded, and the flicriff returns he has. delivered fcifin, 

Hz The 
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The error afligned is, that Alathea died before the giving judg- 
ment in the faid recovery, and for this the plaintiff in error prays 
the recovery may be reverfed j iffue joined that Alathea did not 
die before the giving the faid judgment, which was tried at the 
fummer affixes at 8alop 1741, and a fpecial verdidl taken, which 
finds the recovery as before dated with the mittimus and tranfcrrpt 
of the dedimus poteftatem to take the warrant of attorney of the 
vouchees, and that Alathea died the loth oi May 1740, (which 
is fix days before the return of the writ of fummons, ) but whether 
(he died before judgment or not, the jurors do not know, and fo 
conclude in the ufual form, leaving that to the judgment of the 
court. 

Skinner the King's ancient Serjeant for the plaintiflF in error. 

It appears by the record that the fummons was returnable the 
i6th of May^ and therefore judgment (as I contend) could not 
be given before that day ; fo the 

id Queftion will be. Whether the death of Alathea^ found 
to be the loth of Mayy will not vitiate and make the 
judgment erroneous ? 

adly, "What tStOi this finding of the jury fliall have, and 
whether the court may not fay that (he did not die before 
judgment, and whether it can be made good by relation 
to the ijl day of the term ? 

I admit, my Lord Cohe fays, that records import abfolute truth; 
die reafon is, that there may be an end of controvcrfies : I admit 
alfo that common recoveries are generally to be favoured, but at 
the fame time muft infift, that the forms of proceedings there- 
upon ought to be ftriaiy kept up and adhered to 5 and although 
the term is to be'confidered but as one day for the furtherance of 
juftice, yet that rule is to be confidered with many reftrifkions. 

I. Whether the death of Alathea found to be on the loth of 

Mayj does not make the judgment erroneous? Suppofe flic had 

not prayed a dedimus poteflatemy and had died before day given, 

there could not have been any further proceedings ; bift that it is 

ctroneous, the cafe of Sir Thomas Gower^ 2 f^ent. 90. is exaftly 

in point ; and it is every day's experience upon motions to enter 

judgment on old warrants of attorney, the court requires an affi- 

1 Lev. 117. davit that the defendant is living 5 the conufor in a fine is not in 

Comber. 57. ^ourt until the return of the writ of covenant. Roe and Evelyn, 

sSalk. 168. 2 Sid, ; 4. ^2. and to proceed upon a fine, the conufor being dead 

riT.V^!' ^^^^^ ^^ ^^'*^^"* *s like building without a foundation; if 

^ '3 " ■ vouchee 
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tfX>«ch<e dies before execution, I own, according to 5A^/ys cafc» iRoiURep. 
Jo. io8» a. writ of feifin may ifTue. It was objefted in the for- 3os- 
mcr argument, that the error affigned was averring agamft the \xJ^% |^o 
record \ but I infift that this is a matter collateral, and being fo, w. 3.C u. 

may be affigned for error. » Stik. 8. 

' ^ p.ji. Mich, 

1734. Da Cofta t. — — , Stat. 17 C 2. cap. 8. made perpetual by 1 Jac.». c. 17. «oH. 7. i^, 
so. Dyer»89. Cro. £1.468. Cro. Jac 11. Yelf. 33. 4 Rep. 71. Hindis cafe. 

^ ^dlj. Whether this judgment, by relation, fliall be faid to be 
given the firft day of Eajler term ? 

It is faid the whole term is only one legal day; but that is a «RoU.Ahr. 
fiAion, and in fiBtone juris femper eft aqziitasy ut res tnagis valeat 399* 55f- 
quam pareaty 4 Rep, Styles 14. The very continuances in the Carth. 178. 
recovery take away all prefumption that the judgment was the 4 Rep. 59. 
firft day of the term, for to fay fo would be to contradi£l the ? ^'^'gg ^ 
record ; and Lit. fays, the law is proved by the pleadings, i Inft. juym,i^u 
1^5. Therefore as v^/a/i>^/7 died the loth of May^ before th^ i Mod. 36. 
return of the writ of fummons, and confequently before judg- ^*^c*»9»- 
menty and as that judgment (1 humbly contend) cannot be made iosl[°* 
good by relation, I pray the recovery Aiay be rcverfed. Bro. Abr. 

ment, 86. and tit. Relation, 35. Plowd. Com. 79* 

Draper Serjeant pro def. in error-—! admit that the death of the 
vouchee is a countermand of the warrant of attorney, but muft 
;idd this queftion, Can it be afligned for error on record ? 

There have been many cafes cited to (he w that the death of the i RoU. Abr. 
vouchee before judgment may be affigned for error ; but none of t^'*^ 
them come up to the cafe at bar. I will (hew how they differ s*c. ^ 
from it. In Bro. Error^ 92. 165. it is laid down, if death be 28 Affif^ 
affigned for error, the defendant muft not plead in nullo ejl erru" P* *7* 
ium^ mes doit refpcmUr feveralment car ceo eft triable per pais* , sij. 2 jg. 
Cafes of death between nifiprius^nd day in bank ; 2 Bulft, 241. i3i« ^^z^ 
a cafe relied on by the other fide; S. C. in i Roll. Rep. 51. ^'""^'^^ ' 
I RolL Abr. cannot govern this cafe becaufe given by ftatute, 3 Mod. 1*49. 
and therefore cannot operate at common law. And i Rail. Fanrcfley, 
Abr. ^6S. and i Ro/l. Rep. 14. Cro. Jac. 356. Cro. El. 202. ^'^^"^ 
all tliefe were upon motions to ftay proceedings, and in oQe 
of them it appears the court could not ftay the proceedings: 
the other cafes are where it has been to ftay the judgment, 
as 1 /.^<7. 187. 1 Sid. I Mod: 36. S. C. 2 Bulft. 262. Si J. 
131, moved but not determined. Sid. 93. i Mod. 5. Cafes 
on warrants of attorney to enter judgment, 1 Feut. 310. 
J Sa/i. 87. Such judgments are good when entered after 
the party, is dead ^ R^y. 1 8. Andrew and SewelL Farref, 2, 
Fuller and Jocelyn ; if dcaih of the party could be affigned 
for erroT*, what occafion to apply to the court ? It is very remark- 
able that in all the books there cannot be found one inftance 
wherever the death of the plaintiff or defendant hath been af7 
figueJ for error, and the judgment thereupon reverfcd for that 

D 3 error : 
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Litt Rep. ctror : where it appears by the record (as in this cafe) that'any 
315* of the parties appeared on fuch a day, the death of fuch party 

llfpt^^' before that day cannot be affigned for error, bccaufe contrary to 
Vo^.iiu the record. In the cafe of Plumtner and Webb (^ al. in debt on 
Dilj 17- a bond, non eJlfaElum was pleaded : Webb^ one of the defcnd- 
\\U 6.4ft. ***^^' ^*^^ before nift prius : error was brought; and it was held 
Dy. 10/ * by this court, that the death of the faid defendant before nifi prius 
iRoiLAbr. ^^g pot affignable for error. Lord Raym. 1414. another cafe 
Cro.Jac.xi. ^^^ ^^*^> '^ appears by the record that Alathea was living, or Ihc 
Cro.ii. 665. could not have appeared by her attorney;* and there can be no 
^ inconvenicncy in making this record good, for the recovery was 

511! aftually palTed at bar before the death of Alathea. 

Cro. Car. 53. Sir T. Joncf, 187. 50 Ed. 3. 7. j€nk. 179. 28 Aflif. 17. RoU. Abr. 78;. 
pi. 15, 16, 17. 19 Affif. p. 8. Hro. Knor, 117. Vide* Daovcri. Crb. El. 739. 1 RolL 
Rep. 301. Dy* aoi* Skin. 39. Raym. 463' 2 Show. 173. 3 Mod. 249. 

If the aflignment of error in this cafe be contrary to the re- 
cord, the finding of the jury is alfo contrary to it, and therefore 
void, according to \\ H. 6, 42 ; for the record fays, that all the 
parties appeared in Cro. Afcenfton. Domini. 

2 Bulft.x6T. The nature of this judgment of departure in contempt of the 
3^aik.2i3. court : it fuppofes that the common vouchee aflccd leave to go 
J Roll. Abr. 0"t of court : upon this imparlance he leaves the reft; of the par- 
583. 1.4. ties in court: the demandant might gp out for a minute and re- 
5n*^*F'^nM** ^^^^^ again into court; and when he came he might a(k, where 
2Sid.94.92. is the vouchee that I may demand againft him ; who being gone 
a Lev. 127. out upon a general imparlance et netny al jour prefix y car la fur 
Comber. 57. y^^ default judgment final ferra done quia rccejfit in cotitemptum cur.^ 

3 Salk. 168. car fur general imparlance le common vouchee ad impris fur luy deflre 
Cro. El. 468. touts foits prifl a defender f on droit ^ fet autrement eft fur imparlance 
Tunc 2, ° f*'''^ ^^ J°^^ certain^ lou petit cape tantum duit aver eftre agardr. 

Telv. 21 1, 

Whether this judgment appears by the vcrdift to be erro- 
neous ? the fummons is awarded to be returnable in Cro. Afc, ; 
then the record goes on and fays, at which day came the de- 
mandant and tenant ; and the vouchees being fummoned, like- 
wife came and vouched over: now if the word before had been 
put inflead of /j/, this had been a good recovery without doubt, 
for the vouchee might not be fummoned, and yet might appear 
well enough by law : the vouchee might be (landing near the 
court and hear what was tranl^ifting there between the demand- 
ant and tenant, and might henr himfelf vouched and a fummons 
awarded, and thereupon mijjht fpeak to an attorney tien in 
court. Sir, do you take care of this caufe for me, and appear ^r tne 
• now. V 

Whether therefore Alathea might not appear before the fuV 
mons ? and if fo, whether (he did or not ? The time of appcan 

anct 
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ancc 18 not triable by the country fet per record coram Its juftkes^ 
2 RolL Abr. 574. p, I. And nothing is more common than to 
file ^rrants of attorney 12 months after the judgment; and the 
time when filed is not ailignable for error: and in Hil. term, Mamjqf 
4 Geo. 2. Manning and Brook in J5. Jf . fo held, it was an aAion "^ Bi^Mk, 
on the cafe; interlocutory judgment was of Eafter ttrm^ fioal '* '** 
judgment of Trinity term, warrants for both parties were re- 
turned as filed of Trinity term ; objected, that the defendant was a Buir. 114. 
out of court upon the interlocutory judgment, and therefore the | ^•'^" **• 
warrants ought to have been of Eafter term ; but held, that by J^2.^t 
the common law warrants of attorney may be filed after judg- 
ment, and fo the judgment was affirmed. The power to make 
attornies out of court is given by ftatute ; and the common law 
was, that attornies (hould be appointed in court adually prefent, 
Tht fat. of Car/ifley 15 Ed. 2. firft gave the ded. pot. to take 
warrants of attorney out of court; but that ftatute is only di- i Le?. 130.. 
reQory, and at the difcretion of the court, Ray^ 70, i. ; and ac- » ^i*'^i 
cording to i Lev» 130. the vouchee might come in before the Fitt.Vottclfl 
fummons and make an attorney ; and in Sid. 213. it is faid, the cr, 197. 
vouchee may come in by himfelf or attorney, thopgh there be no 
proceOs ; and the appearance is not to the writ of fummons, but 
to the fuit. The ded, pot. and warrant of attorney give no power 
to appear on the Morrow of the Afccnfion, but only ad lucrand, 
vel perdend. in placito terra. In a common fuit detendant may 
appear before the return of the capias^ and then the capias is out 
of the cafe, for the appearance is to the fuit, and not to the ca- 
pias t and notwithftanding this the judgment is of the firft day of 
the term. If therefore the vouchees might legally appear before 
the funimons^ and they could not appear atxhe day (in Cro. Aic.\ 
what muft be the import of this warrant of attorney; furely it . _^ 
muft be, that they did appear before, and the plaintiff in ef ror 
cannot aver a^ainft it, 

The judgment in this recovery ftiall have relation to the firft Kd#. 16S. 
day of the term. The general intendment of the law is, that J^JJ^illi^^' 
every judgment has relation to the firft day of the term: the 3Siik.a3o. 
reafon is, becaufe the court cannot determine every fuitor's cafe aio. 
ill one day, and term and vacation aro as one day, and judgment ^•^*'* 
(hall have relation to the firft day, unlefs there be a memorandum Hctiey 7ft. 
entered on the roll to the contrary. If a writ be brought againft Hutt. 95. 
two eiecutors, and abate by the death of one, and plaintiff fucs ]^'^\^ 
out a new original by journeys accountSf all the proceedings relate Co. Uiu 
to the tefte ©f the firft original fo as to bind the affets. In Smith loj- «• b. 
and Raydon, Mich. 12 Geo. i. B. R. the court ordered a fpecial |pi|Ji,v 
memorandum to be made, in order to give the party leave to caft. 
plead a tender. 

As to continuances there are feveral dlftin£iion$: 

r. Between the commencement of the fuit and the conti- 
nuance of it. 

D 4 2. Be- . 
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2' Between the continuance of procefs and of the plea* 

Spelmin 3- Between the continuance of plea from term to term, atid 

9^- from one return to another, this court has no jurirdiflion : . till 

ii4a?7Ai. filing the bill the procefs is only collateral. I know of no in- 
1177. * ftance of the continuance of a plea from one return to another 
?**' i^f ^" '^^ ^^^^ term. In the cafe of Martyn and JVyvboum^ HU. 
•odMdiiM. ^ ^^^' ^- adion on S, S. contraft and demurrer joined in Mich. 
Piiceand 8 Geo. Upon .the ift day of Hilary term, defendant pleaded puis 
*^J^^» darrein continuance^ that the contraft was not rcgiftered, which 
K^t * hy the adl of parliament was to be rcgiftered on or before the ift 
of November : the plea was, that after the laft day oi Mich, term, 
and before the firll of Hil. following, plaintiff entered conti- 
nuances in Mich, term from day to day, fo that this plea was not 
after the lafl continuance : the court being moved to (Irike out 
thefe Continuances, declared them to be contrary to law, and 
parties are not to be harafied from day to day, but continuances 
muft be from term to term. In Paf, 15 Geo, 2. B. R, elegit^ or 
fci, fa. againft tcrtenants, judgment recovered on fuch a day, 
which was in the middle of Eajier term : tertenants craved oyer ,- 
and on demurrer it was held good, and judgment for plaintiff, 
though it was objefted it was not the Time judgment, becaufe in 
itllep.5,6. the middle of the term. If no continuance at all be entered 
Hcydon*! ixom one term to another 5 yet if the parties appear, the plea is 
*' continued, as in Dohfon and Dobfon^ B, R., upon error in dower 

upon a judgment by default, there was entered on the record 
Kclw. 56. b. fummon, fe't*. it did not appear whether there was any conti- 
3 Lev. 191. nuance, fo objedled, that for that caufe it was error. But 
ip!wins! TLTilwctcd per cur, that there needs no fuch entry, for the appear- 
91. 41. 90. ance of the parties at the day was a continuance in law. If the 
%^^^ 6 coJ^tinuance of the day be immaterial, as appears by Kelw. it is, 
what then fays the Jlat, 23 li/iz. No recovery fliaU' be, isfc. ; 
what is this but a miftake of the clerk in writing at inftead of 
before ? 

It is objeflcd that rules of court divide the term : rules are not 
records, only remembrances, not entered on the rolls of the 
court. 

Siinner^s reply — It is agreed common recoveries are favoured; 
that the death of a party is a countermand of the power of at- 
torney; but it is objected fuch countermand cannot be affigned 
for error. My brotlier calls for a cafe : Trcvilcock and Harvey t 
Trin. 5 Geo, 2. B, R, rot. 556. is in point againft him ; here is 
the record in my hand : my brother Beifield acquainted me he was 
for the defendant in error, fo it did not ^^{%fuhfdentio^ for old Mr. 
ruon.'sl! ^^'^^ ^^^ ^" ^^^ ^^^^^^ ^^^* ^i^thea couLi not appear before 
Paf. 3a EHi. ^"^ fummons, i Lecn. 86. ; and the jury have found (he died 
. Par. 12 Jac. loth of Mayy fo (lie could not appear : my brother objefted that 
Utch oTT ^^^^ ^* not law. It was the clear opinion of all the judges, and 

alfo 
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alfo of the prothonotary. But, fays my brother, the appearance 
is not to the fummons but to the fuit. If (he had appeared in 
perfon herfelf, I own that would have determined the authority 
of the attorney, but flic did not. The very entry of continuances 
deftroys the relation to the firft day of term ; and if the party 
could not appear till the return of the fummons^ then the word 
at is right. TVynne and Wynne. Adjournatur. Poft^ 41. 

Anonymous. 

11^ R. Benne moved to difcharge a rule for changing the venue Veaoecan* 
'^^ from London to Kent^ the a£lion being upon a promiflbry ^ ^ 
note J but refufcd ^rr rwr., although he cited feveral cafes in the aaSTon* 
Common Pleas where it had been done, and bid him fearch pre« noceof hin^ 
cedents in this court. 



Rex verfus Watfon & al. 

A N information was granted againft the defendants for pro- Informatioa 
■^ curing one Vine a foldler, who had a fettlement in the parifli •^«oftoter- 
of Brilly to marry a poor woman who was an idiot and charge- JjSw ^7^ 
able to the parilli of Dortonj by ;];iving Vine ten pounds and a fat diertonuit^ 
hog for marrying her, whereby ihe and her child became charge- * P****' ••- 
able to BfilL Per Lee C. J. Wright^ and Dennifon^ abfente S"to^' 
Chappie, Note; Pilfivorth who moved it, faid he remembered a pirilh. 
lite cafe which himfelf moved in Hil, 1735, and there the court 
granted an information. Rex v. Watfon and Perrot^ overfeers of 
the poor of the parifli of Dorton, in com. Buds. 

Graham verfus Benton. B, R, 

JU^DGMENT was recovered againft defendant a bankrupt in Bankrupt 
the Palace Court for a debt owing before the bankruptcy, and 8««jng his 
frfendant not being able to obtain his certificate before the faid X^Judg- 
judgnient, had no opportunity of pleading it; therefore to gain mentfluUbe 
}^^^ and fufpend execution, defendant brought error in the «i*^charged 
^^g's Bench, and judgment was thereon afiirmed ; whereupon **^'"®'*®'*' 
"^ ^^ndered himfelf in cujlod. mar,, and^now having obtained his 
*^^^ificate, moved per Mr. Benne that he might be difcharged 
JJPon the Jlat. 5 Geo, 2. /. 13. which Was read. Caufe fliewn 
J ^^Gyd and Stracey: but per tot. r«r.— Defendant is difcharged 
/ ^^e ft;atute twb ways, either by pleading his certificate if in 
!I^^> or by applying to a judge (after his certificate obtained) 
J^^ j udgment. Though cods have been incurred after the Stat. H. 7. 
, U'^^uptcyi yet thofe and the debt arc confidered only as one a'tocofti. 
err * ^"^* execution could not be prevented but by oringing 
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Wynne ver/us Wynne. B. R. 

T EE C. J. delivered the unanimous opinion of the court, and 
*L^ made three points in tliis cafe : 

Ante. i/tf Whether the death of Alathea^ one of the voyichecs before 

P«^ judgment, be error ? 

Vooehce - 2rf, SuppoCng it be error, yet whether by conftruflion of law 

aies before xK\% judgment (haU not have relation to the firft day of the term, 

the wJu of ^"^ whether the court will not intend the appearance of the 

ihmmons. \0Mc\itt gratis y and have' no regard to the day given on the re- 

the recovery ^^yJ^ ^f ^he fummons ? 



kcuDseous. 



3</, Whether the plaintiff in error be not cftopped to aflign 
the death of the vouchee to be on the loth of May before judg- 
ment, when it appears upon the face of the record that (he ap- 
peared by attorney at the return of the fummons, v/z. i6th of 
May? 

And we arc all clearly of opinion with the plaintiff in error 
in this cafe, that the death of the vouchee before judgment is 
error : and, 2d!% that the judgment cannot be made good by 
relation to the farft day of the term : and, 3///^, that the death 
of the vouchee is a collateral matter, and not contrary to the re- 
cord, and therefore the plaintiff is not eftopped to aflign it fof 
error. 

As to the firft point, vide p. N. B. printed 1718, ^0- 45. let- 
ter 13. 2 Injl. 240. And that the vouchee is confidered as tenant, 
liide Bro, tit. Error ^ 51. 131. B. 491. Co. Lit. 265. Hob. 225. 
It was faid'by defendant's counfcl at the bar, that this was not 
affignablc for error, and for that purpofe were cited i^ Ed* 3- 
36. 38. 2 InJl. 245. But that the death of the vouchee docs 
not abate the writ, vide Jenkins 1 79. Theol. Digeji^ lib. 12. c. 3. 
2 Roll. Abr. 764. p. 2. 20 H. 7. fo. 10. That a remainder- 

man 
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man may, as in this cafe, bring error to reverfe a common re- Plssott 
cowry, Cro. EL 739. Holland and Danfey^ Codbolt 379. "*i- 
21 H. 6. 29. 2 j0;f. 182. 

2i/^y We are all of opinion we mud give judgment according 
to what appears to us upon the face of the record : now it appears 
there was a writ of fummons, and that all that was done by 
Alatbea the vouchee was done by her attorney, and where there 
is a fummons, the conftant ufage and rule, of law is for the 
vouchee to appear by attorney, i Leo. 86. 291. The appear- 
ance therefore by the vouchee, as ftated on the record, is right, 
as it ought to be by law ; it would therefore be very ftrange for 
the court to fuppofe any other appearance when tnis is ftridily 
right according to law, which is upon day given, viz. the return 
of the fummons, at which day we are clear of opinion this judg- 
ment was given by the C. B. upon this record. When a vouchee 
appears in perfon at the return of the writ of entry, then the 
judgment is upon the return-day of the writ of entry : but the 
writ of fummons in the cafe at bar is the firft procefs as to the 
vouchee. As to what has been faid about relation and continu- 
ances, it is all out of the cafe. 

3^^, It has been urged that the death of the vouchee is con- 
'traty to the record, and therefore the plaintiff is eftopped to 
aiBgn it for error ; and for that purpofe has been cited 10 if. 7. 
. 21. Roll. Abr. 86. 11 H. 6. 42. 50 i^d. 3. 7. Cro. Jac. 1 1. 
^^^^* 33» T'^c '^Ic of eftoppels is (to be fure) that a man (hall 
never be received to allege any thing for error that is contrary 
to the record, but we are all clear that in this cafe the death of 
the vouchee is not contrary to, but a matter collateral to the re- 
cord, and properly afligncd and triable per paisy 4 Co. 7. ; for all 
that the record fays is, that the vouchee came by her attorney ; 
it does not fay any thing of her a£lual exiilence at that time, but 

Sims a matter in iflue properly triable by the country. If an in- Shdly'jcafe, 
ant vouchee appear in perfon, infancy muft be tried by infpec- c^'iVt. 
tioQ only, and during his nonage he may have error to reverfe hu. 7W.3,. 
the recovery. Appearance in -perfon and by attorney are very Wjikcrand 
different. Fide 1 Sid. 322. 392. 4 Rep. 71. i Lev, 80. ^^^^kIvih. 
1 &id. 93. Ray. 59. And Chief Jufticc concluded with a fay- 1415. thi»' 
ing of Popbamjfo, 23. that grofs abfurdities ought not to be laft cafe does 
admitted in recoveries j and was going to pronounce judgment J-^^^^Jat*" 
bfrcverfal; but, upon the motion of Sir John Strange, judg- c. j. fayt. 
ment was refpited till application fliould be made to C.B. to aBuif.a^j.- 
try to make the recovery right, by fomc alteration. ^ What ^. ' 
ialtcration ? ' 
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Bradley verfus Wyndham, Sheriff of Hampfhire. 

B.R. 

Afirftficri ACTION for. a falfe return of z fieri facias. Defendant 
facias cxe- £^ pleaded Not guilty, and at the trial the plaintiff proved her 
dul«tly*"a j*i^gn^cnt 2XiA fieri facias i and nulla bona thereupon returned, 
zdficrifacias It was alfo provcd, that one Whitehall was made fpecial bailiff, 
atthefuitof and that the warrant upon ihtfi.fa. was dire£ted to him, Rich^ 
cuted rftcr- ^^^ Harrifon and another; that one Swanton the plaintiff's attor- 
ward« ibaii nejT was prefcnt at the time of executing it, and ordered Whiter 
ITandandbe hall to ufe the defendant Crop in that aftion kindly, and not to 
wd^thcmat- ta^<^ ^^1 of '^^s houfchold goods, for that Crepes landlord, one 
terwaspro- Earl^ would foon be in the country and pay the debt : fo Har- 
pcrJy left 10 ^^^ ^jjg bailiff rode round the farm and grounds, and faid, " / 
^y^' cc jgi^g all this corn and cattle^^ (and took fome account thereof,) 

for the ufe of the plaintiff. Tins fieri facias was tclled the nth 
of May^ and executed the 14th of the fame month, 1742, in the 
manner mentioned. 

• Afterwards on the 20th of May 1742, Earl, Crofs landlord, 
to whom he was alfo indebted upon a judgment, fued out a. 
fieri facias thereupon, and the flieriff's bailiffs not being in pof- 
feffion of Crop's goods, nor having left any body for them, as 
was proved, Earl got his execution executed ; and there was no 
proof that Earl promifed to pay the plaintiff. It was left to the 
jury upon this evidence, whether the execution that firft came 
into Crop's houfe was intended to be; or was really executed; 
and the jury thought it was not, and gave a verdi£t for the 
ftieriff. Mr. Henley now moved to fet afide the verdidi ; but per 
totam curiam^ the Judge [Burnett) very rightly left the matter 
to the jury, and there is not the leaft foundation for a new trial, 
for the jury have determined the firft execution fraudulent. 
1 Salk. 320. Cartb, 419. S. C. 5 Mod, 375. i iJ. Rayr:u 251. 



Barker verfus Dixon. B. R. 

Acuftom CPECIAL adlion upon the cafe, that whereas the plaintiff 1 a 
forgnecom- O fcifed of the reftory impropriate of -^., and has a right of 
ciofc againft common m a certain tield containing 1 10,000 acres, and that the 
.another is defendant- inclofcd part of that field, whereby the plaintiff could 
good. j^Q^ enjoy his common in fo ample and beneficial a manner as he 

before had enjoyed the fame, to, the plaintiff's damage. . 

The 
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The defendant pleaded two pleas, firfl, the general iflue Not where fete- 
guUty, fecondly, a fpecial juftification in bar that he was pof- raipiea«go 
feflcd of certain land in the faid common ficlJ, and that it had **^V®.!**^ 
been a cuftom time out of mind, for all thofe who had any lands in of Sicin w' 
the faid field to inclofe as much thereof adlthiium as they pleafed, found forthe 
and that the defendant, by virtue of his pofTeffion and of the JJ^^^T 
cuftom inclofcd ; the plaintiff replies and traverfes the cuftom geneiaTw- 
to inclofe, and thereupon iffue ia joined. dia. 

This caufe was tried at Hertford fummcr afllzes 1742, before 
Baron Reynolds^ who reported that the defendant upon the Not 
guilty put the plaintiff upon proving his declaration, which he 
did very fatisfaftorily, and then the defendant proved his plea 
in bar as fully, and thereupon the jury found a verdi^ for the 
defendant generally. 

And now it was moved for a new trial; i^, becaufe the 
plaintiff ought to have had a verdifl: upon the iffue of Not 
guilty; and ndly^ that this is a bad cuftom. But it was refolved 
. per totam curiam^ if there arc feveral picas pleaded, each of which 
goes to the whole declaration, and any one of them be proved, 
which abfolutely deftroys the plaintiff's a£tion, a general verdi£t 
for the defendant, as in the prefent cafe, is very right. 

And idfyf per totam curiam^ this is a very good cuftom, and 
is in the nature of (hack, and the freeholders under fuch a cuf- 
tom as this may well inclofe one againft another \ and this is 
exadlly like Sir Miles Coriefs cafe. 7 Rep. 5. 

It was alfo faid by Lee C. J. and Dennifon J., and not denied in aaipns 
by the other two judges, that in an aftion upon the cafe, as this oponthccafe 
is, this cuftom might have been given in evidence upon the gc- !!"?LL^!If«.« 
netal iffue, for it proves the defendant not guilty ot \h& gravamen inevidcace 
laid in the plaintiff's declaration, and a defendant in an a£lion on thcgene^ 
on the cafe may give in evidence any matter that deftroys the ^Jj-hwin 
plaintiff's aftion ; but that in an adlion of trefpafs vi o^ armis dcftVoy the 
the fpecial matter muft be pleaded, and there the defendant muft p'ajntjff'i • • 
confefs and avoid ; but in an aftion upon the cafe it. is other- * '**"" 
wife. Cited pro def. i Ld. Ra^m, Kent v. Wright, 2 Mod, 274. 
Crd.C^r. 432. Pro quer. 2 Mod. 104. 9 Rep. jlldred*s cafe, 
I RolL Abr. 239. 2 Roll. Abr. 682. p. i. New trial refufed, 
and judgment pro def. 
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A note 
drawn by A. 
payable to B. 
or order for 
value re- 
ceived, B. 
pays it away 
to C. aficr- 
wards B« 
takes it up 
and pays C. 
the value, 
afterwards 
B. pays it to 
C« a fecond 
ttme,then B. 
fails, and C. 
brings an ac- 
tion agaioft 
A. the 
Qiawci'i and 
the jury find 
for the de- 
feiidantbe- 
caufe the 
note was 
•nee taken 
up and paid; 
^t the court 



Gomez ferra ver/us Berkley. B. R. 

THIS was an a£iion upon apromiflbry note of 130/. for value 
received, payable by defendant to CoUifon and Lambert^ or 
order, and by them indorfed to the plaintiff; upon non ajfum^t^ 
this caufe came on to be tried at Guildhall^ when the cafe upon 
the evidence appeared to be thus, viz. That this note was drawn 
by Berkley, and paid away to the plaintiff by CoUifon and Co. ; 
that afterwards CoUifon and Co. took it back again, and paid the 
plaintiff his money for it ; that after this, the plaintiff fold goods 
to CoUifon and Co., who a fecond time gave the plaintiff the fame 
note for payment thereof ; and afterwards CoUtfon and Co. fail- 
ing, the plaintiff brought this ad>ion againft the drawer; and the 
jury gave a verdidi for the defendant, becaufe the note ihad been 
once taken up and paid : and now it was moved for a new trial, 
becaufe this is a note for value received, and there was no evidence 
whatever that the plaintiff knew of any tranfa£bion between the 
defendant and CoUifon and Co., or whether this was a lent note 
by the defendant to them ; for it appeared to the plaintiff that 
the defendant was ftill liable to CoUifon and Lambert, when they 
paid the plaintiff this note a fecond time, and the plaintiff ought 
to iland in their place ; and fo it was held, and a new trial wa« 
granted per totam curiam. 
granted a new trial. ~ 



If the drawer 
of a note be 
fued by the 
indorfee, and 
the bail for 
the drawer 
pays the debt 
and cofts, 
t^is abfo- 
lutely dif- 
charges the 
jndorfor, as 
'much as if 
the drawer 
himfelf bad 
paid off the 
note. 



Hull ver/us Pltfield, B^ R. 

i^ASE upon a promiffory note, dated the 13th of Deceinber 
1 737, drawn by Robert Scraijion, whereby he promifes to pay 
Pitfieldy or order, the fum of 200/. fix months after date for 
value received. This note was indOrfed by Pitjield to the plain- 
tiff, who has brought this a Aioh againft him as indorfor. Upon 
the general iffue this caufe came on to be tried at GuildhaU, before 
Lee C. J., when this cafe was made for th^ opinion of the court, 
viz. That fome time before the prefent aftion was commenced, 
HuU the plaintiff brought an aftion againft Scraijlon the drawer 
of the note, who gave fpecial bail ; that HuU recovered intcrlo* 
cutory judgment in^that a£lion againft Scraijlon i that thereupon 
Scott and Ward, who were his bail, paid off the debt and cofts 
to HuU, which amounted to 220/. 15/.; that thereupon the 
plaintiff executed an inftrument between the plaintiff of the one 
part, and Scoit and Ward of the other part, reciting the note, 
and that the plaintiff had .recovered interlocutory judgment 
againft Scraiftcti thereupon, and reciting that they the faid 
Scott and Ward had purchafed the note, and ^aid the faid 200/. 
and cofts, and in confideration thereof the plaintiff affigned 
over to them the note and the interlocutory judgment, with power 
of attorney to make ufe of her (the plaintifi's) name to fue 

tlie 
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the indorfor, and covenants in the common manner, not to do 
any zSt to hinder Scott and WTard the bail from recovering the 
money upon the note. It was alfo dated in the cafe in what 
manner the note was given, which was thus : Scraijlon wanting 
money draws the note payable to Phfield or order, who, upon . 
Serakftotiz applying to him, lent him his name, (as it is called,) 
that is to fay Pitfield indorfcd the note, which being done, ScrMif- 
torn and Pitfield took the note, and applied to one Ruffelij agent 
for the plaintiff, to let Scraijlon have money for this note, who 
thereupon lent Scraijlon 187/. 18/. 

This cafe was twice argued at the bar ; firft, in Eajlcr term 
laft, by Serjeant fjrlin. Recorder of London^ for the plaintiff*, 
and Serjeant Eyre for die defendant, and in this term by Mr. 
Clive for the plaintiff, and Serjeant Agar for the defendant. 

Two queftions were made ; ly?, Whether this note be not 
void by the ftatute of ufury ? and, zdly. If it be not void, whe- 
ther the plaintiff can have this aftion a.']:ainft the indorfor, the 
bail for the drawer in the former adion having aflually paid the 
debt due upon the note and cods to ////// ? 

As to the firfl: queftion, the Court faid there was no occafion 
to give any opinion, but they all declared they were ftrongly in- 
clined to thiiik that the note wns voi I by the ftatute of ufury ; 
and the reafon they gave for btin;; fo inclined was. that it fcemed 
by the ftate of the cafe that PitfJd was privy to tne contraft be- 
tween Rujfell (the plaintiff's agent) and Scraijlon^ and that it 
feemed as if Pitfield and Siirayhn were to be confidered together 
as creating a joint fccurity to the plaintiff; for it appears by a 
ftate of the cafe, that Pitfield^ Scrajlcn^ and RuJ/lii (the plain- 
tiff's agent) were all prcfent at the time of the tranfadion of 
giving the note. 

As to the fecond queftion, the court were unanimous that 
the payment of the money to the plaintiff by the bail, for the 
drawer, was the fame thing as if the drawer himfelf had paid it, 
and that the note was thereby abfolutely difcharged and fatisfied ; 
and that what is laid down by Holt in Hill v. Lewis, 1 Salt, ijj. 
is good law, viz. That by law generally every indorfor is always 
liable as the firft drawer, and cannot be difcharged without an 
adual payment, and is not difcharged by the acceptance of the 
bill (or note) by the indorfcc; but by the cuftom this is rc- 
ftratned, viz. The acceptance is intended to be upon thi^ agree- Thelndorr^ 
mcnt, Jcilicetf that the indorfec will receive it of the firft drawer, ™"^ «'^**"- 
ifhecan, and if he capnot, then that indorfor will anfwer itj cei"eth«*" 
as if the firft drawer be infolvent at the time of the indorfement, money of the 
or upon demand refufcs to pay it, or cannot be found ; and the J^J*^^''^ 
indorfor is not difcharged without aftual payment, until there reJbrt to"the 
ii fomc oegle£t or default in the indorfec^ as if he does not en- indorfor. 

deavour 
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deavour to receive the money in convenient time, and then Ac 
firft drawer becomes infolvent. 

Ad t he court refolved in the cafe at bar, that the indorfor of 
a note is only a y/ar ranter thereof that the drawer will pay it, 
and if he does not thatjhe indorfor will ; and that it is the fame 
thing whether the drawer himfelf paid the money or his friend, 
a Stra, 745. as thp bail did in this cafe ; and Kelloch s.Rohtnfin^ HiL 13 Geo. 2. 
was cited by Lee C. J. and Dennifon, and not denied by the other 
If the in- two judges^ which was an a£tion by the indorfee of a note againft 
dorfee re- the indorfor s and it appearing that the plaintiff after the indorfe- 
of*the moi '^cnt had received of the drawer fome part of the money due 
neyuponat upon the note. Eyre C. J. at Guildhall held, that the indorfee 
note of the haj thereby taken upon himfelf to give the drawer credit for the . 
indorfor is wholc, and had difcharged the indorfor abfolutely; and the 
dircharged. plaintiflF in that cafe was nonfuited. Judgment for the defend- 
ant, and the po/lea ordered to be delivered to him, and to have 
coils of a nonfuit. 



EASTER TERM, 

I J Geo. II. 1744. 



John Leyturn Witham, Efq. PlaintifF in Error, and 
George Lewis, on the Demife of Edward Earl 
of Derby, Defendant in Error. 

GEORGE Lewis brought an ej<f£lm^nt in the King's Bench 
for 500 acres of land, 50 acres of meadow^ 400 acres of 
pafture, 600 acres of wood, and 500 acres of mofs, with the 
appurtenances in Wither/lack in the county of Wcjlmorland^ upon 
a leafe made by Edward Earl of Derby aforcfaid to George Lewis, 
on the 19th day of January^ in the 12th year of his prefent Ma- 
jefty, for feven years from the i8th day. of the fame month of 
January ; upon the iffue of Not guilty, this caufe was tried at 
Appleby^ and the jury found a fpecial vcrdift to the effcflt fol- 
lowing, vi%. 



That 
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That King Henry the 7th being feifcd in fee of the pttmifed 
in qaeftion, on the 26th o£ February in the 4th year of his reigd^ 
reciting, that whereas the faid king on the ayth day of OSoUr in 
the firft year of his reign, had created Thomas then Earl of Derby f 
Uxt Lord Stanley^ for divers his fervices to the faid king done. Earl 
of Derby ^ to be Earl of Derby^ to him and the heirs male of his 
body^ and that he might honourably maintain his (late and dignity 
of Earl of Derhy^ the faid king had given and granted to him and 
his heirs 20 /. per ann, out of the vicontiei rents of the county of 
Nottingham and Derby ; and reciting, that whereas the faid Earl 
of Derby had releafed to the king the faid yearly annuity^ there- 
fore he the faid king, for the more honourable fupport and main- 
tcnance of the ftate and dignity of the faid Earl of Derby, gave 
and granted the manor of Witherjldik^ and the lands in the de- 
claration mentioned, to the faid TIjotnas Earl of Derby and the 
heirs male of his body, who entered and became feifed thereof. 

That Thomas Earl of Derby had iffue George Lord Strange, who * 
died in the life-time of his father, but left iSue Thomas his eldeft 
fon: that Thomas Earl of Derby died fcifed, and that Thomas his 
grandfon, after his death, entered and was feifed thereof. 

That Thomas the grandfon bcin<^ fo feifcd In Trinity term, ann^ 
5 Hen, 8. fuffered a recovery with fjngle voucher, wherein Jofnes 
bifliop of Ely and others, demandants, impleaded the faid Tho^ 
mas Earl of Ucrby^ and demanded the prcmifes in queilion againft 
the faid Earl, whereupon it was adjudged that tlie faid demand- 
a;its ihould recover fcifin of the premifes againft the faid Earl, feV. 
fr^td the exemplification of the record of the faid recovery to 
them produced in evidence ; and then they find that after the faid 
recovery fo as aforefaid profccuted and had, the faid Thomas Earl 
of Derby entered into the faid premifes and was feifed thereof. 

(But N. B. The jury do not find that a writ of feifin was 
awarded or ever ifiued, or that the Judgment in the recovery was 
ever executed.) 

But they next find that Thomas the grandfon being fo feifed 
died, leaving iflue of his body Edward his eldeft fon, who entered 
and became feifed of the premifes as the law requires. 

That Edward had iffue male of his body Henry his eldeft fon, 
that Edward died leifed^ and that Henry entered into and becaoie 
feifed of the premifes as th(; law requives. 

That Henry had iffue male of his body Ferdinando his ddeft 
fon, and iViUiam his fccond fon ; that Hairy died, and FerJifiando 
entered into the premifes and became feifed as the law tequises; 

V0L.L E tfwt 
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that FerdJnando died fcifed in the Hfc-time of his brother William 
without ifiue male of his body, leaving only three daughtera^ 
Ann^ Frances^ and Elizabeth. 

That V^illiam after the death of Ferdinando entered into the 
piemifes and liad ifiue Jamts his only fon. 

And the jurors further find, that after the death of Earl Fer- 
dinartdof feveral controvcrfies and difpates having arifen, as well 
touching the right and title of, in and to the feveral nianors> lands^ 
and hereditaments of the faid Earl, as alfo touching the portions 
and advancements of the faid daughters : for determining the faid 
difputes the fame were referred to the arbitration of feveral noble 
perfons, who made an award, by which the feveral difputes 
amongit them were fettled; which award, at the defire of the 
faid Earl William and the faid three daughters, was afterwards 
eflabliflied end carried into execution by an a£l of parliament 
' made the 4th of King Jnmes the Firft, at the petition of all the 
contending parties ; by which the manor of Wither/lack (of which 
the prcmifes are parcel), amonj^ft other lands, is given and limited 
to the faid Ullliam Earl of Derby for abd during his life, and 
after his deceafe to Jamesy fon and heir apparent of the faid Earl 
William and the heirs male of his body, and then to the fecond 
fon of the faid William aiid the heirs male of his body ; and in 
default of fuch iffue to the third, fourth, fifth, fixth, and fcventh 
fons of the faid William^ and the heirs male of their feveral bodies 
refpeOivcly and fucceffively ; and in default of fuch ifluc to Sir 
Edtvard Stanley for life, and after his death to the firft, fccond,, 
third, fourth, fifth, fixth, and feventh fons rcfpcfliively of the 
faid Sir Edivard in tail male ; and in default of fuch ifluc to Ed- 
ward Stanley of Biiherjlnffiw the county of l.ancajler for his life, 
and after his deceafe to his firll, fecond, third, fourth, fifth, fixth, 
and feventh fons in tail male, in like manner as the lands arc 
limited to Earl William and his fons, but in none of them is the 
limitation carried farther than the feventh fon. 

Then there is a provifo in the ftatutc that faves all rights and 
reverfions in the crown or others, in like manner and plight as 
if the faid (latute had not been made, and alfo faves the rights of 
all other perfons cjfcept fuch as took eftates by the faid ad. 

Then the jurors farther find, that Earl William being fo fcifed 
of the premifes died feifed, whereupon James his fon entered by 
virtue of the cftate limited to him by the faid a£l of pa^liafllcn^ 

That "Barnes died fcifed thereof, and that Charley his eldcft 
fon and heir male entered into the premifes and became feifed 
thereof. 

Thca 
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Then they find that Earl Charles^ by feoffment) bargain and 
fale, in 1653, and fine with pr(x:lamations in Michaelmas term 
1654, and warranty for a valuable confiderationt fold the pre« 
mifes to one John Leybum efq. and bis heirs ; by virtue whereof 
John Leyburu entered and became ftfifed, and he being fo feifed^ 
on the 19th oi January 16791 died feifed of the premifeSj and 
diat the fame defccnded to his fon Thomas Leybum* 

Then they find that John Leybum ^/i&0in, the plaintiff in er« 
tor, derives his tide to the pre mifes from and under the faid 
Thomas Leybum, and that the faid John Leybum Witiam, and 
all thofe whofe eftate he hath in the premifes under the faid 
John Leybum and Thomas Leybum, were in a£lual and peaceable 
poflefBon of the fiiid premifes ever fince the making of the (aid 
feo6Fment, bargain and fale^ and levying the faid fine until the 
17th of January 1738. 

Then they find that the faid Earl Charlet died in 1672, lear« 
ing iflue William'^eorge^Richardf and James, whereby the faid 
William'^Seorge- Richard became and was Earl of Derby: that 
the faid W^iliiam^George^Rtchard died in 1702, without iflue 
male, in the life-time of his brother James, who thereby became 
and was Earl of Derby, and died in 1735 w^^^^ou^ ^^^c male. 



Then they find that Sir Edward Stanley of Enfton died in 163a 
without iflue male. 

Then they find the defcent of the prefent Earl of Derbf from 
Edward Stanley of Bickerjlaffin the zQt mentioned, and tnat the 
prefent Earl oi Derby, the leflbr of George Lewis, is heir male of 
the body of Edward Stanley of Bickerjlaff, and alfo heir male of 
Thomas the firft Earl of Derby, 

Then, before the demife made to George Lewis, they find an 
a£tual entry made into the premifes by the now Earl of Derby^ 
aiyl then make the general conclufion, whether the Earl had a 
right of entry or not, and refer it to the judgment of the court: 
and if they ihould be of opinion that he had a right of entry^ 
then they find for Lnvis the plaintifi^ below ; if not, for the de* 
fendant Leyburn below* 

At the trial of this caufe the exemplification of the recovery 
5 Hen. 8. was given in evidence, and at that time no obje^iion 
was made to it 5 but the only iftmbt then which occafioncd the 
finding this fpecial verdi£l was, whether the entry of the defend* 
ant in error was lawful or not. 

E 1 Which 
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Which depends tipon this queftion, viz. Whether, notwith- 
ftanding the reedvery fuffered 5 Hett. 8. the feofFment and £ne 
of Szfl' Ciar/es in 1653 and 1654 made a difcontinuance or not ? 
for if they did, the entry of the prefent £ar], the defendant in 
error, was taken away. 

But it was infifted on behalf of the Earl, that the feoffinent 
mnd fine in 1653 ^>^ "^^ difcontinue his remainder; for that the 
teverfion being ultimately in the crown, prote^^ed it from fuch 
difcontinuance. 

To which it was anfwcrcd, that it did not ; becaufe a rcvcr- 
fion in the crown to prevent a difcontinuance, mud be a rever- 
fion immediately dependant on the eftate-tail attempted to be 
difcontinuedy which this is not ; becaufe by the recovery of the 
5 Hen, 8. the old eftate-tail was barred, and turned into a fee- 
fimple dcfccndible to Earl Thomas and his heirs general, as long 
as there were heirs male of the faid £ari fubfifting i and the re- 
▼erfion thereby left in the crown became only a mere poffibility 
of reverter after the determination of fuch . qualified fee, and 
confequently not within the protedion of 34 H, 8. which ex- 
tended only to eftates-tail then fubfilling, which this was not; 
for th^tjlat. only fays, that no feigned recovery htreafur to be 
had againft tenant in tail of lands, whereof the reverfion or re- 
mainder at the time of fuch recovery had fliall be in the king, 
fliall bind, faV.,- and as to the eftate-tail created by the fettle- 
ment confirmed by the ftat. 4 Jac. i. that it was only a partial 
eftate-tail created out of the fee-finiplc gained by the recovery 
5 Hen* 8. J and the reverfion being left in the crown by that^af. 
in the fame plight as it was before, it was in no fort made de- 
pendent upon or connected with the eftate-tail then created, but 
left to depend, as it did before, on the fec-fimple gained by the 
recovery 5 Hen. 8. which might ppfTibly fubfiit many genera- 
tions after all the eftates-tail created by that a£t were fpentj and 
that therefore the fine and feofl^'ment of 1653 and 1654 made a 
difcontinuance of the remainder limited to the prefent Earl, as 
they could not, nor did at all affe<a the reverfion of the crown, 
betwixt ^hich and the remainder in tail there was no privity or 
dependence. 

But upon this point, though argued three fevcral times before 
the court of B. R. they gave no opinion ; for upon arguing the 
cafe the counfel for the defendant in error raifed a new ob- 
jedJion; viz. that no writ of feifin, or entry of the rccoverors, 
appeared upon the fpccial verdift, and that as it was notjound^ 
it could not be prcfumedi and therefore the recovery was not 
good, and of confcquence the entry of the Earl of Derh was law- 
ful; 
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fill; and the court of King's Bench being of that opinion^ gvre 
judgment for Lewis the plaintiff upon that point only. 

Upon which judgment the plaintiff Leyburn has brought this 
writ of error; and upon the argument it was in the firft place 
infifted by his counfcl that the lame is erfoneousi and that the 
writ of execution, and the execution thereof, though not ca- 
prefsly found by the jurors, ought to have been pretumad^ for 
thefe rcafor.s : 

1. From the exemplification of the reco^ry as found, its aB«- 
tiquity of above 230 years, its being entred on the rolls, the 
di^^nity and quality of the parties to it, and a fre(h entry of £acl 
Thomas exprefsly found to be made after fuch recorery. 

2. From the impoffibility of any other proof of adlual execu« 
tion ; for it is well known, that amongfl: the rolls of recoveries of 
that and the preceding reigns, the award of the writ of executioQ 
is not entered or indorfed upon one in twenty of them» (as h^i 
been ufually done of late years,) and upon fearch in the proper 
ofHccs, where the writs of execution themfelves ought to be filed^ 
not oue of fuch ancient writs is to be met with. 

3. Bccaufe had any objedlion been made at the time of trial 
to the recovery upon this matter, that no execution appeared to 
be awarded or executed, the Judge of Nifi Prius^ it is appre- 
hended, woulil and ought to have direfted the jury to find the 
execution of it, from the antiquity of the exemplification itlelf» 
and the pofTeflion of the Earls of Derby under it ; and if fo, it 
fcems reafonable that the courts of law fliould draw the ftmc 
legal conclufions, and make the fame reafonable implications from 
fads themfelves, which tbey would direft a jury upon <^eir 
oaths to do. 

4* From the fale itfcif by Earl Charles in 1653, and. the ac- 
quiefcence of his two fons Edil M^iHiam^George' Richard and 
James, fuccellively, for near fourfcorc years together. 

5. Prom the bad confequenccs which may attend this jadg-* 
ment ; for if this dodrine (hould he cdabliflied, that the judges 
are not to prefume execution at this diftance of time, it might 
fliake the titles of great part of the property of this kingdom, 
which probably may depend 00 the validity of ancient recoveries' 
fuffered before the Jat. 34 Hen. 8. ; for if a jury (for any rea- 
fons peculiar to themfelves) (hould think proper to iufift upon 
evidence to fupport fuch ancient recoveries, (which for the rea- 
fons above appears to be impoffible to b^ laid before them,) as no 
attaint or other remedy agamft them would lie in fuch cafe, all 

E 3 property* 
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property, under thefe circumftances, might be fubje£ted to an ar« 
bitrary and, perhaps, corrupt determination of a j ury , without any 
redrefs whatever. 

And 6tilyi From the length of poiTeffion tranfmitted from an- 
ceftor to heir in the Leyburn family, and fo escprcfsly found by 
tbe jury in a feries of quiet, peaceable, and uninterrupted enjojr- 
inent^ for the compafs of near ipo years together. 

But admitting that the court of King's Bench ought not in 
ftridnefs of law to have prefumed the writ of execution as the 
jury have not exprefsly found it ; yet it was in the 2d place in* 
fitted by the counfel for Mr. Witham that this is, at moft, but an 
imperfe£]t verdift, and that therefore no judgment ought to have 
been given thereon, but a venire facias de novo, that is to fay, a 
new trial ought to have been awarded and grauted, which the 
^ourt of King's Bench, upon a motion for that purpofe, refufcdj 
becaufe they were of opinion that a venire facias de novo can only 
be granted upon what appears to the court upon this record ; 
vi«. that unlefs it thereby appears that the verdift is fo imperfe£|; 
that the court cannot give a complete judgment upon it, it 
would be error to grant a ve.fa, de novo, 8 R^p* Lovedafs cafe. 
And they were of opinion that it is not the ver^i<i but the de- 
fendant's title that is imperfeft ; and they could not fay, from 
any thing appearing in the verdiA, that the jury had mifbehaved 
themfelvesy and yet that muft be the iritroduction tp a v€.fa*di 
. iwvot as they faid, 

In anfwer to this it was now faid by the counfel for Mr. 
Wttiamt that ly?, It was the office of the jury to have found the 
faft of execution one way or the other, and not to have fu'omit- 
ted that queftion to the court, becaufe the court cannot legally 
prcfume cither way, and they have mifbehaved in that part of 
their office 5 the record therefore ought to be fent back to them 
to do their dutv \n this particular. 

And arf/p, If complete juftice cannot be done to the parties 
upon this record, it is apprehended a complete judgment cannot 
be given upon it 5 and the whole merits of this cafe depending 
|ipon the qqedion, whether execution was awarded or not ? as 
the jury have nof \vith certainty found either way, but fubmitted 
jt as a quellionto the court; and fuppofing the court cannot in 
ftriflncfs of law prefume there was execution, furely they cannot 
determine there was not, when it is more reafonable to prefume 
Jhe other way, and therefore they prayed the judgment might 
be rcverfcd, and that a ve.fa. df novo might be awarded. 

But notwithftanding thefe reafons and arguments, the judg- 
laent of the King's Bench was affirmed, and a venire facias de 
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novo was rcfufed, according to the unanimous opinion of Lord 
Chancellor Hardwich and all the judges, which was delivered to 

the following cffcd, by Lord Chief Jufticc IFiUgi. 

Lord Chief JufticcJTi//^/ — ^Two queflions are made for the 
opinion of the judges : i/?. Whether fufBclent matter be found A recovery 
by the fpecial vcrdid for the court to fay this recovery as found, ?""A**^* 
without fcifin awarded or executed, is a good and valid recovery, diawilhout 
2J, If not, whether by law sa v€. fa. de mvo ought to be any fci6n 
awarded ? B«*«'» » *"»- 

valid, and no 
barj and a 

The firft queftion naturally produces two others ; \fi^ Whe- ve. fa. de 

ther a judgm<:nt in a recovery not executed, is of any force or "®^^*"** 

validity? idly^ If not, whether this venlift has found fufficicnt TwardH. 

for the court to intend it ? As to the ijl of thefe queftions there 4Str».ii8^. 

can be no doubt ; it is a fettled principle that a judgment in a *' ^* 

recovery not executed has no manner of operation ; Sbiilefs cafe, 

Sir Wm, JofKs lo. Judgment in a recovery not executed will pio«d.4S.b. 

not alter the nature of the eftate : there is no cafe where there 4$ 

the leaft i!»(inuation to the contrary ; this being fo, let us confi- 

dcr the id part of the queftion, whether execution can be pre- 

fumcd ? the vcrdidl finds the recovery only, not a word of any 

writ of feiGn; and there is nothing more fettlfd than that the 

court can intend nothing in a fpecial verdicl but what is found 

by the jury ; Hob 262, (who was as great a man as ever lived) 

exprefsly to this purpofc j and there is this very good reafon for 

it, the rule of law would otheiwife b- inverted, fnr ^d quaftionem 

facii noti rtfpotident judkeSy cd qutijlionem juris non refpondent jura^ 

tiresy I hij}. 155. b.\ therefore we »'.re of opinion there is not 

fufficient matter found upon this verdict to intend this a good 

recovery. Tht next quedion then is, Whether by law a ve.fa, 

de novo o\x^\t to be gfAnted ? This is a much more doubtful 

queftion. I will explain the nature of the vt, fa, de novo^ and 

that will beft (liew the renfon of .our opinion. The counfel at 

the bar endeavoured to confound a ve. fa, de novo and a motion 

for a new trial, but they are very different things ; they agree in-» 

deed in fome things, but differ in many : they agree in 

this, that a ve.fa. de novo muft bw' awarded in both, and that the 

court may or may not grant either of them j but they differ firft 

in this, that a ve.fa. de novo is the ancient proceeding of the 

common law, a new trial is only a new inyentioui the firft is as 

ancient at the law, when attaints were in ufe, but motions for 

new frials were introduced in this manner ; the judgment in 

attaint was very feverc, and the punifhmcnt exccffivc hard, and 

therefore to avoid that fc verity it was thought better to proceed 

in a milder way, and fo motions for new trials were introduced. 

They likewife differ in this rcfpcfl, that new trials arc generally 

granted where a general verdift is found, a ve,fa. de novo upon 

» foecial verdiS. Bu^ the moft material difference between 

E4 them i 
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them is this» that a ve./a. de tw*0 muft be granted upon matter 
appearing upon the record, but a new trial may be granted upon 
things out of it y if the record be never fo right $ if the vcrdift 
appear to be contrary to the evidence given at the trial, or if it 
appear the judge has given wrong diredions, a new trial will be 
granted : but it is otherwife as to a ve.fa, it novo, which can 
only be granted in one or other of thefe two cafes, as ly?, if it 
aippcar upon the face of the verdifl, that the verdi£^ is fo imper- 
ictX that no judgment can be given upon it •, idly^ where it 
appears that the jury ought to have found other faOs diSerentlyi 
and it cannot be granted in any other cafe. The bed way of ex- 
plaining thefe rules, will be by in (lances, and I will mention 
two, upon the head of imperfetk verdifts : the Mayer and Cotpo^ 
ration of Shrew/bury v. Corbett Kinnfton^ about fix years ago. 
"That was a mandamus^ whereupon there were pleadings to iifue, 
a fpecial verdi£t was found, and error brought, and it was infifted 
that neither upon the verdi£k, nor judgment, was there any 
sStnLiii4« damages taken, and therefore that it was fo imperfe£2 that a ir/. 
fa* de novo mud be awarded. The next inftance was Chalie v. 
Ha/well^ in February or March 1 740, which was a profecution 
/or felling wine by retail ; and upon the firft opening it was 
found there mud be a ve.fa. de novo, becaufe of the imperfeAion 
of the vcrdicl, the aQ. of parliament it was founded upon having 
particularly mentioned retail meafure, as quart, gallon, b^c, and, 
the verdidl only found that he fold wine by bottles, without 
taking any notice of the meafures in the datute, which was fo 
imperfe£l, that the court could not give any judgment upon it, 
for nobody could pretend to fay of what meafure the bottles 
were. As to the fecond head, where it appears upon the face of 
the record itfelf, that the jury ought to have found otherwife. I 
, will likewife mention twoindaqces, indeed not of fo high au-r 

thority as the other cafes, but fuch as are undeniable ; the firit is 
in an a£lion of trover *, if the jury find a fpecial verdiA that the 
floods were demanded of the defendant by the plaintiff, and de- 
fendant rcfufcd to deliver them, a ve.fa, de novo ought to jio, 
becaufe the jury have found only tjie evidence of a faft, which 
they ought to have determined, for demand and refufal are only * 
evidence of a converGon, and they ought to have found a conver- 
fioa. The fecond indance upon this head is, the cafe of the 
corporation of Maidftone about the year 1 738 or 1 739, in B,R.\ 
there the jury found the evidence of a fad, which (hewed thcv 
ought to have found the fa£l itfelf. Now try this cafe by thefe 
rules : it was not contended by the counfel in the argument 
of this cafe that the prefent vcrdift is imperfcft, therefore it is 
plain there is fufllicient found for the court to give judgment upbrtt 
The queftion therefore is, Whether the jury ought to have found 
otherwife ? And ift^ it is faid, that it is found that after the re- 
covery Thomas Earl of Derby entered and Was feifed prout lexpofiu^ 
iatf and therefore the jury ought to have found execution; 
2d/y, that the jury have not found the Contrary, that there 
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is no execution ; and 3 J/jf, they rely upon the length of time 
and poifenion. As to the ifii there is no evidence of the exe^^ 
cution, not the lead proof of it, iU non exijlentihui isf non appo^ 
rentibus tadem eft ratio. The cafe oi Awberry and Bridgwater f 
Sir W^. Jones 10. is a much ftronger cafe than this. There it 
was pleaded, that Thomas txiitx^A fecundum recuperation pr^d, &c. 
and held that this was bad j much lefs will this finding do^ 
which is only, that he entered after the recovery fo as aforefaid 
had. Befidcs, it is plain he did not enter by virtue of the writ of 
fcifin, for the recovcror is to have the writ of fcifin ; this was 
before the ftatute of ufes, and he would have had only a truft 
and no legal eftite. As to the fecond objection, there is much 
Icfg weight in that ; for to fay that the jury ought to have found 
exprefsly the contrary, that there was no execution, would be to 
fay they fhould find a negative, which, in my opinion, they can- 
not do in any cafe. To mention Cdfes out of the books upon 
this head, would be rather to confound than explain ; but the 
better authorities agree they cannot, Hoh. 262. The cafe of 
Buncombe v. Wingjidd is exprcfs, that it would be againft fcnfc 
to enforce a jury to find a negative of that^ that is pot prefumed 
except it be found. It is a maxim in divinity, that if a man tells 
any thing ever fo true, if he does not know it to be true at the 
time he tells it, it is a lie ; how then can the jury fay it was not 
executed when there was no evidence of it ? And as they have 
found this recovery, the prefumption is that it was not proved 
there wa§ any feifm. 'ihc 31/ point infifted on, is the lengtti 
of time and pofTeflion : it is hard to fay how this came about, 
that they were permitted to continue fo long in pofleffion; per- 
haps it might be owing to the fame rtafon which has occafioned 
this recovery being found in this manner, the point might not be 
thought of at all. I am very doubtful of this, and give no 
opinion. For thefe reafons we are all of opinion, that this cafe 
does not come within any of the rules for granting ve.fa, de 
novo; but cotifider the circumdances of this cafe, in the tft 
place this judgment is not conclufive, no harm done, the plaintiff 
in error may bring a new eje£lment ; upon this foundation there 
arc many cafes where new trials have been refufed. But it is 
faid, the defendant is poor ) that will have no influence upon the 
judgment of the court in a matter of law ; 2d/y, as far as 
you can, you will look to the final right and juftice of the cafe : 
there is not any pretence of right j plaintiff in error claims under 
a fine of 1653 > ^ difcontinuance does not give a man a right ; 
fo that if there be any hardfliip in the ca(e« it is upon the family 
of Lord Derby, who have been thus long kept out of the poffef- 
Con of this eft ate, which Withan!% anceftor gave only 130/. for. 
This being fo, it is a reafon for refufing a new trial. Salk. 644. 
No new trial againft the equity of the cafe, 646^ 647. New 
trial refufed for omiffion of the party, becaufe an honeft debt, 
if a ctfttn que truft bring an cje£lment againft a wrong-doer, and 
the jury find for him, the court will not fet it aCde becaufe of 
the naal juftice of the cafe. ^ 



58 Easter Term, lyGeo. II. 17^. 



Cayhill ver/i^s Fitzgerald. B. R. 

S.C. Ante np HIS cafe was this term argued again by Serjeant Dr^^r 
^^Stlk*"**' ^^^ ^^^ defendant, and Hutne the king's counfel for the 

aSalk. 787.' plaintiff, when two objeclions were made to the award, by Dra- 
Carth. 41a. fer; \fi^ that it was not of the matter fubmitted; and idly^ 
1 Ld. Ray. ^j^^^^ j^ ^^^ ^^^ mutual between the parties, as in the former 
Yeli. 137. argument, ante 28. And now the court gave judgment for the 
147. Talbot plaintiff, and held the award cood in both thefe points. 

1 W. Ray' ^^^ C. J -^This IS debt on bond ; the condition is, that Geo. 
53V Fitzgerald jun. a6ling as attorney for and on behalf of John 

S'yJ"» 35^- Fitzgerald^ became bound to plaintiff to fubmit to the award of 
3 Ray! 961. certain arbitrators, to be made within fuch a time, touching all 
matters in difference between the plaintiff CriyA/// and John Fitz- 
gerald^ and defendant after oyer pleaded no award. Plaintiff re- 
plied, and fet forth an award publifhed and declared by the arbi- 
trators, which was of and concerning the premifcs in the condi- 
tion of the bond fpecified, and that they thereby awarded that 
Geo. Fitzgerald fhould within ten days fron^ the date of the 
award pay or caufe to be paid to Michael Cayhill (the plaintiff) 
298/. 9/. 9^. and that Cayhill fhould take the fame in full of 
all demands : and further, that each of the parties (hould fign, 
feal, and execute a general releafe from the beginning of the 
world to the date of the bond, and then afligned a breach, and to 
this there is a demurrer and joinder. I own, when thii cafe 
was firft argued, I was inclined to think this award was bad upon 
reading Carthev/% report 412. of Bacon and Dubarry; but upon 
looking into Lord Raymond'*^ report of the fame cafe, and alfo 
a manufcript report thereof, which I have fince fcen, I am now 
clear of opinion that this is a good award, and the cafe at bar is 
not to be differenced from Bacon and Dubarry; and fo it appears 
in the pleadings in that cafe in 2 Sa/i., for if the award there 
had been general, as in this cafe, and not ad ufum eorum alterius 
(which confined the fame to the attorney) it would have been 
good ; for it appears upon the record in this cafe, that the award 
has relation to what was fubmitted \ for^ though not expreisly 
mentioned in the award itfelf, yet it appears on the record that 
it is made of and concerning the premifes in the condition of the 
bond, for it is cxprefsly averred fo to be in the replication : fo 
per tot. cur. judgment for the plaintiff, for this award is within 
" the fubmifTiou, is final and mutual. 

Recovery re- In the cafe of IVynne and Wjnne^ ante^ the court of C. B. 
fofed to Uc was moved for leave to amend ; tne firfl amendment defired, was 
J[^jY' ^^ ^^^^ *^ words, at 'which day Ac vouchee appeared by attor-» 

ucy, 
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oey, to " iefort wbUh dsj, to tinV, on the ^tb oftAzj^ which 
vas refafed, becaufe /rr i^/m. cur. the vouchee catmot appear 
before the return of the writ oifum. ad n»arr.y i Leo, «- ; fo it 
would be amending one Isrror by making another. Second 
amendment prayed, was to alter the Ufti and return of the writ 
of entry, but refufed, becaufe againft law, and there is nothing 
to amend by. As to the chafes cited for the amendment of the 
ttfit in Pigottf they were taken by the court to be by confent, 
becaufe by the rule in the firll of them it appears to be fo, and 
the others about the fame time. Mod of the cafes cited befidesj 
were of amendments in thr returns^ but agreed originals were 
amendable h^Jlat. H. in their tefte^ where it is»the mifprifion of 
the clerk only, and this the cafes cite*) only prove, but not amend* 
able for the ignorance or nefcience of the clerks. Gage's cafe in 
Co.^ which they faid had been denied to be law fevcral times \ and 
Blockmore^s cafe of amendments warrants this diftin£lion : but 
here is neither mifprifion nor ignorance of the clerk, fuppofing 
page's cafe to be law, for here is a proper tefie and return, and 
as intended to be ; and the court thought, from the rcleafe co 
lead the ufes of the recovery, which is the only thing they could 
amend by ; there appeared no intention of the parties that a 
writ of entry fhouln be fued out fooner than it was. Rule for 
amendment difcharged. Faf. i8G^^.2- 

Box ver/us Day and his Wife. B. R. 

^ H I S is an a^lion of debt upon a bond which was executed Conditlcn oi 
* bv the wife of the defendant ^/^my^/a ; the defendant craved *^>o»<*«>^ 
yer ot the condition, which was in thefc words: — Whereas a ©tl^butS 
marriage has for fome time been and now is declared and agreed piaintur, an^ 
upon, and is intended to be had betwet-n the above-named Thomas -^^"JL*^^ 
Ay and Frances Middleton, but the fame, at the requcil of the ji/fo, orre- 
faid Frances, is to be deferred until the death of John Middieton f^^ to 
ner father j and the faid Thomas Box and Frances Middieton have ^J^^ii*** 
piutually engaged themfelves not to intermarry but with each whi^ « 
other ; in conluleration whereof, and for a provifion for the faid ^^^^^ *^^ 
Thomas Bo:f, in cafe the intended marriage fliall not take eflFcfl, J^.^'^*^ 
and that the faid Frances Middltton (h ^uid intermarry with any sheintrrici 
other pcrfon, or die before the intended marriage, or refufe to •ao^her 
piarry the faid Thomas Sox, upon or immediately after the death "^j^f^^** 
of the faid John Middieton, (he the faid Frances Middieton hath alive, th? 
agreed that the faid Thomas Box, his heirs, executors, or admi- bond reemt 
niftrators or afligns, in either of the cafes aforcfaid, fliall have, ^^^ 
take and receive out of the fortune and eftate of the faid Frances the moncf 
Middieton i2oo/. and intereft/ at 5/. per cent, per annnmitom ^y«bie« 
the date hereof. Now the condition of this obligation is fuch» 
that if the above-bounden Frances Middieton, her executors, ad« 
p^aiftratorsi or a(GgnS| do within opf month after her inter- 
marriage 
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marriage with any perfon whatfoet^er, except the faid Tiamax 
Soft, or within one month after the death of the faid Jcin Mid^ 
dleton^ pay to the faid Thomas Box, his executors, adminiftrators, 
or affigns, 1200/. with intcrcft at 5/. percent, from the date 
hereof; or if the heirs, executors, or adminiftrators of the faid 
Frances MiJd/eton do within one month after the death of the 
faid Frances Middleeon pay to the faid Thomas Box^ his executors, 
ts^c. 1 2eo /• with intereft, then this obligation to be void^ or elfe 
to remain in full force : which being read and heard, the defend- 
ants plead that John MiddUton, the father of the defendant 
Frances^ is now living, (to wit, at fuch a place,) and this they are 
ready to verify, ^c. The plaintiff demurs generally to this plea, 
and the defendants join in demurrer. 

This cafe was now argued by Mr. Poole for the plaintiff*, that 
the plea is bad \ and infiflied that the defendants ought to have 
pleaded that none of the contingencies mentioned in the condi- 
tion have happened, for if any of them have happened, viz. if 
Frances Middieton has married any other perfon but the plaintiff^ 
then the bond is forfeited, unlef^ the 1 200 /. and intereft be 
paid; and he cited Sayer r. Giean, i Lev. 54. wherein it is faid, 
the law will fupply the words, ** which fliall firll happen/* and 
relied on this cafe as direflly in the very point. 

* Mr. Henley, in arguing for the defendants, chiefly inCfted that 
it is a rule laid down in 5 Rep. 21. b. 22. a. which has always 
been adhered to, thnt where a condition is in the disjun£llve, tne 
obligor has his option to perform which part of it he pleifes, for 
the condition is made for the benefit of the obligor, and (hall be 
taken beneficially for him, and therefore it is at the election oi 
the defendants to pay the 1200/. and intereft at the death of 
John Middieton, and concluded the pica was well enough. 

Mr. Poole in his reply admitted, that where the condition of a 
bond is to do one aft or another, or at one time or another, in 
that cafe the obligor has his eledion, and may perform one or 
the other, at either of the times, for the faving the penalty of his 
bond 5 and he faid that no anfwer had been given to the rule laid 
down in Sayer v. Glean, that the law will fupply the words, 
" which fiiall firft happen." Bcfides, that the rule laid down 
in 5 Rep. 22. a. is not as Mr. Henley has faid, but the words of that 
book are, ** and the reafon and caufe of the judgment was, that 
*♦ where a condition of a bond confifts of two parts in the dif- 
" junftivc, and both are poifible at the time of the bond made^ 
«' and afterwards one of them becomes impoflible by the a^ cf 
*' God, the obligor is not bound to perform the other part ;" but 
in the cafe at bar, no part of the condition is become impoiEble by 
the a£t of God, but the marriage of France^ with the other de- 
fendant 
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feodaitt is her own a£l» n^erebjr the bond is forfeited ; fo he 
pnjwd judgment for the plaintiff. 

Let C. J.«— I am clear of opinion that the defendant became 
Ivable to pay the laoo/. upon any of the contingencies (men- 
tioned in the condition) happening; but yet am doubtful, upon 
taddng the whole together, whether this di8Jun£live condition has 
not given an option to the defendant, the obligor, as to the time 
of payment ; and it is certain, that generally fpeaking, condi- 
tions are to be conftrued liberally in favour of obligors, there* 
foie am inclined to think that it was the intent of the parties 
that (he (hould have her ele£tion to pay the money either at the 
time of her marriage with any other man, or at the death of her 
£aither ; and the rather, becaufe of intereft to be paid at 5/. 
pir cent. 

CbappU J.-— Jt feems to me that the bond is forfeited and the 
money now payable, (he having married another man, and this 
feems clear from the recital in the condition. 

Dennifin J. — ^The terms of the condition are not very clear 
without taking into confideration the recital therein, whereby it 
appears that the intention of the parties was to marry after the 
death of Jchn Middlfton the father of the defendant Frances. I 
would not now be underftood to give any conclufive or certain 
opinion, but as at prefent advifed. It feems. to me that the in- 
tent of the parties was, that in any of thofe cafes which (hould 
firft happen, then the money (hould be paid ; and this cafe does 
not fall within the rule, which puts it in the obligor's power to 
pay the money at what time he pleafes. If a condition be, that 
if the obligor (hall go to Tork^ or (hall marry A.j he ihall pay 
10/. a month afterward ; it feems to me that if he do either he 
(hall pay the money ; and what is faid by Chief Judice Bridgman 
in the cafe of Sayer v. Gieati, i Lev. 54. weighs very ftrongly 
with me, 

Jf^right J. taeente. The court inclining to give judgment 
ibr the plaintiff, the parties agreed before another argument, ut 
audivi. 

Sale verfus Crorapton, per nomen Compton. B. R. 

'T'HIS was a judgment by nil dicit (upon a warrant of at- Amend- 
* torney) in 1732, the entry whereof upon record was tnif- ^/j^^^ 
taken, it being Compton inftead of Crompton. Now Sir J. Strange iot*4 nuns ' 
upon producing the warrant of attoniey, and (hewing the bill «^ a judg. 
upon the file, were both againft Crampton. and right 5 moved to ™*"' "^^ ^ 

• ■- ', till o' a wirraot of 

liave the record amended thereby. attorDcy not 

ameodable. 
Vide Cro. Car. 574, % Stta. mq^, S. C. 

• Sir 
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marriage with any pcrfon whatfocver, crcr.^/j^ that wliatwaf 

. Bwy or within one month after the dea*'' ^^^ a new judgment 

dleton, pay to the faid Thomas Box, hr . ■;^^^ f^ that here the 

or affigns, 1200/. with intcrtft ^ v^^j „© ways erroneous, 

hereof; or if the heirs, execute .,>^/s judgment to Gromptm 

Frances Middliton do withi* ,y^cc to purchafets. Sir !)««- 

faid Frances Middleeon r' / ..^tWgmcnt has purchafed lands 

toV. 1 2eo /. with intr ^ ^^^^^^ tc^n read to the court on his 

to remain in full ic , ; />;>;'^/or ever heard of this judgment, 

ants plead that '.; ^:pK^^^ He 

Frances, is nov , }. ^ .//^^^ ^^^ j^ ^1,^ power of the court to grant 

ready to vcn^ " : y ;^/i^''^5/7lance of time, and that every amcnd- 

and the d" J^.'^^'-p^^t^et^UY- ought to be made in the fame 

^ V'CS^^^^^ ^ut fuppofing the court would do 

n J^'^''^v^'*^S<?y*^^"^^ "^' "^^ amend the doggct book, 

I* y^^'P^'^'"^; ^- 3- • and *en it would be a judgment 

• /> ^L '^^^' '^t^bich would not afFecb a purchafcr. 

(i*fang^ '" reply —That here was a warrant of attorney 

ci(f^'[ '^ji bill to amend by at common law, and that thcre- 

pdt^^ffao need to pray in aid the ftatutes 14 Ed. 3., 8 H.t*'^ 

fofc^ A,f which give power to the judges to amend the re- 

p/f'f' L time .while the fame remains before them j befides, 

^^'Ath^^ 100/. was depofited in the hands of one Keeling^ 

bf yl^fiffrs^s fteward, (as appeared by affidavit,) to be applied to 

S^^ ffth'is judgment, fo that Sir Danvers could not be injured 

f^^^g^itig the amendnujiit, 

2\it the rule to (hew caufe was difcharged by the whole 

r^joft. Lee C. J. WiA'^Crompton might have other eftates, 

^nd ioT any thing that appears to us there may be other pur- 

^jjafcrs befides Sir Danvers OJhorne^ who m^iy be affefted if we 

f]iould make the alteration prayed. Chappie J. faid— That it 

vi/ould be going further than ever was gone before ; that as to 

the bill upon the file it was no bill in this caufe ; that this was a 

perfect judgment, no ways defc£live ; and that to alter the name 

to Crompton would be making a new judgment. Wright and 

Vennifon Jufticcs were of the fame opinion. 



Power verfus Shaw, B. R. 

p^ibftian I IBEL in the fplritual court of Briftol for calling a woman 

lodiefpi- L^ ji^^ff^pgf , and the libel fets forth, that the word Jlrumpet 

rfflri^for «weant that the party libelling was a proftitute, and had been 

ouiogawo- guilty of fornication : and now upon a motion by Mr. Poole for 

""ta"^*'' * prohibition, the fuggeftion was, that there is a cuftom in the 

^^of^Btif. city oi Brijlol to punilh whores by imprifoning, carting, and 

ti9U whipping } 
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Mpping \ and that the calling a woman a whore is a£lionabIe 

* by the cuftom of the place ; and that if the words were 

T, they were fpokcn in the city oi Brijhl : and Mr. PooU 

at if the meaning of the ^oxAJlrumpet was uncertain in 

*ng, yet the libel had reduced it to a certain fignification, 

there tantamount to whore ; and cited Hotchkis v. 

.. 9 Geo. I* Cafes in Laiv and Equity 114. 2 Ro. 

jS* ^^^* Bennet V, King^ Mic. '] Anna: Hart w. Holmes ^ 

.. 8 Geo. 2. N. B. Houblon v. Milncr^ Lutw. 1039, or 

A 0429 denied to be law by Lord Hardwicie in the cafe of Hart 

and Holmes. Rule fo fhew caufe. 

V/ilkes verfus Broadbent In Error. B. R. 

A CTION of trefpafs in the Common Pleas by Broadbent ver- iStn-ttz^. 

^* fus Wilkes^ for breaking and entering the plaintiff's clofe S* ^* . 

at A.^ treading down the grafs, fubverting the plaintiff's foil, and void'aibeiDf 

for laying wood, flate, and other rubbifh on the land, t2J*r. per unreafon- 

quod the plaintiff loft the ufe of his land. *^j«» »^J*^ 

vouriog to© 

The defendant as to nil the trefpafs in the declaration, except much of tr- 
the breaking and entering the clofe, treading down the gral^, **""7P^ 
fubverting the foil, and laying wood, flate, and coals, l^c. pleads i^'g tom^ike 
Not guilty J and as to the reft of the trefpafs, (not covered by of a manor 
the Not guilty,) juftifies that the plaintiff ought not to have his ^s"o*„*" 
a£tion againil him ; becaufe he fays, that the faid clofe wherein caufc. 
the faid trefpafs is fuppofed to be done, lies in the manor of 
Halton in the parifh of Temple Newjljam in the county of Torkj 
and for time out of mind has been, and is demifable by copy of 
court-roll, and that Lord Irwin is feifcd of the faid manor 
whereof the faid clofe is parcel, and that from time out of mind 
there have been divers parcels of land in the faid manor, which 
at the time of the fuppofed trefpafs were freehold, under which 
freehold lands there were coals ; then fets forth the cuftom, that 
the lord of the manor for the time'being, and his tenants of the 
collieries for time out of mind, have ufed to fink pits within the 
freehold Unds for working the fame to get coals, and for all the 
time aforefaid have ufed to throw, place, l^c. with fhovels, fpades, 
^c. earth, ftones, coals, i^c. coming out of the faid collieries, 
together in heaps upon the land there near to fuch pits, fuch 
land being cuftomary tenement and parcel of the manor, there to 
remain and continue, and to place, lay, and continue wood there 
for the neceflary ufe and making of the faid pits, and to take 
and carry away from thence with waggons, carts, isfc. part of 
the coals laid there, and to burn and make into cinders other 
part of the coals laid there during and at the will and pleafure 
of the faid lord or his tenants ; then the plea fets forth the Lord 
Jrxoin*^ ti|le| and the tenant's title, who juftifies under him. 

The 
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Sir Thomas B^oiU againft the amendment, faid, that whatval 
prayed, was rather that the court would make a new judgment 
againfl another perfon than an amendment, for that here tk 
record was of a perfect judgment, and no ways erroneous, 
againft Crompton ; and that to alter this judgment to Grmptm 
would be of the utmoft ill confequence to purchafets. SitDan-^ 
vers OJborne fince the entry of this judgment has purchafed lands 
of Crompton^ and an affidavit has been read to the court or his 
behalf, that he did not know of or ever heard of this judgment, 
and that he has paid the full purchafe- money for the land. He 
further infilled, that it was not in the power of the court to grant 
what was prayed at this diftance of time, and that every amend- 
ment of a judgment generally ought to be made in the fame 
term in which it is given \ but fuppofing the court would do 
it, yet he infilled they could not now amend the dogget book, 
fince the flat. 4 (5* 5 ^> 3- ; and then it would be a judgment 
not doggettcd, which would not afFe£l a purchafer. 

Sir *^ohn Strange in reply— That here was a warrant of attorney 
and the original bill to amend by at common law, and that there- 
fore he had no need to pray in aid the (latutes 14 Ed, 3., 8 //.6.| 
9 H, 5. r. 4., which give power to the judges to amend the re- 
cord at any time .while the fame remains before them 5 befides, 
he faid that 100/. was depofued in the hands of one Kcclitig^ 
Sir Dartvers's (leward, (as appeared by aflTidavit,) to be applied to 
pay off this judgment, fo that Sir Danvers could not be injured 
by making the amendment. 

But the rule to fhew caufe was difcharged by the whole 
Court. Lee C. J. hid-^Crompton might have other eilates, 
and for any thing that appears to us there may be other pur- 
chafers befides Sir Danvers OJborne j who may be afledled if we 
ihould make the alteration prayed. Chappie J. faid— That it 
would be going further than ever was gone before ; that as to 
the bill upon the file it was no bill in this caufe ; that this was a 
perfect judgment, no ways defe£live ; and that to alter the name 
to Crompton would be making a new judgment. Wright and 
Vennifon Jufticcs were of the fame opinion. 



Power verfus Shaw. B. R. 

P»olitlMuaii T IBEL in the fpiritual court of' Briftol for calling a woman 

totbefpi- L^ ji^^^p^. and the libel fets forth, that the vrord /rumpet 

olTBriftoiiibr i^eant that the party libelling was a proftitute, and had boen 

caiiiaga wo- guilty of fornication : and now upon a motion by Mn Pook for 



"*"i*'^kfl*'' * prohibition, the fuggeftion was, that there is a cuftom in the 
€\tfo{hn£* ci^^ oi Briftol to pun3h whores by imprifoning, carting, and 
uiu wbippiflg } 
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whipping ; and that the calling a woman a whore is a£lionable 
ibtre by the cuftom of the place ; and that if the words were 
fpoken, they were fpokcn in the city oi Brijiol : and Mr. Poole 
faid, that if the meaning of the ^Koxdjtrumpet was uncertain in 
its meaning, yet the libel had reduced it to a certain (ignification, 
and it was there tantamount to whore ; and cited Hotchkis v. 
Corbet ^ HiL 9 Geo* i. Cafes in Law and Equity 114. 2 Ro. 
Abr, 295, 2g6. Bennet v. King^ Mic. '] Anna Harts. Holmes^ 
Mic, 8 Geo. 2. N. B. Houblon v. Milncr^ Lutw. 1039, or 
X0429 denied to be law by Lord Hardwicke in the cafe of Hart 
and Holmes. Rule fo (hew caufe. 



Wilkes verfus Broadbent In Erron B. R. 

A CTION of trefpafs in the Common Pleas by Broadbent ver- 2Stn.ii»4. 

^^ fus Wilkesy for breaking and entering the plaintiff's clofe S- ^• 

at A.y treading down the grafs, fubverting the plaintiff's foil, and void^aibSnf 

for laying wood, flate, and other rubbifh on the land, t2J*r. per unreafon- 

quod the plaintiff loft the ufe of his land. *^.'«» ""f?- 

' '^ UiD, and (k- 

vouriog Co9 

The defendant as to nil the trefpafs in the declaration, except much of ir- 
thc breaking and entering the clofe, treading down the grafs, **""'J^°T" 
fubverting the foil, and laying wood, flate, and coals, ^c, pleads i^g to make 
Not guilty } and as to the reft of the trefpafs, (not covered by of a manor 
the Not guilty,) juftifies that the plaintifF ought not to have his ^g^^wa*" 
aiE^ion againft him ; becaufe he fays, that the faid clofe wherein caufc- 
the faid trefpafs is fuppofed to be done, lies in the manor of 
Halton in the parifh of Temple NewJIjam in the county of Tork^ 
and for time out of mind has been, and is demifabie by copy of 
court-roll, and that Lord Irwin is feifed of the faid manor 
whereof the faid clofe is parcel, and that from time out of mind 
there have been divers parcels of land in the faid manor, which 
at the time of the fuppofed trefpafs were freehold, under which 
freehold lands there were coals 5 then fets forth the cuftom, that 
the lord of the manor for the time'being, and his tenants of the 
collieries for time out of mind, have ufcd to fink pits within the 
freehold l^nds for working the fame to get coals, and for all the 
time aforefaid have ufed to throw, place, l^c. with fhovels, fpades, 
^c. earth, ftones, coals, Isfc. coming out of the faid collieries, 
together in heaps upon the land there near to fuch pits, fuch 
land being cuftomary tenement and parcel of the manor, there to 
remain and continue, and to place, lay, and continue wood there 
for the neceflary ufe and making of the faid pits, and to take 
and carry away from thence with waggons, carts, isfc. part of 
the coals laid there, and to burn and make into cinders other 
part of the coals laid there durinz and at the will and pleafure 
of the faid lord or his tenants ; then the plea fets forth the Lord 
Jrwi/r's title^ and the tenant's title^ who juftifies under him. 

The 



6a Easter TeUm, 17 Geo. 11. 1744. 

Sir Thomas Bootle againft the amendmenti faid, that what vn§ 
prayed, was rather that the court would make a new judgment 
againft another perfon than an amendment, for that here the 
record was of a perfect judgment, and no ways erroneous^ 
againft Crompton; and that to alter this judgment to Grompton 
would be of the utmoft ill confequence to purchafefs. Sir Dan^ 
vers 0/hrnt Cince the entry of this judgment has purchafed lands 
of Crompton^ and an affidavit has been read to the court on his 
behalf, that he did not know of or tvcr heard of this judgment, 
and that he has paid the full purchafe- money for the land. He 
further inGiled, that it was not in the power of the court to grant 
what was' prayed at this diftance of time, and that every amend- 
ment of a judgment generally ought to be made in the fame 
term in which it is given ; but fuppofing the court would do 
it, yet he infifted they could not now amend the dogget book, 
fince the flat. 4 to* 5 ^. 3. : ;ind then it would be a judgment 
not doggetttd, which would not affect a purchafer. 

Sir yohfi Strange in reply — That here was a warrant of attorney 
and the original bill to amend by at common law, and that there- 
fore he had no need to pray in aid the ftatutes 14 Ed. 3., 8 //. 6.» 
9 H, 5. c. 4., which give power to the judges to amend the re- 
cord at any time .while the fame remains before them j befides^ 
he faid that 100/. was depofited in the hands of one Keeling^ 
Sir Danver/s fleward, (as appeared by affidavit,) to be applied to 
pay off this judgment, fo that Sir Danvers could not be injured 
by making the amendnu:nt. 

But the rule to. fhew caufe was difcharged by the whole 
Court. Lee C. J. i^iA-^Crompton might have other eftates, 
and for any thing that appears to us there may be other pur- 
chafers befidcs Sir Danvers OJhorne^ who m;iy be afledted if wc 
ihould make the alteration prayed. Chappie J. faid— Tliat it 
would be going further than ever was gone before \ that as to 
the bill upon the file it was no bill in this caufe ; that this was a 
perfect judgment, no ways defective \ and that to alter the name 
to Crompton would be making a new judgment. Wrtght and 
Vennifon Jufticcs were of the fame opinion. 



Power verfus Shaw. B. R. 

ProliibtOon f IBEL in the fpiritual court of Briflol for calling a woman 
totbefpi. L^ ^^^ffipgf. and the libel fets forth, that the yfOxA Jlrumpet 
oTfiri^Tifor ineant that the party libelling was a proftitute, and had been 
caiiioga wo- guilty of fornication : and now upon a motion by Mr. Poole for 
""i*"^"' * prohibition, the fuggeftion was, that there is a cuftom in the 
cl^olBrir« city oiBnJlol to punSh whores by iroprifoningi carting, and 
toi« whipping } 
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whipping ; and that the calling a woman a whore is aAionable 
there by the cuftom of the place ; and that if the words were 
fpoken, they were fpoken in the city oi Brtjtol : and Mr. Poole 
faid, that if the meaning of the word Jlrumpet was uncertain in 
its meaning, yet the libel had reduced it to a certain fignification, 
and it was there tantamount to whore ; and cited Hotchkis v* 
Corbet f Hil. 9 Geo* i* Cafes in Law and Equity 114. 2 Ro. 
Abr. 295, 2g6. Bennet v, King^ Alic, '] Anna. Hartw. Holmes^ 
Mic» 8 Geo. 2. N. B. Houblon v. Milncr^ Lutw. 1039, or 
I042y denied to be law by Lord Hardwicie in the cafe of Hart 
and Holmes. Rule fo fhew caufe. 



Wilkes veffus Broadbent In Erron B. R. 

A CTION of trefpafs in the Common Pleas by Broadbent ver- 2 Sen. 1124. 

^^ fus Wilkes^ for breaking and entering the plaintiff's clofe S- ^' . 

at-^., treading down the grafs, fubverting the plaintiff's foil, and void^aibein« 

for laying wood, (late, and other rubbifh on the land, ^c. per unreafon- 

quod the plaintiff loft the ufe of his land. *^.'«» ""f^" 

* ^ uin, and (k- 

vouriag Co9 

The defendant as to nil the trefpafs in the declaration, except much of ir- 
the breaking and entering the clofe, treading down the grafs, ^^'^"'JJ!^^ 
fubverting the foil, and laying wood, flate, and coals, ^c. pleads j^g to make 
Not guilty 5 and as to the reft of the trefpafs, (not covered by of a minor 
the Not guilty,) juftifies that the plaintiff ought not to have his ^"f*Q*" 
a£^ion againft him ; becaufe he fays, that the faid clofe wherein caufe. 
the faid trefpafs is fuppofed to be done, lies in the manor of 
Halton in the parifh of Temple Newjham in the county of Tork^ 
and for time out of mind has been, and is demifable by copy of 
court-roll, and that Lord Irwin is feifcd of the faid manor 
whereof the faid clofe is parcel, and that from time out of mind 
there have been divers parcels of land in the faid manor, which 
at the time of the fuppofed trefpafs were freehold, under which 
freehold lands there were coals \ then fets forth the cuftom, that 
the lord of the manor for the tin^being, and his tenants of the 
collieries for time out of mind, have ufcd to fink pits within the 
freehold l^nds for working the fame to get coals, and for all the 
time aforefaid have ufed to throw, place, l^c. with (hovels, fpades, 
\gtc. earth, ftones, coals, ^c. coming out of the faid collieries, 
together in heaps upon the land there near to fuch pits, fuch 
land being cuftomary tenement and parcel of the manor, there to 
remain and continue, and to place, lay, and contliuie wood there 
for the neceffary ufe and making of the faid pits, and to take 
and carry away from thence with waggons, carts, isfc, part of 
the coals laid there, and to burn and make into cinders other 
part of the coals laid there during and at the will and pleafure 
of the faid lord or his tenants ; then the plea fets forth the Lord 
Jrwn*^ ^e, and the tenant's title, who juftifies under him. 

The 
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Sir Thomas B6otU againfl: the amendmenti faid, that whatwatf 
prayed, was rather that the court would make a new judgment 
againfl another perfon than an amendment, for that here the 
record was of a perfect judgment, and no ways erroneous, 
againft Crompton ; and that to alter this judgment to Gromftm 
would be of the utmofl ill confequence to purchafefs. Sir Dari'^ 
vers OJborne fince the entry of this judgment has purchafed lands 
of Crompton^ and an affidavit has been read to the court on his 
behalf, that he did not know of or ever heard of this judgmenti 
and that he has paid the full purchafe- money for the land. He 
further infilled, that it was not in the power of the court to grant 
what was' prayed at this diflance of time, and that every amend- 
ment of a judgment generally ought to be made in the fame 
term in which it is given 5 but fuppofing the court would do 
it, yet he infilled they could not now amend the dogget bookj 
fince the flat. 4 ^ 5 ^. 3. : and then it would be a judgment 
not doggetted, which would not affecl a purchafer. 

Sir ^ohn Strange in reply — That here was a warrant of attorney 
and the original bill to amend by at common law, and that there- 
fore he had no need to pray in aid the flatutes 14 Ed> 3., 8 H» 6.| 
9 H, 5. c. 4., which give power to the judges to amend the re- 
cord at any time .while the fame remains before them j befidcs, 
he faid that 100/. was depofited in the hands of one Keeling^ 
Sir Dar/vers's fleward, (as appeared by affidavit,) to be applied to 
pay o£r this judgment, fo that Sir Danvers could not be injured 
by making the amendnvent. 

But the rule to fhew caufe was difcharged by the whole 
Court. Lee C. J. WiA^^Crompton might have other eflateSf 
and for any thing that appears to us there may be other pur- 
chafers befides Sir Danvers OJborne^ who may be aflefled if we 
ihould make the alteration prayed. Chappie J. faid— That it 
would be going further than ever was gone before ; that as to 
the bill upon the file it was no bill in this caufe ; that this was a 
perfecl judgment, no ways defc£live ; and that to alter the name 
to Crompton would be making a new judgment. Wright and 
Vennifon Juflices were of the fame opinion. 



Power verfus Shaw. B. R. 

Prohibiuon I IBEL in the fpiritual court of Briflol for calling a woman 
totbefpi- L^ ji^^ff^pgf , and the libel fets forth, that the word Jrumpft 
of^riAoii jfor "icant that the party libelling was a proditute, and had been 
caiiiogawo- guilty of fornication : and now upon a motion by Mr. Poole for 
nuk*Jtnm' 2, prohibition, the fuggeftion was, that there is a cuflom in the 
{\tfVuaS' ci^7 0^ Srsjiol to punUh whores by imprifoning, carting, and 
lok whipping i 
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whipping ; and thac the calling a woman a whore is a£lionable 
ihtre by the cuftom of the place ; and that if the words were 
fpoken, they were fpoken in the city oi Brijtol : and Mr. Poole 
faid, that if the meaning of the ^oxAJlrumpet was uncertain in 
its meaning, yet the libel had reduced it to a certain fignification, 
and it was there tantamount to whore ; and cited Hotchkis v* 
Corbet y HiL 9 Geo* l* Cafes in Law and Equity 114. 2 Ro. 
Abr, 295, 296. Bennet v, King^ Mic, 7 Anna Hart v. Holmes^ 
Mic. 8 Geo. 2- N. B. Houblon v. Milncr, Lutw. 1039, or 
10429 denied to be law by Lord Hardwicke in the cafe of Hart 
and Holmes. Rule fo fhew caufe. 

Wilkes verfus Broadbent In Error. B, R. 

A CTION of trefpafs in the Common Pleas by Broadbent ver- %%irt,it%^ 

*^ fus Wilkesy for breaking and entering the plaintiff's clofe ^* ^* . 

at^., treading down the grafs, fubverting the plaintiff's foil, and void^nbeinf 

for laying wood, flate, and other rubbifh on the land, ^c. per unreafon- 

quod the plaintiff loft the ufe of his land. *^J«» «^- 

* ^ utn, and u- 

vourlag Co9 

The defendant as to nil the trefpafs in the declaration, except much of tr- 
the breaking and entering the clofe, treading down the grafs, **""'J^°2" 
fubverting the foil, and laying wood, flate, and coals, tifc. pleads fng^awkc 
Not guilty 5 and as to the reft of the trefpafs, (not covered by ofamtnor 
the Not guilty,) juftifies that the plaintifF ought not to have his j/s"o*„** 
z€t\oi\ againft him ; becaufe he fays, that the faid clofe wherein ^aufe. 
the faid trefpafs is fuppofed to be done, lies in the manor of 
Halton in the parifh of Temple NewJIjam in the county of Tork^ 
and for time out of mind has been, and is demifable by copy of 
court-roll, and that Lord Irwin is feifcd of the faid manor 
whereof the faid clofe is parcel, and that from time out of mind 
there have been divers parcels of land in the faid manor, which 
at the time of the fuppofed trefpafs were freehold, under which 
freehold lands there were coals \ then fets forth the cuftom, that 
the lord of the manor for the tinve'being, and his tenants of the 
collieries for time out of mind, have ufcd to fink pits within the 
freehold lands for working the fame to get coals, and for all the 
time aforefaid have ufed to throw, place, l^c. with fhovels, fpades, 
\gtc. earth, ft ones, coals, ^c. coming out of the faid collieries, 
together in heaps upon the land there near to fuch pits, fuch 
land being cuftomary tenement and parcel of the manor, there to 
remain and continue, and to place, lay, and continue wood there 
for the neceiTary ufe and making of the faid pits, and to take 
and carry away from thence with waggons, carts, isfc, part of 
the coals laid there, and to burn and make into cinders other 
part of the coals laid there durinz and at the will and pleafure 
of the (aid lord or his tenants ; then the plea fets forth the Lord 
Jrvjin*% title, and the tenant's title* who juftifies under him. 

The 



6a Eastejl TeUm^ 17 Geo. It 1744. 

Sir Thomas Sdoile againft the a mend men t, faid, that what vn§ 
prayed, was rather that the court would make a new judgment 
againfl another perfon than an amendment, for that here the 
record was of a perfe£t judgment, and no wayii erroneous^ 
againft Crompton ; and that to alter this judgment to Grompton 
would be of the utmoft ill confequence to purchafets. Sir JDan^ 
vers OJborne fince the entry of this judgment has purchafed lands 
of Crompton^ and an affidavit has been read to the court on hia 
behalf, thiit he did not know of or ever heard of this judgment^ 
and that he has paid the full purchafe- money for the land. He 
further infilled, that it was not in the power of the court to grant 
what was' prayed at this diftance of time, and that every amend- 
ment of a judgment generally ought to be made in the fame 
term in which it is given ; but fuppofing the court would do 
it, yet he infifted they could not now amend the dogget bookj 
fince the flat. 4 ^ 5 ^. 3. ; and then it would be a judgment 
not doggetted, which would not afFecb a purchafer. 

Sir ^ohn Strange in reply — That here was a warrant of attorney 
and the original bill to amend by at common law, and that there- 
fore he had no need to pray in aid the (latutes 14 Ed* 3., 8 //. 6.| 
9 H, 5. c, 4., which give power to the judges to amend the re- 
cord at any time while the fanie remains before them 5 beCdeSf 
he faid that 100/. was depofited in the hands of one Keeling^ 
Sir Daf/ver/s fteward, (as appeared by affidavit,) to be applied to 
pay off this judgment, fo that Sir Danvers could not be injured 
by making the amendnient. 

But the rule to fliew caufe was difcharged by the whole 
Court. Lee C. J- (M-^Crompfon might have other eftatesi 
and for any thing that appears to us there may be other pur- 
chafers befides Sir Danvers OJborne^ who may be afiefled if we 
ihould make the alteration prayed. Chappie J, faid— That it 
would be going further than ever was gone before j that as to 
the bill upon the file it was no bill in this caufe ; that this was a 
perfect judgment, no ways defe£live \ and that to alter the name 
to Crompton would be making a new judgment. Wright and 
Vennifon Jufticcs were of the fame opinion. 



Power verfus Shaw. B. R. 

JProhibitKm f IBEL in the fpiritual court of Briftol for calling a woman 
tothefpi- L^ ji^^f^p^. and the libel fets forth, that the yfOxA Jirumpet 
olTBri^ltjfor meant that the party libelling was a proftitutei and had beea 
caiHogawo- guilty of fornication : and now upon a motion by Mr. PoJe for 
Sr°to"^"' * Prohibition, the fuggeftion was, that there is a cuftom in the 
city of Bfi(- ci^ of Briftol to punKh whores by imprifoningi carting, and 
tok whipping } 
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whipping ; and thac the calling a woman a whore is aflionable 
ii<re by the cttftom of the place ; and that if the words were 
fpoken, they were fpokcn in the city oi Brijlol : and Mr. Poole 
fatd, that if the meaning of the v/oxdjlrumpet was uncertain in 
its meaning, yet the libel had reduced it to a certain fignification, 
and it was there tantamount to whore ; and cited Hctchkis v* 
Corbet f Hil, 9 G«. I. Cafes in Laiv and Equity 114. 2 Ro. 
Abr, 295, 296- Bettnet v, Kitfgf Mic, 7 Anna: Hart v. Holmei^ 
Mic^ 8 Geo, 2. N. B. Houbion v. Milncr^ Lutw. 1039, or 
10429 denied to be law by Lord Hardwicke in the cafe of Hart 
and Holmes. Rule fo fhew caufe. 

Wilkes verfus Broadbent In Error, B. R. 

A CTION of trefpafs in the Common Pleas by Broadbent vet- ^%tT^,l^^^ 
*^ fus Wilkes^ for breaking and entering the plaintiff's clofe S- ^* 
at-/f., treading down the grafs, fubverting the plaintiff's foil, and void"tbSii« 
for laying wood, flate, and other rubbifh on the land, t2J*r. per unreafon- 
quod the plaintiff loft the ufe of his land. *^J«» «»"f5- 

"* ' taiD, and u- 

vouriog Co9 

The defendant as to nil the trefpafs in the declaration, except much of ». 
the breaking and entering the clofe, treading down the grafs, **'^'*'J J!]!' 
fubverting the foil, and laying wood, flate, and coals, i^c, pleads "g^mAkc 
Not guilty) and as to the reft of the trefpafs, (not covered by ofamtnor 
the Not guilty,) juftifies that the plaintiff ought not to have his ?P^"^* *" 
^€L\on againft him ; becaufe he fays, that the faid clofe wherein ^aufc 
the faid trefpafs is fuppofed to be done, lies in the manor of 
Halton in the parifh of Temple Newjham in the county of Tork^ 
and for time out of mind has been, and is demifable by copy of 
court-roll, and that Lord Irwin is feifcd of the faid manor 
whereof the faid clofe is parcel, and that from time out of mind 
there have been divers parcels of land in the faid manor, which 
at the time of the fuppofed trefpafs were freehold, under which 
freehold lands there were coals ; then fets forth the cuftom, that 
the lord of the manor for the tiine being, and his tenants of the 
collieries for time out of mind, have uftd to fink pits within the 
freehold lands for working the fame to get coals, and for all the 
time aforefaid have ufed to throw, place, l^c. with (hovels, fpades, 
\tfc. earth, ftones, coals, i^c. coming out of the faid collieries, 
together in heaps upon the land there near to fuch pits, fuch 
land being cuftomary tenement and parcel of the manor, there to 
remain and continue, and to place, lay, and continue wood there 
for the necefiary ufe and making of the faid pits, and to take 
and carry away from thence with waggons, carts, isfc, part of 
the coals laid there, and to burn and make into cinders other 
part of the coals laid there during and at the will and pleafure 
of the faid lord or his tenants ; then the plea fets forth the Lord 
Jrwin^s titlci and the tenant's title, who juftifies under him. 

The 
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The plaintiflT replies and traverles the cuftom, and thereupoft 
iflue is joined, which was tried at Tork by a fpecial joryy and a 
?erdi£l was given for the defendant for the cuftom. 

Upon a motion in arrell of judgment in the Common Pleas, 
the cuftom was there adjudged to be void, and that court gave 
judgment for the plaintiff upon the infufRciency of the bar, and 
awarded a writ of inquiry of damages, the defendant having in 
his plea acknowledged the trefpafs, and thereupon 6nal judgment 
for damages and cofts was entered for the plaintiff, and as to 
the other iffue upon the Not guilty, (as to the other part of the 
trefpafs,) the entry was, that the defendant eat indeftm die. 

Hereupon a writ of error was brought by the defendant below; 
and upon the general errors affigned, this cafe was argued laft 
term by Tho> Booth for the plahuiff in error, and by Mr. Serjeant 
Prime for the defendant, who began firft, although he was for 
the defendant in error : it was a fecond time argued this term by 
Serjeant Bootle for the plaintiff In error, and by Mr. Hume Camp^ 
bellj the king's counfel, for the defendant : and laftly, it was 
argued by Sir Jckn Strange for the plaintiff in» error, and by Ser- 
jeant Beifield for the defendant, in Michaelmas term i8 Geo. a. 

Two points were made : i . Whether this was a good and reafon- 
Jible cuftom, or lex loci P and, 2. Whether the entry of the judg- 
ment be made rightly ?' for if the cuftom be good, or the entry 
be not legally or rightly made, in either cafe the judgment i$ 
rcvcrfable, 

Jtidgmrntof In Eajer term 18 Geo. 2. Lee C. J. delivered the opinion of 
tbs co««. the whole court of King's Bench, that iliis cuftom was unreafon- 
able and void, and confequcntly the vcrdift found for the cuftom 
could not hinder the Common Pleas from giving judgment for the 
plaintiff there, the defendant there by his plea having confeffed the 
trefpafs ; for it is not to be doubted but the finding of the jury is 
void, if the cuftom be bad in point of hw. The Chief Jufttce 
faid the cuftom was vpid for thefe reafons ; 1/7, Becaufe it is 
very uncertain, for the word near is of great latitude, and too 
loofe to fupport a cuftom, fuch as this is pleaded to be ; ^dty^ 
Becaufe it was very unreafonable, for it laid fuch a great burden 
Upon the tenant's land, without any confideration or advantage to 
him, as tended to deftroy his eftate, and defeat him of the whole 
-profits of his land, and favours much of arbitrary power, being 
pleaded to be at the will and pleafure of the lord, and to do it as 
often and when he pleafes : and if a cuftom be unreafonablci no 
length of time can make it good 1 quia in cotifuetudinibus non iftf- 
4t»thitasUtnporisfedfQliJUtas rationis eft conftderanda* Co. Lit. X4i-^- 

3 and 
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and what was faid at the bar touching the public utility of coal- 
pits to the realm cannot be confidered, for the pits may be worked 
without this cuftomi for aught that appears to the contrary. 
The cafe in i Roll. Abr. 560. pL i. difiers from the cafe at bar; 
fo does 3 Liv. 160. and i Lev, 231. As to what was faid at 
the bar, that this being a queftion between the lord and his 
copyholders^ the cuftom might have a reafonable commence- 
ment, and that the lord might grant his lands to the copyholders 
charged as he thought fit, and that a copyholder, in the eye of 
the law, was but a mere tenant at the will of his lord : I anfwer, 
that he has more than an eftate at will, for he has an inheritance 
odvoluntatem iomini fecundum confuitudinem tnaneriii it confuefudo 
iji altera lex^ 4 Rep\ 2i. And to fupport this cuftom would be 
to take away the whole benefit of the land granted originally to 
the copyholder by the lord } and it is a void cuftom and contrary 
to law, that the lefibr ihall have common encounter fin demife quia 
tfi part del chofi demife^ Palm. 212.; and this cuftom being 
pleaded to be at the will and pleafure of the lord, tends to make 
him judge in his own caufcj which the law will not endure. 
Lit. fee. 212. 

As to the obje£lions which have been taken to the entry of the Secona 
judgment, we are all of opinion, that it is very rightly entered ; ^^^* 
it appears by the defendant's plea, that he has confefled the caufe 
of a£Uon. If therefore the cuftom be void, as it certainly ia^ 
the jury's finding for the cuftom cannot hinder the court from 
giring judgment. Carth. 372. or 307* 27 Ed. 4. Bar. fo. 4(J, 
2 RM. Abr. 99. The judgment is rightly given upon the de- 
fendant's plea, and not upon the verdi^ } nulh rej^ffu babito 
veredi^o. The fetting afide the verdi£l would have been wrong : 
this is not like the cafe in Carthenvs this is fuch a verdi£k as does 
not ftop the court from awarding a writ of inquiry of damages. 
* 

The judgment of the Common Pleas was a&med by the 
whole court. Vide Davis 39. b. 4 Rep^ %i. 2 Ric. 2. 3. 
11 Ed./[. 8. *. Lit. Rep. 233. Hutt. 101. Het. I26, C*. 
Lit. 59. 1 Leo. II. 2 Roll. Abr» 266. 



Vouh 
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John Martin, on the Dcmifc of Thomas Tregon- 
well Efq. Plain ifF in Error, vet/us John Stra- 
chan the younger Efq. and Luke HarrifoD, 
Defendants. 

Ejenment of Lands in Milton in the County of Dorkt.. 

^ACOB BANCKS cfq. upon the 27th day of February 1737, 
jT died inteftate, and without iffuc, fcifedof the manor of Jft/- 
ton Ahhas in Ihrfetjblre^ and of divers other lands and tenements 
in the fame county, of the yearly value of 3000/., which were 
the ancient inheritance of the family of Tregonviell^ of which 
family the faid Jacob Bands ^as, by Mary his mother, who was 
a Tregpnwell. 

The defendant Strachan (though he was bom in England) was 
of Swedi/h parents ; and tlie defendant Harrifon^ as his agent and 
fervant^ having upon the deceafc of the faid Jacob Bancks got 
into the pofleflion of his eftate, Thonias Tregonwell^ who claims 
as heir at law to the faid JaaA Bands on the part of the mother, 
tiw. by the faid Mary^ who was a Tregonwell^ brought this ejeft- 
ment to try his title to the faid manor and landsi to which the 
defendants pleaded the general ifliie Not guilty. 

This caufe was tried at bar in the court of King's Bench in 
Michaelmas term 1738, when the jury found a fpecial verdiSi 
which is very long, by reafon that feveral deeds and fettlements 
are found thereby, and fet forth therein verbatim^ but the fub- 
ftance thereof is to the e9k6t following, viz. 

That the lands in queftion were the inheritance of John 7re- 
ganweli efq. the great grandfatlier of the leflbr of the plaintiff 
Thomas Tregonv/eU. 

That this John Tregonwe/l died feifcd thereof in the year 1639, 
leaving iflue two fons John and Thomas. 

That John the fon had iflue John the grandfon j and that the 
lands, upon the deceafe of John the fon, defcended to John the 
grandfon j who having iflue oiJy two daughters Mary and Catha- 
rine, he, in the year i68o, by a fettlcment dated the 3d day of 
Jum in that year, made upon the marriage of Mary his cldcft 
daughter with Francis LuUerel efq. fettles great part of his cftatc 
(after fome limitations in part to the ufe of himfelf and Jane his 
wife as aprovifion for themfelves for life) to the ufe of the faid 
Francis Lutterel for life, remainder to the faid Mary for life, re- 
mainder 
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inamder to her firft and other fons of that marriage in tail male^ 
remainder to her firft and other fons by any fecond or other huf- 
band in tail male, remainder to his fecond daughter Catharine for 
life> with like remainders to her firft and other fons in tail male^ 
remainder to the daughters of Maryin tail, remainder to the 
daughters of Catharine in tail, and in default of fuch iflue^ limits 
the reverfion in fee to bis 9vm right heirs, -4 

The other part of his eftate he limits by the fame fettlement 
to his daughter Catharine for lifcj with remainder to her firft and 
other fons in tail, remainder to his eldeft daughter Mary for 
life, remainder to her firft and every other fons in tail male, with 
the like remainders for the daughters of Catharine^ and after<> 
wards of Mary in tail ; and for default of fuch ifiue, limits lUe^ 
vjrfi the reverfion in fee of this other part of his eflate to bis own 
right heirs. 

The jury find that yohn Tregonwell, the father of Mary and 
Catharine, died the 29th day of January 1680, and that Catha^ 
hnty his fecond daughter, died the nth day of Augufl 1683* 
under age and unmarried, and that thereupon Francis Lutterei 
and Mary his wife, in right of Mary^ entered into that part of 
the lands alfo^ which was limited to the ufe of Catharine and her 
iflue, as well as that they bad before entered into, and were feifed 
of the other part of the lands which was limited to Mary and 
her iflue 5 and that upon the deceafe of Catharine the reverfion in 
fee of the whole eftate (of which, during the life of Catharine^ 
Mary was but a coheir with Catharine) defcended to Mary as 
right heir of her fathet. 

They find^hat the faid Francis Lutterei died, leaving only two 
daughters, and that the faid Mary his widow, after his deceafe, 
married with Sir Jacob Bands a SvJede by birth, by whom (he 
had iflue only two fons, both born in England, to wit, John and 
Jacob; and that John the eldeft furvived his mother, and died Tenant fo 
without iflue in 1725 ; and that thereupon the faid Jacob, Bancks ^^^^l^ 
the fecond fon entered and was feifed ^s tenant in tail with the ddrnformam 
reverfion in fee in himfelf, which reverfion in fee defcended from <*oni, with 
John Tregonwell the father of Mary, to Mary, and from her to |^'f^*7„ 
her eldeft fon John, and from him to her fecond fon Jacob, fo him, both 
that thb reverfion was in Jacob by defccnt ex parte maternd, " parte ma- 

Thcy find that Jacob Bancks being fo feifed, did in Michaelmas fuffcna le- 
term 1725 fuflFcr a common recovery in the ufual form, having ^J^^U*^ 
by a <leed of bargain and fale enrolled made a tenant to the ^r<f- own right 
cipe^ and by the fame deed declared that fuch recovery ftiould be hcir«, 
and enure to the ufe &f himfelf and his heirs, and died without 
iflue, 

F2 They 
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Tbeieflbrof Th(y then find the pedigree of Thomas Tregonwell the leflbr 
tiff 'i'**"di ^^ ^ plaintiflF in error, to wit, that he is the great grandfon and 
jree! ^^ ' hcir of Tbofttos Tregonwellf who was, as before mentioned, the 
fecond fon of the firft-namcd John Tregonwellj which John died 
in the year 1639, leaving ifliue as beiore mentioned John his 
eldeft fon (who was the grandfatlier of the faid Mary the mother 
of Jacob) and alfo the faid Thomas the plaintiflF's great grand- 
father; fo that the Icflbr of the* plaintiff is undoubtedly heir to 
the faid Jacob Bancks on the part of the mother, and entitled to 
his eftate as fuch, in cafe the lands are defcendible to his heir 
on the part of the mother. 

The defend- The jury next find the pedigree of the defendant Strachan ; 
ant*« pedi- ^/jg^ That Lanvreiice Beng/Icn Batichs an alien and Sivedcy had 
'"** iffue by Chriftina his wife an alien, one fon, the before named 

Sir Jacob Bancks^ and three daughters named Brita^ I^fg^u *"d 
jinna Christ ftOf all aliens born in Sweden ; and that Briia the 
cldeft daughter married one Peter Bohmgreen, an alien and Swede^ 
and had iflue by her faid hufband four daughters, namely, Maria^ 
CbriJUna^ Britat Chrj/lina^ and Margareita^ all aliens and Swedes^ 
and died leaving no other iflue : and that the faid Ingri was 
married, and had iflue, whofe names are unknown to the jury, 
and are all aliens and Swedes^ and died leaving fuch ifllie, who 
are now living in Sweden ; and that the faid Anna Cbrijlina is 
dead without iflue ; and that the faid Maria Chrijlina and the 
faid Brita^ dauglitcrs of the faid Brita by the faid Peter Bchm- 
green^ arc living : and that the faid Chrijfhkiy daughter of the 
faid BrUa by the faid Peter Bohmgreeny was married and had 
iflue, whofe names are unknown, and who are all aliens and 
SwedeSf and is fince dead, leaving fuch iflue who are now alive. 

They find that Margareita, the fourth daughter of the faid 
Peter and Brifa Bohmgreen^ was married in the county of Mid- 
dlefex to one John Strachofi an alien and Swede, and had ilfue by 
her faid hufband one fon, namely, John Strachan efq. the de- 
fendant, who was born on the 17th day of March 1707, at the 
city of London within the kingdom of Great Britain : and that 
the faid Margaretta^ mother of the faid Mr. Strachan^ died in 
February 1726, leaving the faid Mr. Strachan her only fon. 

They find that the faid Lawrence Bengjlon Bancks and the &Id 
Chriftina his wife, and the faid Sir Jacob Bancks their fon, ami 
the faid Brita^ I^gri, and Anna Chrijhna their daughters, and 
the faid Peter Bohmgreen^ and the faid Chrijina and Margaretta 
(mother of the faid defendant John Strachan)^ were all aliens and 
Swedes^ and fo coiainucd to the times of their refpeftive deaths : 
and that the faid Maria- Chriftina and the faid Brita^ the daugh- 
ters of the faid Peter and Brita Bohmgreem, and all the iflue of the 
Uid Ingri, fifter of the faid Sir Jacob, Bancks, and all the iflue of 
the faid Chriftina (daughter of the faid Peter and Brita Bohmgrtin) 
are aliens. ^ 

The 
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Tic jury having thus found the fa£ls, conclude to the judg- 
ment of the court, whether upon the whole, the entry of tlic 
plaintiff into thefe lands was lawful or not; and if the court arc 
of opinion that it was lawful, then they find for the plaintiff; 
but if the court are not of that opinion, then they find for the 
defendants upon this fpecial verdift. 

The general queftion was. Whether the leffor of the plaintiff, 
who claims as heir ex parte maiemd, is entitled ? 

It was argued for the plaintiff that he was well entitled to re- 
cover ; iji^ Becaufe the rule of law is clear, that an eftate of one 
dying feifed hy defcent ex parte maienidi can defcend to none 
but the heir ex parte maierna : tliis is founded on natural jufticei 
that an eftate fhould go to the family and blood from whence it 
came, where the owner has not himfelf thought fit to give it 
from them. 

2Jiyf Becaufe this eftate was originally thje inheritance of the 
mpAcT of Jacok Bands and her ancellors ; and therefore, if there 
has been no interruption of the courfe of defcent, it muft now 
defcend to Mf. TregoniuelL The only interruptions infiftcd on 
are, the fettlement in 1680, and the recovery and deed of ufcs 
in 1725. 

As to the former, they infifted it was only a temporary inter- 
rnptioii of the poffefEon by the particular eftates carved out of the 
fee, but the inheritance was ftill left to defcend ex parte maternag 
and whenever thofc particular eftates iliould determine, whether 
by deaths of the parties, or by bar or cxtinguilhraent of them, 
the pofiellion would return to the old inheritance again. 

And as to the recovery and deed of ufes (they faid) they only 
determined and barred the particular eftates, and confequently 
let the reverfton in fee into poffeflion in the fame condition and 
quality as when in reverfion, and therefore (they argued) could 
not alter the nature of the ancient ufe, or defceudible quality of it. 

And they faid that this is clearly the cafe of a fine levied by 
tenant in tail, who has the reverfion in fee in himfelf, it having 
been fettled that fuch a fine extinguifties the eftate-tail, and lets 
the old reverfion into pOffeffion ; nor is there any material dif- 
ference between a fine and recovery, they are both univerfally 
held to be bars (fo far as their refpedive powers reach) of the 
particular eftates, and conveyances of their own inheritances 
ittfcc. 

For the defendants it was argued, that the leffor of the plaintiff 
as heir ex parte maternd had no title •, for that Jacob Bancks, 

F 3 tenant 
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tenant in tail bv furdiaikfecunJumfermam doni^ by the common 
Tccovcry, to tne ufc of himfelf in fee, acquired a new fee de-i 
fccndiblc to his own right heifs general, and that the title under 
the fettlemcnt was thereby deftroyed : they faid, it was true in- 
deed that if one fo feifed had made a feoffment to the ufe o£ his 
own right heirs, it would have worked no alteration, but been 
the fame ufe, according to Co. Lit, 13. 3 Lev. 406. Saik. 590. : 
but that is only in cafe of a defcent, whereas the eftatc Jacob 
Bands took under the fettlemcnt was as a purchafe? ftcundum 
formam doni. 

It was objcQed for the defendants, that there is a very material 
difference between a recovery and a fine j :^, That a recovery 
not only bars the eftate-tail, but all the remainder^ after it. 

2j/p, That a recovery is the proper conveyance of a tenant in 

tail with remainders over, and therefore operates as a grant from 

Poph. |« the tenant in tail, and that the recoveror has a fee, and comes in 

Un4er tenant in tail in xktper as his grantee, and therefore as a 

purchafer. 

3///^, That the eftate is continued and enlarged by the com* 
inon recovery. 

In anfwer to the firft objeQion it was faid by the plaintiff^s 
counfel, that the di(lin£lion between a recovery and a fine is im- 
fnacerial, becaufe the di(lin£tion afie£ls only the extent of the 
bar or extinguifhment, but not the manner of the operation of 
thofe inftruments : it proves the recovery to be a bar or ex- 
tingttiflinfient of the eftates-tail both in pofleflion and remainder, 
but doth not prove it is lefs a bar or extinguilhmcnt of either } 
and the bar or extinguifhment of both by the recovery, as much 
lets in the rcvcrfion in fee after both, as the bar or excinguiOi- 
ment by fine of one lets in the reverfion iq fee dependent on that 
one only. 

Nor can the above diftinaion be applicable to the cafe of a 
recovery by tenant in tail with an immediate reverfion in fee in 
himfelf, and it feems extremely difficult to maintain that in fuch 
?i cafe a fine would operate to the old ufe, and go ex parte ma- 
ierni ; but that in the cafe of a recovery it operates to a new ufc 
only, becaufe a recovery will bar or dellroy an intermediate re- 
mainder in tail : and they contended for the defendant, that 
whether Jacob Banchs^ in the prefent cafe, had levied a fine or 
fuffered a recovery to the ufe of himfelf in fee, they ought cither 
pf them to have had the very fame operation of the other, and 
fhe very fame effeftt let in the old reverfion to defccnd ex parte 
ffi4tternA " ^ 

It 
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It was faid by the plaintiff's counfel in anfveer to the fecond 
obje£lion, that it would be to make the recovery operate not as a 
bar to the particular eftates-tail in poflcffion and remainder^ 
(which is the fenfe and language of all the books,) but as a bar to 
jaco^ Banck/s own reverGon in fee, which is abfurd 5 nor indeed 
is a recovery in any other fenfe a grant from the tenant in tail, 
than as it is a common aflurance by which he may bar thofe par* 
ticuiar edatcs, and acquire and convey the fee-fimple in pof« 
feflion ; but it is no Icfs fuch an acquifitton, if he gets it by bar- 
ring the intermediate particular edates and letting in his own fee 
into pofTeUionj than if it could be faid to be a grant of the e (late- 
tail iifelf to hihifelf in fee : but whatever might be the cafe where 
the eftate-taii in pofleflion, together with the remainder and re- 
verfion, is in others \ yet where the tenant in tail in pofTeflioa 
has alfo the reverGon in fee, (they infifted) the recovery operates 
as a conveyance of the reveriion, and as a bar of the interme- 
diate eftates* 

That at mod a recovery is not a fort of conveyance more pro- 
per to bar remainders, than a fine is to bar an edate-tail alone ; 
nor can the recoveror in a recovery come in more under the 
tenant in tail, or his ddate-tail, or be more properly a grantee 
from him of the eftate-tail, than the conufee in a fine is under 
the conufor ; and yet that notion clearly doth not prevent the 
eilate-t^il from' merging in the fee in this latter cafe. 

As to the 3d obje£iion, that the edate-tail is continued and 
enlarged by the recovery, the plaintifPs counfel faid, that this, at 
bed, is but a very inaccurate manner of fpeaking, if not unin- 
telligible and abfurd, fmce an edate-tail cannot continue longer 
than the iflue performam doni : and a fee-fimple cannot with any 
propriety be called an enlarged edate-tail. The only reafonable 
fenfe of fuch expreflions is, that the tenant in tail has, by exer- 
ciGng the power, given him by the law, of barring the edatcs- 
tail, become poflefl'ed of the abfolute fee in poflcffion : but in this 
fenfe it makes out the plaintifPs cafe, not the defendants ; nor is 
this any other fort of enlargement of his edate, than a furrender 
of a tenant for life to the remainder-man in fee is an enlarge- 
ment of the remainder-man's eftate ; and is more properly, 
therefore, an enlargement of the fee-fimple, by finking the par . 
ticuiar edate, which is abfolutely dedroyed. 

Nor doth this manner of confidering the recovery in the lead; 
injure the abfolutenefs of that power which the law gives the 
tenant in tail over the edate, becaufe he acquires as much this 
way as the other, with this advantageous circumftance, that it 
keeps the eftate in its natural channel, and prevents this aft done 

F4 ^«' 
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for one purpofe only, from enuring to another which he never 
thought of, and which if he had, he might, and probably would 
have avoided ; and for thefe reafons the counfcl for the leffor of 
the plaintiff prayed that the judgment given by the court of King's 
Bench might be reverfcd. 

After time taken to confider, judgment for the plaintiff. 

Tenant in Curia — ^Tliis is an ejeftmcnt of lands in Mihon in the county 
tail by pur- ^f Do^-f^t upon thc demife pf the heir of Jacob Bands on the pare 
/o'maSTdoni ©^ ^^s mothcr : upon Not guilty the jury have found a fpecial 
ex parte flfKk vcrdift, whercupou the (hort ftate of the cafe is. That 

ternJ, with 

fecin hSn'by J'tcob Bands tenant in tail by purchafe fecundum foriuam doni 
<terccntex (under a marriage-fettlement made in 1680 by an anccftor) «',v 
V^'^ *!? % P^^^ matemdy with reverfion in fee to himfelf by defcent ex parte 

terna,liitTers ' a n t^ ^ r r ^ * r \r • c 

8 coram n tnatcmaj luffers a common recovery to the ule ot himleU m tec; 
rccoTcry to and whether this fee (hall defcend to thc heir oi -Jacob Bands ex 
KimUinn parte paiernii or ex parte matemdy is the queftion i and if it fiiall 
fee, the lands uot dtfccud to his hcir on the part of his mother, there is no title 
ihaii defcend found for the Icflor of the plaintiff, and the poflcffion of the dc- 
cen^eraUnd ^ndants IS fufficient to entitle them to judgment. 

not to the 

heirsexparte We arc all of Opinion that judgment ought to be for defcnd- 
""""""" ants, becaufe Jacob Bands took by purchafe under die fettlc- 
ment, and not by the defcent. 



iQfiteriia* 



Purchafe, The word purchafe in common fenfe means no more than 

vhat it when a man gives money for any thing ; but in a legal fenfe 
"*f"*' every man is a purchafer of an edate who does not take it by de* 
« A lord fcent * ; and whenever a man gains a new eftate he is faid to 
^**®*'*^"^y take it by purchafe 5 fo a man may take as heir of another and 
hardly befSd 7^^ ^^ ^ purchafei ; as if lands be granted to -/^., remainder to 
to take as a the fight hcirs of j9., the heir of B. takes by purchafe and riot 
j^'def'f *L*' by defcent, becaufe B. had nothing in him ; for nothing can dc:» 
p^ ecen ^^^^^ ^^ ^ ^^^ fjTom a father Who had no eftate in him. 

Jacob Bands having the eftate-tail in him by purchafe, and 
the reverfion in him by defcent, both on the part of the mother, 
is what makes the difpute in this cafe. 

Before the ilatute de donis conditionalibus^ a man feifcd to him- 
felf and the heirs of his body had a fee conditional, arid as foon 
Oi he had iffue the condition was taken to be performed, and he 
then had an abfolute fee, which he could fell, and thereby difiu- 
h^rif his iffue j to prevent which, the ftatute de donis was made; 

.and 
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and for a long time was thought to be a good hw, but in time 
great inconveniences enfued from it ; the power of the baron3 
was thereby greatly increafed, it hindered the king of his for- 
feitures, younger children could not be provided for» nor money 
nifed linder the greateft neceflities or misfortunes of tenants ia 
teil: it was in vain to endeavour to get the Uoufe of Lords to Wh^aad 
repeal this ftatute for* the reafon above, and therefore mankind "^^^^ ^°°'' 
looked out for fome other method of avoiding the evils it had v^itT^ 
introduced } and about 200 years afterwards, in the time of Ed" firft intro- 
vford the 4th, (who was a wife prince, though he had fome hun ^^^^ 
man failings,) the judges, who in all ages have fet their faces 
againft perpetuities, introduced common recoveries to bar the 
iffue and remainders in tail, (which have now been in ufe near 
300 years,) under a notion or pretence that a common recovery 
was implicitly excepted out of the ftatute de donis, and that the 
ifliie in tail was entitled to a recompence in value : but this is a Whoever 
ftrange conftru£lion, and feems to me to deftroy the very intent 'a****""""** 
of this ftatute •, and whenever reafons have been attempted to be ^l^^rec^" 
given for common recoveries being bars, or excepted out of the veries upon 
ftatute de donis, ftrange abfurdities appear. Every body allows •"/ ^}^^' 
the remainder-men are barred thereby, as well as the iflue in Th^'^ 
tail, and yet the recompence over in value does not extend to they are now 
remainder-men ; befides, the recovery over in value is againft ^^^^™* 
an officer of the court, whp is the common vouchee, and this fuJ^«,wiii 
purt of the procefs is a mere fi£lion : whoever therefore attempts run into ab- 
to put thefe feigned recoveries upon the fame foot with true and ^o**}* **rii 
leaJ recoveries upon title, will run, inco abfurdities. w^re ». ^ 

ceptedoutof 

We think common recoveries are common affurances with the ^onit*d**^ 
confent of the parties, and are not to be compared to a judgment aroy/at ihe 
or proceeding in any other real action j i/?, Becaufe now by long fame time 
cuftom and ufage they are become common affurances ; idly, tcnt7herc"f 
Becaufe they are fufFcred by confent of the parties; and a re- Andastoiic 
mainder can be barred upon no other principle than this, that a "compcBcc 
common recovery is a common affurance. 5 Rep, 40. a. b. totheliTui'it 
Piggott, who was as able a conveyancer as any man of the pro- isamcieiic- 
feffion, has confounded himfclf and every body clfe that reads ^'^n j ar.d 
his book, by endeavouring to give reafons for, and explain com- "e° <h ft^x" 
mon recoveries. Piggott 18, 19, 20, ai. lonly fay this to tends to a 
fliew, that when men attempt to give reafons for common re- remainder. 
coveries they ruri into abfurdities, and the whole of what they 1?^"' ]|5i7 
fay is unintelligible jargon and learned nonfenfc : they have been baned by a 
in ufe fome hundreds of years, have gained ground by time, and recovery. 
we muft take them as they really are, common affurances. * I • Ld. c. j. 
only deliver this as my own notion of recoveries, leaving others ^*^<^*- 
to their own judgment and opinion. 

Now 
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P'ngott 21, Now if what Piggoti fays be true, that the rccovcrcr comes in," 
in continuance of the eflate-tail, and that the recovery enlarges 
the eftate-tail) which by fuppofition of law has perpetual con- 
tinuancC) then Jacob Banck/s rererfionary intereft could never 
come into pofTeflion; but whether the recovery difcontinued, 
barred, annihilatedj or conveyed the eftate-tail| I ^nk it is the 
fame thing. 

Our opinion Is, that Jacob Bands by the common recovery 
conveyed a fee to the recoveror ; and as there cannot be two 
feesi the reverfion in fee comes too late, fo that it was not the 
Tcverfion that he conveyed ; and we are of opinion that the ufes 
arife out of the eftate-tail which Jacob Barrels had by purchafe 
originally performam dorti^ and not out of the reverGon ; and that 
after his deatn the lands in queftion defcended to his heirs ge- 
neral, and not to the heirs ex parte materndy becaufe he took the 
ellate^tail by purchafe. Judgment for the defendant. 

Note: \( Jacob Bands Yi^A been tenant in tail by defcent ex 
parte maternd, and fufFered a recovery to the ufc of himfelf in 
fee ; ^^re, if the lands would not have defcended t6 his heir 
exfarte maternd? Abbot vcrfus Burton^ Salk. 590, 

Rcx.vcrfuj The Inhabitants of Luffington. B. R. 

Ordcr«rref. A N Older of two juftices to remove Eltnor the wife of WUliam 

lions muft xV Hellier from the pariOi of Simond/bury to Luffington^ as the 

Ilol"ftre*he P^^^^ ^f ^^^ hufband's laft legal fettlement, was confirmed by the 

cvMerjce fcffions : and now, upon removing the order of feflionsi it is thus 

•**/• ftatcd fpecially; viz. Upon hearing the appeal made by the 

parifli of Luffington to an order for removing the faid Elinor from 

the pariQi ot Simondjbury to Luffington^ as the place of her huf- 

band's laft legal fettlement, it appeared to this court, and this 

court doth adjudge it to be true, that William Hellier about 18 

years ago was married to Mary Hanbury by a perfon in a black 

gown and a band, whom they took for a <)lergyman| but fioce 

have been informed was a layman ; that the church matrimonial 

fervice and the ring were ufed in the ceremony ; that it was in a 

private houfe; that they lived together nine or ten years 4 that 

on the loth of June 1742 the faid William Hellier was married 

to the faid Elinor at S, by a clerk in holy orders, and that this 

marriage was (in the life of the faid Mary) by licenfc} where- 

upon the feflions confirmed the order of two juftices. But per 

totam curiam — The order of feflions was quaflied, becaufe it does 

not adjudge that the firft marriage was really a marriage or not, 

. bqt only ftates evidence of a marriage ; and they faid they would 

1^ pot 
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not p^t any judgment whether the firft marriage was good or 
cot, but that the fei&ons ought to have determined that matter* 
and if they had judged wrong, this court would have fet them 
right. 



TRINITY TERM, 
ly & iZGeo. II. 1744. 



Anonymous* B. R. 

IN an aAion of covenant upon a leafe the breach affigned was Co?en«Mibr 
for non-payment of rent, and not repairing the premifes } it »«"-P«y- 
was now moved, that upon payment of what (hall appear due for ^\^ ^ 
rent, proceedings as to that fliall ftay. Per curiam^^This has pairiiif le- 
pftcn been done, fo let it be referred to the mailer. '^^ ^ ^^ 

' mafter as to 

rent, aod on payment thereof procefi to ftajaa tothac 

Rex verfus Carroll, Efq. a Barrifter. B. R. 

A N information for a mifdertieanor was granted lad term Attachmeot 
** againft the defendant upon the affidavit o( Murphy; and in ?*i**^ 
the vacation before this term Carroll indidcd Murphy (the profe- jng a profeJ" 
cutor of the information) for perjury in his affidavit ; and now it cutor with 
V^s moved for an attachment againft Carroll for a contempt in en- ?*"^|^^ 
deavouring to evade the juftice of this court. But per curiam^ bLtreiaS/ 
As this Mr. Carroll has found credit with the grand jury, it would *8»oft the 
be too much for us to grant an attachment againft him : but they ^^^^i ^ 
faid this was a pra£tice that' but too often happened, and wiihed the profecu. 
there could be fome method found out to put a (lop to it ; and ^or for per- 
rhat in the cafe of The King verfus Riodesy the defendant was iI^5a*Jit*** on 
}ndi£led for forging a will while the validity thereof was under which the 
a proper examination before a court of delegates ; and when the tnformatioA 
indi£lment came on to be tried before Lord Raymond^ he refufed *** E'*""«^ 
to try it i and the court in the prefent cafe granted a rule for an 
attachment againft one Redman for threatening Murphy the pro- 
fecutor with danger of his lifcj and faying Uiat he woyla h? 
longed. 
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Low ver/us Newland. B. R. 

Amendment A SSA.ULT and battcrjT s defendant pleaded /on ajauft demefn ; 
of replication t\ ryl^intiS rtolicA de iffjuria fua propria ; and now moved to 

fromdetn- ■^, . . i- • i i • /#• • .• •. i. 

juria fua pro amcnd his TCphcation by replying mmttcr manus tmpojutt : the 
propria to pleadings being all in paper and not entered on record, the court 
granted the. motion, faying there could be no inconvenience. 



siolliter 

snanusim- 

polutt. 



Kexver/iis The Vicar and Churchwardens of Froom 
Selwood. B. R. 



Toa cannot 
move for 



J^OTA ; This was a caufe in the paper, but only a word of 
•*^ courfe which was opened, and judgment prayed therein by 
»mt lor a Sir John Strange^ king's counfel, who had precedence next to 
matter of the Attomcy-General ; after which Chappie Juftice {ahftnte Lei 



pencd, and judgment prayed therein by 
counfel, who had precedence next to 
^ , ifter which Chappie Juftice {ahftnte Lei 

^^^^, Ch. Juftice) called to Sir John to move, which he accordingly 
did, and immediately after called to him to make a fecond mo- 
tion, telling him that the firft nK>tion he had made was for his 
argument: but the gentlemen at the bar objected to this, fo Sir 
John did not move for his argument : but the court faid it was 
the rule and pra£tice in the Common Picas to move' for your 
ar^^ument for every caufe in the paper of courfe \ and fo it cer- 
tainly IS ; but it is not fo in Banto Regis. 

Rex verfi/j The Mayor of Wigan. B. R. 



'pvOCTOR Bridgman reflor of Wigan^ as lord of the manor^ 
•^-^ claimed to hold a court-leet, at* which the in-burgcffes of 



Jfjndimus 
(o the mayor 

gweihekey ^^^g^n are obliged to attend to make a jury, which they have 

«f the town- neglefted and refufed to do at tvi^o courts, by rcafon whereof no 

Lfdof d» bufinefs could be done; and therefore the court laft term, upon 

manor to ^^ rcflor's application, grante'd a mandamus to oblige them to 

hdJ his» leet attend, this court-leet having been ufually holden in the town- 

f !fcj '^' ^^^^ ^^ Wigan^ which belongs to the corporation, the mayor 

ihoiijh the refufed to permit the reftor to have the ufe of the town-hall \ 

fame had and therefore it was now moved by Sir Thomas Bootle and Mr. 

bSd ihlJre/ Starlie for a mandamus to the mayor, to oblige him to deliver the 

key of the hall to Dodlor Bridgman, to hold the court-leet there, 

and infifted that the former mtindamus for the burgeflbs to attend 

the leet would be of no ufe, if they could not have the ufe of the 

town-halL 

Chappie Juftice— I can fee no objection why wc fliould not 
grant a rule to Ihew caufe. 
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Dennifon Judice — I never knew fuch a mandamus as this grant- 
ed : the lord of the manor may hold the leet in what place he 
pleafes in the manor, and the burgefles are bound to attend : the 
reafon fuggefted to us for granting this mandamus is» that if the 
lord fliould hold his leet in any other place than where it has 
ufually been holden, the in-burgefles are not bound, or will not 
attend it : but this reafon doth not appear fatisfa£iory to me, 
smd there is no precedent of a mandamus of this kind. 

' Cb/tpple Juftice — If the in-burgefies .have attended this leet at 
tite town-hall time out of mind, as is alleged, that cuftom is a 
right. 

But the rule for a mandamus was denied by Wright and Den* 
nifin Juftices, contra Chappie^ {ahfente Capita/. Juftir.) there 
never having been a precedent of fuch a rule. 

In an Ejedment on the Demife of the Mayor, 
Aldermen, and Commonalty of Briftol, verfus 
■. B, R. 

V/fl R. Henley moved to change the venue from Briftol to the R«te to tiy 
-^^^ next adjacent county. Cur. — Take a rule to try it in the ^^^^J* 
next county ; the way is not to change the venue^ but. to try it county. 
in the next county. 

Rex verfus Roberts. B. R. 

T tPON the traverfe of an inquifition fent out of Chancery to Ve. fa. on a 
^ be tried in J5. R> the venire facias muft be made returnable ^^^J^fe «f 
upon a general.return, and not upon a day certain. cioii"mttft be 

ttturnablc at a generai xtcum. 

Drew verfus Marriot. B. R. 

'T^HIS was a rule to Ihew caufe why the proccfsferved upon the Service of 
* defendant fliould not be difcharged, the fame being fued in f^'^^J^^J^i 
Middlefex^ and the defendant being ferved with it in London, whether the 
Upon fhewing caufe an affidavit of the plaintiff was read, wherein piece wheie 
he fwore that the defendant promifed him to appear to any writ J^^^j, 
he Oiould fue out; and it being a doubt whether the place inLondoaor 
where the defendant was ferved was within the county of Middlefca. 
Middlefex or the city, the court thought it a good fervice, and 
difcharged the rule. 
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Symonds verfus Parmenter and Barrow, B. R. 

Amendment tN an ajfumpfit by original returnable in Trinity term i6 & 17 
^f'^ici^- Oeo» 2. JS^rr^w being abroad, the plaintiff was obliged to pro- 
tion accord- ^^^^ ^^ ^^^ outlawTj againft him, (this being a joint afiiony) be- 
ing to the fore he could go on againft Parmenter : he accordingly drd out- 
ftSas'to'^* law Barrow; and afterwards on the i ith day oi Fehruaty in the 
the time of ^^^ Hilary term delivered a declaration to Garnett the defend- 
die deiiyeiy ant's attorney, intitled of Trinity term in the \6 bf 17 Geo. a. 
thereof, when the writ was returnable ; in which declaration the record 
of the outlawry againfl: Barrow was fet forth, ( as was neceffary,) 
which outlawry was pronounced and recorded long after Trin. 
16 £5" 17 Geo. fo that the title of the decliration was abfurd; 
therefore it was now moved by Mr. Bancks, on behalf of the 
plaintiff, for leave to alter the title of the declaration, according 
to the truth of the fa£l, as to the time of the delivery thereof, 
which was on the 1 ith of February lad, and to make it a decla- 
ration of the ofiave of the Purification of the Bleffed Virgin Mary 
in that term, which was after the outlawry. Sir Join Strange 
for the defendant obje£led, that a proper foundation to amend 
by had not been laid before the court, as might be done by filing 
a bill of Hilary term to warrant it by, and as was done in Ruffill 
verfus Martin f Paf. 10. Geo. l. But per curiam — ^Thc affidavit 
of the fa£l, that the declaration was delivered the iithofi^f- 
bruary lad, is a fulHcient ground for us to make the title of it 
agreeable to the truth ) and there is a difference between mend- 
ing a declaration in the body of it, and in altering the title of it \ 
and the rule for mending the title was made abfolute. 

Malachi Caroline's Cafe. B. R. 

Ambaf&Jor. TjE was interpreter to the ambaffador to the court of Great 
Proteaion. Ix Britain from the Bey of Tripoli^ and being arrefted upon the 
procefs of this court for a debt> a rule was made for the parties 
concerned in the fuit againfl him to (hew caufe why he (hould 
not be difcharged out of cuftody iipon the Jlat. 7 Ann^^ which 
rule was founded upon Carolino^s own affidavit, wherein he fwore, 
that in May 1744 he was retained by the ambaffador to be his 
interpreter, and to tranfa£t his bufinefs in the cities of London 
and Wejlminfterj for the wages of 30/. per annum^ and that he 
' was not a trader, or liable to a commiflion of bankruptcy ; and 

upon fever^l other affidavits made by other perfons that he was 
not a trader, and upon the certificate of the ambaffador himfclf 
that he was his interpreter. 

Mr. 
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Mr. Lloyd and Mr. Hume Can^elt^ in (hewing caufe, inCfted 
he was not fuch a fervant as is within the meaning of the JIat* 
of Q^ Ann. viz. a domeftic fervant \ and notwithdanding Mr. 
Attorney-General and Sir John Strange Mis viribus prefled to 
hzYC the rule made abfolute^ yet the court was clear of opinion 
that there was not fufficient matter laid before them to nuke the 
rule abfolute, for it does not appear that Carolina is a domeftic 
fenrant ; and Wright Juftice with fome warmth faid, it did not 
appear he had done any one z£k as a domeftic fenrant, and that 
it was formerly thought neceflary that a foreign ambaflador's 
fenrant muft lie in the hoafe to entitle him to a proteAion under 
the ftacute ; . fo the rule was difcharged. Vide Evans v. lEggs^ 
Pafcba I Geo. 2. B. R. Toms and Hammond C. B. 7 Geo. 2. 
Ward and Purcell^ Mich. 2 Geo. 2. Moor fecretary to the 
Ruffian ambaflador's cafe. Ward'^xA Percy. Ball and Fitssi^ 
geraU. Lord Raym. 1524. 

Note; Lee C. J. was confined at home by the gout from the 
firft Tuefday in term till the end of it. 



MICHAELMAS TERM, 

i^Geo. IL 1744. 



Howell qui tarn verfus Morris. B. R. 

THIS was an a£lion upon the^a/. iB' Eliz. cap. 15. againft Leave t« 
the defendant for making and felling gold rings of Icfs ^"^""^ 
fincncfs than the ftatute dircfts, whereby the value of the rings th? ftatUST 
fo fold were forfeitedi one half to the king, and the other to the for feUing 
party grieved ; and now Mr. Harvey moved for leave to com- JjJl^g^^ef ' 
pound, and cited a cafe of Bell qui tarn v. Wyatty Trin. 1733, th«ntbeft«. 
where there was no confent, and yet the court in that cafe gave tutc diiedb. 
leave to compound. Per curiam — It is in the difcretion of the 
court to give leave to compound, and they defircd Mr. Harvey to 
look a little further into the cafe he had cited, and afterwards 
the court denied to give leave to compound. 
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Coates ver/iis He wit. B. R. 

Debtupoea ^HIS was an aftion of debt upon a bond with condition for 
bond with 1 ^j^g payment of c/. on the ift oi Augufi 1742, and c/. more 

condition to , '^ J e a n . 1 i*^ 1 « r 

pay money <>° thc lit 01 Auguji 1 743, and 5/. morc on the ift of 
at three Augufi 1744. The adion was commenced and the bill filed 
i!^'is1*n '^ Kajler term laft, which was before the day of the laft in- 
force by ftalment : the defendant fet forth the condition, and demur- 
making any red } and upon arguing this cafe by Serjeant Bootle for the de« 
one dc/auit. fcjant, and Serjeant Draper for the plaintiff, the fingle qucftion 
was. Whether this bond was forfeited, and the a£lion could welt 
be brought before the day of the laft inftalment was pafled ? And 
per tot. curiam ^Thc bond became abfolute by not performing 
the firft, or an^ one of the payments in the condition, notwith- 
(landing that the condition doth not fay, *^ that in default of 
«• payment at any of the (aid times the bond (hall be in force j" 
and they faid there was a difference between debt on fuch a deed 
as this, and an action on a contra£l for paying feveral fums at 
feveral times. See Co. Lit, 222. b. Mo. 6^. 10 Rep. 128. 
-C^ Lit. 292. Owen 42. Judgment for the plaintiff. 

Note; The fame point exa£Uy was determined between Ha//et 
and Hodges afterwards in Eqfier term 25 Geo. 2. wherein there 
was judgment for the plaintiff. B. R. 

Skinner veffus Stacey. B. R. 

Principal ^HE defendant being a prifoner, moved, that upon paying the 
andintereft, 1 principal, intcrcft, and cofts, to be computed and taxed by 
mortgage* the mafter, all proceedings in this aAion upon a bond for per- 
referted to formancc of covenants in a deed of mortgage, and in an ejefi- 
*^ ""^^ ment brought upon the fame mortgage, might be ftayed upon the 
sAaa. ^ ^^* 4^5 Ann^, and that the defendant might be difcharged out 
of cuftody. Mr« Ford for the plaintiff objeaed, that the defend- 
ant had agreed to convey to the plaintiff the equity of redemp- 
tion ; but it appearing, upon an affidavit read, that the plaintiff 
had not tendered to the defendant a deed of conveyance to be 
executed, and that no bill in equity was brought, the court 
* granted die motion, after time taken to confider thereof. 
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BcDJamia ver/tu .Howell. B. R. 

nrRESPASS laid at Hereford in the coanty of Herefird^ tot IVtmfe b 
' takiri^ the pUintiflTs cattle and driving them awaj, and con- "^[f^? 
Verdng them to his ufe ; defendant pleads Not guilty as to the ^XILt 
converiion ; and as to the taking and driving them away, juftifies juftifiea at 
as batliflFof the manor of A. that fuch proceedings were had in 2^**^ 
the court of the manor» that a difiringas iflued direAed to the u 1^ iq a^ 
defendant, who by virtue thereof diftr^ined the plaintiff's faid deciMRioo. 

- Cited for dw 

iiff 




504. 

, arguments bv FordznA Evans Co.Lit»s^ 

for the plaintiff, and Poole and Serjeant BootU for the defendant, *^^/J^; 
upon a fpecial demurrer the court gave judgment for the plainti^ 117. ' "^* 
that the plea without a traverfe was not an anfwer to the trefpafs c«^« r^v 
zi Hereford i and Lee Chief Juftice cited Cro.£I.yos. which pj^f^*** 
iays a traverfe is neceflarv, and thought the plea bad in Uibftance. defendnt * 
bright Juftice was of tne fame opinion \ but Henmfin juftice '^- J**"* 
doubted whether it was bad in fubftance. but was dear it was bad ]i^[ q^^ 
in form ; and that being (hewn for Caufe, judgment muft be for %%%, 
the plaintiff, which was given accordingly. ^'^- ^^^* 

1 R. Rfff . «ftt. 3*7. Curtis r. Adams. Vide 1 Stra. 694. cited bjr J. Dcanifoa* 

Between the Parifhes of Fittleworth and Pulbo* 
rough in Suflest^ B. R. 

Tl/'tLLlAM Overington with his wifd and three children Acertt^e«t« 
^ came with a certificate from Puibof&ugb to Fittlenvortb^ and ^'foncomee 
after continuing in the pariCh of F. fdme time, JTiZ/mw O. at a p^^To^n- 
court4eet held for the BiOiop of Wincbejler for the manor of Am^ other, aodie 
herUy (within which part of the faid panfli of F. lies) was defied 5**"^«" ^*. 
aQdfwdrn tithingman for Coid Waltham s that after having con- i^^^j!^ 
tinued in that office five months, he became chargeable to, and fmed the 
received relief of the faid parifli of -F., whereupon he was nif ^J^j^^» 
moved to the pariOi of Pulboro'sgb by an order of two juftices. chargeable* 
Pulhrougb appealed to the feflions, who ftate this matter fpe« hcUrenof- 
cially, and being of opinion that IV, 0. gained a fettlement at ^^ 
Fktlevjortb^ qualhed the order of the two juftices. 

v» 

And now it was moved by Sir Jobn Strange and Mr. Buftell 
to quafh the order of feflions, and to confirm the order of the 
two juftices, they infifting that the pauper had gained no fettle* 
ment at F. r^, Becaufe the manor where he was chofen and '^ 

fworn tithingman did not extend through, the whole parifli* 
tMj^ Becaufe he did not ferve the office a whole year, and was 

Vol.. L G aduallf 
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ftdually removed before the year was expired ; and of that la(t 
opinion was the whole courts fo qualhed the order of feflions, 
and confirmed that of the two juftices. Lee C. J. faid, that as 
foon as the pauper became chargeablCi the two juftices had jorif- 
di^ion to remove him^ but laid no ftrefs upon the manor pr 
office not extending tlurbugh the whole parifli ; but they all held 
that he muft ferve the ofEce for a whole year^ or could not 
thereby gain a fettlement. 

Nott;^ Mr» Juftice Chappie was abfent all this term by rcafon 
effickncfs. 

Anonymous. In Chancery. 

Iftheplittt* |T Is a rule in the court of Ch^tnceryi that if the defendant 
""^"^Ww pleads in bar, the plaintiff muft either fet down the plea to be 
al^ktlni^ argued if he think it not good in law ; or, if he think it good, 
lwa4iDiti it he muft repl7 to it and put the fadfs of the plea in ifTue \ and 
tolwrr^ when the plaintiiFhas replied, he thereby has admitted the pica 
to be good in point of law. 



HILARY TERM, 

i8 G€o. IL 1744. 



Ante. liord I#chiquin verfus Lord O'Brien. In Cane, 
coram Lord Hardwicke, 7 Feb. 

Whoe Ae T ORD Tbomond by his will {Inter ah) devifed in this mariner: 
£j*^^** JL# «« As to my worldly eftate both real and perfonal, I dif- 
appUedto - PO^ thereof as follows : firft, I will that aU my debts which 
theptynent « 1 Ihall owc at the time of my death (haft be paid." Lord 
^h'dM Chancellor fald, if the will had gone no farther, this would have 
raaeiUtebe been fufficicnt to have charged his real eftate with his debts, in 
djiited • cafe his perfonal eftate had fallen fliort. Then he goes on in 
tbcromtb. . |jj3 ^H^ aQj devifcs his re^ eftate to truftccs, upon truft that 
• they ihottld fell fuch a competent part thereof (for the moft 

moAey 
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tooncy that could be got) as (hall be fuScient for paynent^fhis 
debts and legacies : *' And my further will is, tha^ the money 
" to be raifed by fale of my real eftate (ball be deemed as per« 
'^ fonal." And then he gives all the reft aqd r^Cdue of his 

i^erfonal eftate to Lord O^BrUu, after payment of his debts and 
egacies* 

It was proved in this caufe by plaintifiF, that Lord Tkomond^s 
perfonal eftate at the time of making his wiU was about 8000/^9 
and it was proved by the defendant that it was about i^yOOpA; 
but at the time of Lord Thomond^s death it was about 33fOoo/.» 
and his debts about 50^000/. His real eftate 8000 or popo/. 
^ p<r annum. 

The queftion in this caufe was. Whether the pffrfooa| eftate 
(viz. that part which was properly fo, his chattels) fliould go to 
Lord (ySriin^ difcharged of the teftatoi^s debts and legacies ? 

Lord Chancellor— This queftion depends upon the rules gds- 
hered to in a court of equity axkd the precedents there, and upoi^ 
the meaning of tliis will, and of the application of thofe rules tp 
it By law as well as equity the perfonal eftate is the firft ao4 
proper fund for payment of debts^ and in this court as well as th^ 
Spiritual court, is the only fund for payment of legacies. If thip 
perfonal eftate be exempted from the payment of debts or leg^cies^ 
it muft be done either by exprefs words^ or by a plain inten^o^ 
ariiing from the whole tenor of the will} aud if it is exemptCfL 
it muft appear that it is given avray by a fpeciiic bequeft } and 
this muft be taken along with it, that there is another fund raifed 
for payment of the debts : and when a man by his will charges 
his real eftate with payment of his debts, Isfc. or dire£ls it to be 
fold for that purpofe, there is no diflerence, for there are many 
cafes that prove this, and yet if the perfonal eftate be not ex- 
prefsly exempted, or implicitly, Wz. by devifing it fpecifically, it 
fliall be firft applied in exoneration of the real eftate ; and to di- 
reQ a real eftate to be fold out and out, is very different from 
the prefent cafe, for it is only faid here, that a competent part 
thereof fliall be fold ; and there is no cafe wherever it was pre* 
tended that the perfonal eftate was exempted where the reft and 
rcfidue was given in this manner, viz. " After payment of my 
" debts and legacies ;*' and the meaning of the teftator muft 
have been, that in cafe his perfonal eftate (houW fall fliort, then 
that a competent part of his real eftate fliould be fold j but to 
take off the force of this, it is infifted that by thefe words in the 
will, " And my further will is, that the whole money to be raifed 
" by fale of my real eftate fhail be deemed as perfonal," the tef- 
tator meant that fo much of hid real eftate fliould be fold as fliouid 
be equal to his proper perfonal eftate, and fliould be added to the 
fame, and that out of that aggregate fund, the debts, isfc. fhould 
^ paid, and after payment out of that aggregate fund, the refi- 

G 2 * d>^ * 
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due fliould go to the refiduarj legatee ; but I fee no folindatiod 
for this conftruQion, for it was never heard of, that becaufc a 
refidue of a perfpnal eftate was given, that at all events fome 
refidue muft pafs hj the will; for no man can tell at the time of 
making his will how his perfonal eftate ma j be increafed or di- 
minifiied, or how long he may live ; fo he decreed the perfonal 
eftate firft chargeable with the teftator's debts and ' legacies. 
Fide Walter v. Bigg^ or Pink, 3 1 July 1 736. Chefter and Painter^ 
2 Wms. Bampfieid and Windhaniy Prec. in Eq. Wainnvfight 
and BehloWf 2 Fern. Free, in Cane. 451. Barhtam and Betb^ 
lent HofpitaL Stnpleton and CoUvilL Bromtall and IFitbrahanu 
Jti^slewood and Child, Auguji 30, 1 734. 

Ormichund vtrfus Barker. In Chancery. 

An infidel,^ I T was held by the Lord Chancellor, alEfted by Lord Chief 
pagaoiidoia* 1 Jufticc irf, tlie Mafter of the Rolls, the Lord Chief BikroD, 
^skv^ ^ * *^^ Juttice Burnett^ that an infidel, pagan, idolater may be a wit- 
ne&, and that his depofition fwom according to the cuftom and 
manner of the country where he lives may b« read in evidence } 
fo that at this day it feems to be fettled, that infidelity of any 
kind doth not go to the competency of a wimefs. In the debate 
of thifr point, Ryder the Attorney-General cited the covenant be- 
tween %r0^ and Lahn^ Genefts^ cap. 3X* v« 52, 53« where JacA 
fwore by the God of Ahrabam^ and Laian fwore by the God of 
Nahw. Fide Pfalm 1 15. xo6. v. 36. 
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St R JFi/Kam Chappie Knight, one of the judges of the King's 
Bench, died ifi the laft vacation ; and upon the firft day of 
this term Sir Mieboil Fofier Knight» fcrjeant at law, was fwom 
one of the judges of the fame court in his (lead, and upon the^ 
/ame Jay Edward C/ive efq. a learned barrifter, was called to , 
the degree of ferjeant at law, and fwom one of the barons of the 
court of Exchequer, in the place of Sir Lawrence Carter, who 
alfo died in the lail vacation ; but Baron Clive was in fo bad a 
ftate of. health that he was not able to take his place this 
term. The motto of his ring was Nan vis exigtt otium. Hor. 
Bi* 4« m/« tilt. 

Bradbarn verfus Taylor. B. R. 

'T^ HIS was error upon a judgment in the Common Pleas, and. tnm cm* 

* the error afligned was, that the defendant (as it appeared JJ^LT*^ 
by a certiorari to the clerk of the warrants of the Conamon Pleas mc he ^ 
and his return thereof ) had aiRled his warrant to defend l»y fisaB4. 
Wiiliam Round his attorney, and that it appeared by the judg- 
ment which was tranfcrtbed, that the defendant appeared and 
defended by George Long his attorney. But per rvr.-^Tlns 

error affigned is contrary to the record, therefore the judgment 
muft be affirmed. Fide i Str. 684. Ld. Raym. 1414* 

Honour verfus Wetherhead, or Whitehead. B. R. 

^X^HIS was a rule to (hew caufe why the defendant ihouldnot loMtint 

* be difcharged out of the county gaol oi Surry upon common ^^*«- 
bail, he having been difcharged as an infoKent fugitive by the 
jttftices of peace for that county, upon thtjlat^ 14 b* 15 Geo. 2* 
upon this cafe. The defendant was born in England, and when 

he was very young was canied over in his mother's arms to Bof^ 
ton in NeH0 England. He grew up to be a merchant abroad, and 
trade4 to Qreat J^ritain^ and was himfcif in Nevf England wim 

Q3 U 
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he contraQed all the debts he owes, and (among others) being 
indebted to the plaintiff in a large fum of money, came over to 
England^ and rendered himfelf to prifon according to the (latute, 
in order to take the benefit thereof, which the judices have 
granted him, as thinking him an obje£t within rhe fugitive a£^i 
fince which he has been arrcded for the plaintiff's debt. 

And now Sir John Strange (hewed caufe why the defendant 
(hould not be difcharged upon common bail \ and t^. He in- 
fifted the defendant was not within the ftatute, his debts having 
been contra£led abroad, zdly^ That the aft dire£led'that fugi- 
tives (hould render themfelves to the gaol of that county wherein 
tiley refided for the laft fix months before they fled \ and cited a 
tafc (wherein he himfelf was concerned ) of Cann v. Boyd^ Mub. 
13 Geo. 2. Boyd wzs born in Ireland^ was put ap[)rentice to a 
merchant in Holland^ and fervcd his time, then fet up for him- 
felf, failed, and fled to Ireland^ ftayed there until the infolvent 
aft, then came over to England and rendered himfelf, and ob- 
tained his difcharge thereupon at tl)e quarter fefBons. Being 
afterwards arrefted for a debt which he contradled wich his 
plaintiff a merchant in England^ obtained the like, rule to (hew 
caufe, as in the cafe at bar ; and it was (Irongly infifted that he 
was a debtor here, that he was in foreign parts, that he came 
over on purpofe to take the benefit of the aft, that the intent 

thereof was to invite perfons hither who were afraid of a gaol ; 
mt the court thought him not within the defcription of the pre- 
amble, fo not within the (latutc, and difcharged the rule. And 
\u the cafe at bar the court took time to confider. 

Symonds verfus Psirmenter and Barrow. B. R. 

> 

S'df-birniJe 'T* I| { S was an aft ion upon a bill of exchange againll the two 
triihoSt defendants jointly by original ixTit. The defendant Par- 

difdofiiij tnentir only appeared, fo that the plaintiff was under the neceffity 
the whoie of proceeding tq the outlawry againft Barrow before he could 
Stancttof *'^^'*''^ againft Parmenter alone ; accordingly Barrow was out- 
the cafe (Hall lawcdft which outlawry the "plaintiff (lie wed in bis declaration; 
not be fut to this Parmenter pleaded there was no fuch record of outlawry 't 
^^^'^^ the plaintiff replied quod habetur tale recordum. The plaintiff's 
attorney difcovering that there was a miftake in the record of 
outlawry, applied to the proper officer to amend the fame, agree- 
able to the exigent and proceedings that had been upon the out-^ 
lawry, who told him he would take care to fet it right ; accord- 
lilgly the- officer (filacer) applied to the court at the fide-bar, and 
obtained of courfe.a rule to amend the record of outlawry by the 
proceedings which had been thereupon, but without acquainting 
Xitt c6Utt at the fame time that Parmenter had pleaded nul iiel 
^^rd. And now iipon (hewing caufe why this fide-bar rule 
15 (hculd 
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fliould not he fet aflde, the court faid they would not fuSer a 
Gde^bar rule to (land which had been obtained in thi$ unfair 
manner, in not acquainting them with the whole circumftance 

^ of the matter, and that they would not let the amendment be 
made without hearing Parmenter, who was greatly afFe£led "^ 

thereby ; for if the record of the outlawry was not agreeable to 
the declaration, Parmenter at profent had a very good defence in 

.pleading nul ttel record ; fa the fide-bar rule was difchargcd /fr 
totam curiam^ But afterwards at another day this term, the . 
court, upon hearing counfrl on both fides, ordered the amend- 
ment to be made in the entry of the outlawry agreeable to the 
prpcefs, and the officer to pay defendant his cofts, and the de- 
fendant to have liberty to plead de riTvo, 

Between the Pariftics of Shceplhcad in Leicefter- 
fliire and Milburn in Derbyfhire. B. R. 

T^HOMJS Membury a certificate-man came from the parifli iStrt-iitj. 
of Sbee^ead to the parifh of Milburn^ by a certificate dated |^j^i„,^ 
November 1733, ^^' ^ fchoolmafter, and taught the charity- tervbotta 
ichool there until his death in 1743, but in what manner he was certifiMte- 
admitted to this fchool it does not appear, but only in general ^S^'t?* 
that h^ officiated till his death. That Lady Ann Hajtings had by 
deed conveyed to truftees 10 /. per ann. in truft, to be paid to the 
vicar of Milburn for the time being, for the charlty-fchool ; that 
this 10/. per ann. had not been appropriated to anv other ufe 
than paying it to the fchoolmafter ; and whether Tiomas Mem^ 
bury had gained a fettlement at MUburn^ either as ferving an 
offiie, or as having a freehold in t;he fchool of 10 /. a-year, was 
the queftion \ and the feffions were of opinion, and declared he 
gained a fettlement there, as having had a freehold in, die 
fchool. 

Butpercuri/imf {ab/efite Fojler].) — A fchoolmafter is not an 
office, but only an employment ; and what intcreft Tbotmu Ment" 
bury had in the fchool, whether for life, or how otherwife^^or 
how he was admitted to, or came into this employment, does not : 
appear; and that the vicar is the perfon entitled to the id L per 
annum, and not choofing to teach the fchool himfelfy paid it to 
this poor man as his deputy, which could not gain a fettlement 
for any perfon whatever : fo the order was qua&ed. Mr. Giwr- 
Jrjr, Mr. Ford, and Mr. JFUlmot of counfci for Sieep/beadi Sir 
John Strange and plojd for Milium* 
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Martindalc ver/us Filh^r. B, R. 

Avtrment. ^ HIS IS a fpccsal a£lion upon the cafe, wherein the plaintiif 
^7^\(t\* "^^^ ^°^^** ^" ^^^ declaration that an horfc*race was agreed 

go^7*eonfi- f° ^c ™** between an horfe pf the plaintiflF and one of Sir A/ar^ 
dtricton io fiwduke Wyviil% and that in cotiGderation that the plaintiff had 
anaffu^"^ s^grccd to deliver to the defendant three yards and one-eighth of 
flt/w'it?ont cloth, the defendant agreed to pay to the plaintiff 5 /• 1 2 /« ^d,, 
»o tvcnn-nt in cafc Sir Marmaduke JTyvilf's horfe (hoijid beat tlie plaintiff's 
J^^^-^ hprfc, but if the plaintiff's horfe beat Sir Af. JT/s, then defend- 
chs promHe 3nt to pay nothing for the cloth ; and avers, that Sir Af. 7F.'9 
^ ^Uiariff'. horfe won the race. Upon the general iffue there was a verdi^ 
for the plaintiff. It was now moved in arreft of jadgment, and 
the exception taken to the declaration by ^Serjeant JSoo/Zr was, 
that it is not averred in the declaration that the cloth was deli- 
vered to the defendant. But to this it was anfwered by Mr. 
Fgrdf tind refolved by the court, that this was an a£lion founded 
on mutual promifes, and that here was only promife foF proinife, 
and therefore it Was not neceffary for the plaintiff to make an 
averment in his declaration of the delivery of the cloth : and thp 
court faid, the cafe of Nichols and Raynbred^ Hob. 88. is in poin{. 
Dmnifon J. faid, that where a plaintiff declares, that in cj)nfider- 
;ition he the faid plaintiff would deliver to the defendant a piecp 
of cloth to the defendant, that the defendant fhould pay fuch a 
fum of money for it, in that cafe an averment of the delivery of 
the cloth is neceffary ; but if plaintiff Rates an agreement, and 
fhen lays it that in confideration of fuch a promife or agreement, 
(sV. there is no need of an averment. So iV. B. the difference. 
And thCj^M was ordered to be delivered to the plaintiff* Vide 
Hob^ 106. Tilv. 136. I Lev. 25^3. Hard. 103. 

Vavafor & ah Executors verfrs Faux. In Error. 

B. R. 

Several ^ np H IS was an a£lion of debt brought in the court below by 
ijJnIft'thU ^^'^^ againft Vavafor and two other perfons executors ; one 

*xccatort *^ pf ^^^ defendants pleaded pleue adminijlravit gtutxTiWy^ upon 
d€/end«iitf, which Faux took judgment ngainft him de ajfets infuturo quavdo 
X^\yi^Tn ^^^^^j"^: *J^e ^^^^ ^wo defendants pleaded judgments ist plem 
►ringing adminijlraverunt t(ltra. Faux replied, that the judgments were 
fnor^iibad. obtained /^/r/7»(Zfi»» and upon the trial had a verdift, where- 
upon thofe two defendants brought a writ of error. Some 
trifling objcdions not worth fetting down were taken to the de- 
claration, and the court faid, the only qucftion here ivas, Whc- 
. thcr this writ of error was properly brought by the two defend-. 
9pt8 below, without joining the other defendant, againft whom 
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^lae is judgment ie affds infuiuro ? and if there be any material 
exception to the decUrationi the judgments muft be reverfed in 
pto. And they were of opinion at prefent, that all the three 
defendants below ought to have joined in bringing the writ of 
errofi and that they not all joining, is aii objeAion that cannot 
be got over. Ulttriui eencUium. 

And afterwards this point was (poken to again Jtffie 24^ 1 745* 
when the writ of error was quaOied without colls. Fide a Sira. . 
977- 

Noke and Chifwell ver/us Ingham. In Error. B. R. 

1 N an aAion upon federal promifcs brought in the Common in « 
^ Pleas by Ingham againft Nokezn^ Cbi/wel/joint\f as partners* ^^npfit 
Noh pleaded a judgment recovered in 6\ B. by Ingham againft ^2f,*JJJ, 
ihem both upon the fame promifes : Ingham replied nul tiel re^ fever in 
cord; and upon liTue thereon judgment was given againft N^^ piadiD^ • 
and a writ of inquiry of damages awarded 1 and final judgment : r^*^^!^ 
Cii/^ll the other defendant pleaded that he was a bankrupt, coreredasM 
and that the caufe of adion arofe before he was a bankrupt ; ^i*^** 
and upon this iflue is joined ; whereupon the plaintiff Ingham defhoydw 
below entered a nolle profetpsi^ viz. that he will not proceed any aaioo nto 
further as to the iflue joined between him and Chifwell^ B«ji««r 

And now upon a writ of error brought, Mr. Ford (or the plain- 
tiffs in error obje£led| i^, That this being an adion againft two 
pcrfons upon a joint contrafk, and the plaintiff below having en- 
tered a nolle profequi as to one of them, hath thereby difcharged 
ithem both I 2dlyy He objefted that the entrv of the nolle profeqm 
being by attorney was erroneous, for it ongnt to have been by 
Ingham in^perfon. 

And in fupport of the firft objeAion was cited Boulter v. 
/W, I Sid. ^6. which was covenant againft* two» who cove- 
nanted to build a houfe in a workmanlike manner : one pleaded 
performance, and upon trial it was found for him ; the other 
fuffinred judgn)ent to go by default ; and it was held by the 
jcourt, that the verdi£l having found the covenant performed! 
difcharged them both, and that both defendants ihould have 
jtheir cofts. Blai^s cafe, i Sid. 378. was alfo cited, to (hew 
that in all cafes where an aSion is brought upon a joint contra£k 
Againft feyera) defendants, and one of them is difcharged by non- 
fttit of the plaintiff, they fliall thereby be all difchai^ed. And to 
fupport the fecond objedion, Cro. jac. an. 8 Rep. 58. Co* 
lii.rs8.h. 

Serjeant Draper for the defendant in error, ly?. By the fta- 
|ttte of 10 Jnna, c. 15. the difcharge of a debt as to one partner 

becoming 
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becoming a bankrupt (hall not difchafge the other partner ; 2dfjf 
There is a great difference between a ttoikprofiqui and a retraxit, 
the iirft being only in nature of a nonfuiti and is no bar to ^ fu- 
ture a&ion for the fame caufe ^ but the latter is a bar to a future 
.a£iion, and fo a complete difcharge thereof; for it is conQdered 
as a depanure in defpite of the court, and is ufed to (hew that 
the plaintiff ceafes to profecute his whole fuit for ever; but a 
fio/li profequi may be as to part ; and the a£lion may be brought 
againft both partners, though one pretends to be a bankrupt^ for 
the plaintiff may falfify'the certificate of the bankrupt* Stat. 
5 Geo. 2. i for if the plaintiff be obliged to proceed againft one 
only, he will lie under great difficulties, beckufe he muft then 
fet forth that the other is a bankrupt, which is a matter out of 
his knowledge. As to the objedlion to tlie manner of entering 
the nolle profequty precedents are in various ways } fome that the 
party came (not faying either in perfon or by attorney) ; others, 
that he came by his attorney, i Sound, aoz. 205. 339. 34a* 
Co, Ent. 172. b. there it is by attorney, Raft. Ent. 654. b. 

Lee C. J. — It is agreed on all hands, that in trefpafs againft 
fereral the plaintiff may enter a nolle profequi as to one, and that 
will Dot difcharge the other, and therefore I cannot (ee why it 
may not be done in this cafe ; and I do not fee how fo pioptr an 
advantage can be taken upon the Jlat. Ann^^ (as to the bank- 
rupt,) as is now taken by the entry of t\i\s noUe profequi s a r#- 
traxit is a total relinquiihment of the fait, and has a very dif- 
ferent operation from a nolle profequi : I am of opinion that the 
judgment ought to be affirmed : Wright J. of the fame opinion: 
Dennifin J. of the fame opinion ; and further faid, that the pka 
of the bankrupt is not a4)lea to the a£lion, but only a perfooal 
difcharge ; but that if one defendant was to plead a plea that 
was to go to the a£lion of the writ, he thought it might then 
have a different confideration ; but that is not the cafe here : 
this cafe is exaf^Iy the fame as where an a£lion is joint and fe- 
veral, for the Jlat. 10 Anna, r. 15. has made the partner (not i 
bankrupt) liable for die whole debt ; and I never faw a declara- 
tion where upon a joint contrafl it was fuggeftcd that one of 
the defendants was a bankrupt % and it might be doubtful at the 
time of bringing the a£lion whether the perfon was a bankrupt 
or not ; and I think this the moft proper way of declaring, and 
the mod proper form of entry } and this cafe is the very fanic 
(as to this matter of entering a mite prcfequi), as if it had been 
tre^afs againft feverai defeadantd* Tat judgtbedt was affirmed. 
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G)lcby ver/iis Norris. May 14, 1745. B. R. 

A Copy of mefne proccfs was fervcd upon the defendant, which The diteof 
^^ upon the backfide thereof was dated at a day to comei * *"y? "? 
{20 May 1745,) and even after the return of it, the proccfs it- Se\cft"bc 
iclf was fo likewife. Law/on moved to fet afide the writ : but rigHt h it 
per curiam, {abfente Lee C. J.) the indorfement of the xiate od weJlenough. 
the back of the writ is no part of the writ, the /j^f being right 
15 fufficient^ and he took nothing by his motion* 

Serjeant verfus Read-. B. R. 

^HIS is an a£lion of trefpafs againft the defendant, who is aStn.itft9. 
* fervant to the corporation oi Penfatife, for taking and car- ^•^* . . 
rying away three bufliels of barley ; the defendant pleads that fo^ArlT*** 
one Richard Daniel was feifed in fee of the manor of Ptnfance, buAelt of 
in which there was a quay or pier, whioh was parcel of the faid *»r*«y ©«<># 
manor ; and that he and all thofe whofe eftate he had, at their ^^ *^ ' 
own tofts and charges for time out of inind, had repaired and brought to 
ought to repair the faid quay or pier, and had of right taken a * ^^!Jj?-^ 
reafonable duty called buihelage, to wit, three Wincbijler bufliels ^52/ *' 
of barley out of and for every (hip's cargo of barley brought upon 
the faid quay to be exported in any (hip \ and that he the faid 
Richard Daniel, by indenture of bargain and fale, for the confi- 
derations in the faid indenture mentioned, conveyed the faid quay 
or pier to the corporation of Ptnfance, to hold to them and their 
fucceiTors in fee-farm for ever ; and that by virtue of the faid 
bargain and fale, and of the ftatute of ufes, toe faid corporation 
became feifed in their demefne as of fee 5 then he (hews in his 
plea that the plaintiff brotight upon the faid quay a (hip's cargo 
of barley, containing 1200 ^2/rci&^<r bu(hels» to be exported! 
and that he, as fervani to the corporation, and by their command, 
took out of the fame (hip the three bu(hels of barley in the de- 
claration mentioned, as it was lawful'for him to do by virtue of 
the faid prefcription : the plaintiff replies, that the defendant 
took the barley of his own wrong, and traverfes the prefcription ; 
and thereupon iffue is joined, and a verdi£t is found for the de- 
fendant in favour of the prefcription. 

And now it was moved in arreft of judgment on the behalf of 
the plaintiff by Serjeant Betfield^ Mr. Banks, and Mr. Gould^ and 
two exceptions were taken. 

i^, To the prefcription : That notwithftanding the jury have 
found for the defendant^ yet that the prefcription is void in law, 

as 
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99 being both uncertain and unreafonable, as to take a certaia 
quantity out of an uncertain one, no body being able to fay how 
much wat T^fiifs cargo ; and it may be a fmall or a large cargo, 
and three buflicls out of each fuch different cargoes can never be 
a ttafonable proportion ; alfo that the prefcription is not properly 
pleaded, becaufe it is without exemption to any perfons what- 
ever, and that it is well known tenants in ancient demefne might 
be exempted, and fo are the precedents with refpe£fc to to]]s \ alfo 
that it was unreafonable in this, that a man might bring com in 
order to be exported, and yet not export but carry it back again, 
in fuch cafe to take three bufhels would be unreafonable. 

To this it yras anfwcred by Sir John Straftge, Mr. Gundrj^ 
Serjeant Draper ^ and Mr. Henley^ for the defendant, and refolved 
by Lee C- J. and the whole court, that the word car^ is a mer- 
cantile term, and very well underftood when referred to a (hip, 
and is fufficiently certain ; and this cafe is very much like the 
cafe of ftallage, the partv bringing his corn to the quay having 
an eafement, the owner of the quay a damage ; fo in Lutw* 1519. 
there was a prefcription for fo much money for fetthig up a ftall 
in a fair, and for ground near the ftall ; and it was obje^ed this 
was uncertain how much ground; but it was held a good pre* 
fcription, for the quantity of ground near a flail is to be deter- 
mined by the ufage of the fair ; and the cafe in T. Raym. 233. 
is not like the prcfcnt cafe ; for the objeftion of Lord Haie was 
there, that it did not appear what quantity of fait was in the fliip, 
and perhaps there might not be. above two bufhels; but in the 
cafe at bar, the quantity of barley appears ; and as to the man- 
ner of pleading this prefcription without excepting any perfons) 
if it h^d been pleaded otherwife it would have been wrong, for 
this is a general prefcription. 

The 2d exception was to the title made to the corporation, 
that the indenture of bargain and fale made by Richard Daniel 
to the corporation, is only faid to be fur the confiderations 
therein mentioned, whereas it ought to have been pleaded to 
have been in confideration of money, or for a valuable confider- 
ation, and that nothing can pafs by bargain and fale without a 
pecuniary fatisfadion. i Lev. 170. ' 1 Rep* Mildmay. 3 Lev* 233* 
Mq. 569. 

To this it was ahfwered and refolved by the court, that 3 Lev. 
233. was the only cafe cited like to this, and which the CSiief 
JuiUce faid he did not well underftand ; that the cafes men* 
tioned were upon demurrer, but this is after a verdi£t \ and it i$ 
further pleaded in this plea, that by virtue of the indenture, 
which was made fo long afi;o as 1614, the corporatioa entered 
and were feifed^ and therefore the court will intend there li^ 9 

good 
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good and valuable confideration, efpecially as the plalotifF hat 
Dot thought proper either to crave oyer of the bargain and fale^ , 
(of which there is a frtferi in curiam^) or to demur to it, which 
he ought to have done if he had thought it infufficiently pleaded ; 
and if it be not fo well pleaded as it might have been, he is now 
too late after a verdi^ to take advantage of it \ it might have had 
another codCderation upon demurrer. Judgment for the de- 
fendant. 

Rex verfus Bull. B. R* 

11^ R. Uoyd moved for an information upon UtAftat. H. 5. r. 4, lalbmutte 
*" agalnft Bull for praftifing as an attorney when he was f"P»*^^- 
under-lheriff; but it was refuted, becaufe the affidavit upon ^^!i^!^ 
which he moved only fwore that he pra^lifed as an attorney, whiklieirM 
without mentioning what particular adls he did as fuch, that ^^ 
the court might judge whether .fuch a£ls were pradlifing as an 
attorney.. Lte C. J. faid an information was granted againft 
one Hu/h^ under-(heriff of Huntingdon/hire^ for the like offence^ 
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Walker ver/us Robinfom B. R. tsm.H%u 

^ s. c. 

TRESPASS for aflaulting the plaintiiF, ftopping his waggon, Cdflt. 
and taking away a cart-rope : the defciuiant by way of *!j"^ 
juftification pleads, that DonraJ<r, the place in which, {5V. is a IJ!^ 
borough by prefcription, and that the corporation have a right wbca the 
to toU of all goods paifing through the town, in confideration of j^**^* 
repairing the ftreets thereof; that the. plaintiff was paffing att.!I^3JUif. 
through the town with his waggon loaden with goods, and the c. 6« 
defendant, as collefkor of the toll, demanded of lum two pence | 
that the plaintiff refufing to pay it, he took the cart-rope as a 
diftrefs. The plaintiff by his teplieation fays, that the defend* 
aot4bd npt demand the two j^ce befon fcediftrasned the cart- 

rope. 
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rope^ and thereupon iflue is joined, and a verdid is for tb€ plaiit* 
tiff, and one (hilling and fix pence damages. This caufe was 
tried before Mr. Juftice Burnett^ who certified upon the Jlat. 
43 EH%* c* 6. upon the pofleay in thefe words : ** I do hereby 
^ certify, that the damages to be recovered in this a£lion do not 
<< amount to forty (hillings, but to one (hilling and fix pence, 
^ and no more/' 

Booth Serjeant came up lad term, and, moved for full cods : 
and now Poole for the defendant, in (hewing caufe, iufifted that 
the plaintiff was entitled to no more cofts than damages in this 
cafe, which is exprefsly within the Jlat, 43 £Jiz. c. 6. " That io 
« any aft ion perfonal brought in the courts at Wefttmnfler not 
** bemg for any title to lands, nor for a battery, if it appear to 
<< the judge who tries the caufe, and be fet down by him that 
<* the damages (hall not amount to 40/. or above, the court 
•* fhall not award cofts to the plaintiff any greater or more than 
•« the fum recovered (hall amount to, but Icfs, at the difcrction 
<« of the court." It was infifted by the ferjeant, that there be- 
ing an afportavit laid in the declaration, increafe' of cofts had al- 
ways in fuch cafe been given by the court. To which it was 
anfwered, that all thofe cafes were upon the conftrudion of the 
a2 £5*23 Car^ 2. cap. 9.^ that where there Is an afportavt^ the 
judge cannot certify upon that ftatute, but fuch cafe is within 
the ftatute of Ghucefier ; it does not therefore follow but that an 
afportavit may be within this ftatute 43 Eliz. 

It was alfo infifted for the plaintiff, that in cafes of fpecial 
pleading, if* a verdift be for the plaintiff, the court has always 
awarded an increafe of cofts. To which it^ was anfwered, that 
there can be no legal foundation for full cofts, unlefs the right of 
freehold comes in queftion, or in Tifon aj/^ult where the battery 
is confeffed, for it would be doing contrary^ to the exprefs enafl- 
ing claufe of the Jtat. 43 Eliz, And the cafe of Butler and 
Reeves^ Gilb.Rep. 195. was upon thc^at, ubr. 2. In the cafe 
of White'v. Stfiith in C. B. Pafcha 1744, for taking and canying 
away fand, there was a verdi£^ for the plaintii^ and lels than 
40/. damages; and WilUs C.J. certified they were the proper 
damages upon this^^/. 43 Eliz,; and the court wouid not allow 
more cofts than damages. ^ 

Bootle Serjeant replied, that the ftatute of 43 Eliz. as \this 
natter has never been put in ure, (before the late cafe in c^* 
mentioned,) and that is a virtual repeal of it according to fc 
Lit. 81.; and he faid, that die /at. 22 £5" 23 Car, 2. was a repc . 
of /at* 43 Eliz, pro tanto* y 

Lie C. J.— Although I do not remeriiber that die^a/, 43 JEy/r, Ij 
. €. 6. was ever put m urc, yet it is a fublifting ftatute, and if l 

this 
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tKis cafe be within it, we mud judge accordingly, for I do not 
know that this court has any power to difailow 2£ks of pajrlifH 
ment. This is merely a perfonal aAion, where no freehold was 
in queftion, neither was there any battery, but onlv an aflault ; 
and as the judge who tried the caufe has certified tnat is. 6d, 
are the damages, I think there is nothing to take it out of the 
Jlat* 43 E/iz. 

Wright J. ad idim. 

• 

Difmifin }.•— This is a new ca(<. I have heard it faid, that 
this ftatute of 43 Eliz, c. 6. had been explained away, but ioM^ 
gittfr thai arofe from its never having been put in ure. This 
ftatute of EKz. was intended to explain the ftatute of Ghucefier^ 
which was evaded by laying the damages in the declaration above 
40/., and was to enforce the true meamng of the ftatute of 
Gkuceflw^ and therefore enaAed, that if the judge would ccttify 
that the damages given were the proper damages, and which th« 
jury ought to give and no more, fo that it might appear that the 
aSion ought properly to have been brought iii an inferior court, 
then the fuperior court was to allow no more cofts than damages. 
I confefs I think'there are many anions, and that this is one of 
them, where neither the freehold may come in queftion, nor any 
battery coAfefTed or proved, very proper to be brought in a fupe* 
rior court, though the damages may not a^nount to 6 J., for the 
qwmtu^ of damages here are net fo much the matter in contra* 
verfy, as the prefcription and right to the tolU The ftatute of 
£&. and that of 22 Car. 2. are very difierent; Utitjirji by cer- 
tificate deprives the plaintifi^of full cofts, the Gtber bv certificate 
entitifls him to full cofts. But notwithftanding I think this a 
proper adion to be brought here, yet as the judge has certified* 
I cannot fee how this court can adjudge diredly contrary to an 
i8t of parliament. The a£tion of batterv was poilibly put into 
iii^Jlat. 43 Biiz.t becaufe it might be tnen thought that fuch 
a&ton would not lie in the county court, and to be fure it will 
not with vi et armisj but I do not know but it will lie without vi 
et arms* Fofter J. ad idem* And the rule to fliew caufe why 
the plaintiff ftiould not have full cofts was difcharged pn Utam 
amam. 
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Between the Parifh of Petroch in Devonlhire anJ 
Stoke Flemings B. R< 

A ;oor pt- jfNNR Giles wa» remdved by ordet of. two ju(Ucesr from Pe^ 
JjJ^*^ •" trocb to Stoke Fleming. Upon s(n appeal, the feffionaftate 
lervt tiiisf, fp^ially, that Anne Giles was bound by indenture as a poor pariih 

SitbMc childi widi confent of two jufticesi to Rebecca Gre^orj of the 
ingortai pari(h q{ Pefrocb^ to fcnrc from 1733, the date thereof^ tiUhef 
taTi^ned >g6 of twenty-onc (not faid, or marriage, as dircAed hj thtftat, 
om loan- 43 Eli9.)s that (he liirved Rebecca Gregory under that mdenture 
r^'e^* five ycarsy till July 17^ 1738, when Rebecca Greg^ agreed with 
where (tut PbUip Fowle of Stoke Fleming to affign over to him her apprentice } 
^ferred* accordingly Rebecca Gregnj delivered up to Philip Fawle the in- 
denture, and by an indorfement thereupon ai&gned to him alt 
her intereft therein. That upon the fame day Anne Gi/es% being 
then fourteen years old, bound herfclf by another indenture to 
Pbiiip Fowle to learn houfewifery, and to do fuch ether bufioefs 
for him as he {hould have to do, and ferved him from that time till 
17441 in the part(h of Stokk Fleming, lliat the day before the 
order of two juftices was made, the feffions yacated the indenture 
of apprenticeihip, whereby the pauper was firit bound to Rebecca 
Gregory (bat the court faid they could take no notice of tW, 
becaufe it did not appear that this vacating the fif ft indenture 
had any influence upon the two juftices in making their 
order). 

Mr. Gundry moved to quafli the order of die two juftice^i 
1/, Becaufe the (irft indenture wat not made according to the 
43 jS/fs., which fays, that poor girls OiaU be bound to ferve lill 
twenty-one or marriage^ and it is till twenty-one abfohltcly, 
which is void. 2^/7, That ^n infant has no power to bind her- 
felf, fo the fecond tiidentmre is void; or if the firft indenture 
fhould be thought by the court to be well enough, yet there can 
be no legal ai&gnment thereof, lb fervice under one or other of 
thefe will gain no fettlement* 

To this it was anfwered by Mr. Stracey^ and adjudged by t&e 
court, that the firft indenture is well enough and only voidable, 
and it is ftated there was an indorfement whereby RebeccA Gre^ 
gory afiigned all her intereft and term to come in the apprentice- 
Ihip, and the girl binding herfelf to PMip Fowle^ is only her 
confent to go to ferve him. To be fure, ftri£Uy fpeaking, an ap- 
prentice cannot be aiBgned over by law, except in London by the 
cuftom. In the cafe of 5^ Nicholas and Su Peter^s fyfwich^ where 
a boy was bound under the 43 Eli%. for four years and ferved 
them, the court held he gained a fettlement. So the order of the 
two juftices was confirmed, the pauperhvfing gained a fcttl^iu&t 
at Stoke Flemings where (he bft ferved* 
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Rex ver/us Gilbert. B. R. 

I^EFENDANT was brought up by a iab^as corpus^ upon Affiftlnf b 
^^ the return whereof it appeared that he was committed upon "»na»n« 
ik^fai. 9 G^o^ 2. for being taken with fire arms in company with S^*,^'bT 
feveral other perfons felonioufly aflemble J, aiding and afliftiug the ftac. 
in the clandeiline running of goods 5 Mr. Smythe moved that he ** ^"* *• 
ought be admitted to bail, as being pardoned by thc^at. 1 8 Geo, 2* 
But per curiam ^This oiFcncc is not pardoned by the (latutet 
and the defendatu, if he thinks proper, may upon his trial plead 
the ftatuce ; but as at prefent advifed, we diink this crime is not 
pardoned by the 18 Geo^ 2. fo the prifoner was remanded. 

Simmons verfas Parmenter & al. B. R. 

/^ASE upon a joint bill of exchange, one defendant is outlawed, wheKtU 
^ and the plaintiff declares againil the other fctting forth the defendant 
outlawry ; the defendant'craves cysr of the original writ and g-^^^^oj 
record of outlawry thereupon, and then pleads nul ticl record^ of a record 
without inferting the oyer which he had craved and had ; the *^'^^ '• ^«* 
^\^\ni\Srt^\\t& quod hahetur tale recordum, and after the paper- deciaJatio^n, 
book was made up, it was moved by Serjeant IFynne and others he need tit 
oh the behalf of the plaintiff, that the defendant might be ob- ^*^^^^ 
liged to infert the oyer (which he had craved) in the paper-book. *° ^^ 
But per curiamSuch a motion was never known ; and if the 
plaintiff has a mind to fet forth the oyer or record of outlawry, 
he may do it in his replication ; for the party who has had oyer 
may do as he pleaf'js, whether he will fet it forth in his plea or 
not; fo the phintiff then moved for leave to amend his repli- 
cation, by i'nferting the record of the outlawry, which was 
granted upon payment of cods. 

Cited %Lutw. 1695. and 2 Barnes 266, JFeavers^ Co, v. ff^^re, 
1 Barnes, Spinks v. Bird, 66. 

Note ; When oyer of a bond is demanded, the defendant when 
he comes to plead, fcldom fcts forth the whole bond, but only 
the obligation or condition, or fo much thereof as makes for his 
purpofc. 
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Cooke veffus Berry. B, R. 

Hew trial ASSUMPSIT upon a promiffbry note ; defendant pleaded 
"**"8T«>t- yjr thatthepUintiffacccptcdof fome cherts of tea in fatisfadion, 
ofevide*ce Upon which ifluc was joined, and there was a verdift for thcdc- 
which might fendant ) it was now moved on behalf of the plaintiff* by Sir John 
^Md ^^" Strange and Mr. Crowle for a new trial, upon an affidavit that 
die trial. ^^^ phintiflF took this to be a (ham plea, and that he had a letter 
under the- defendant's own hand, wherein it appears the defend- 
ant had difpofed of the tea to another perfon, and wherein the 
defendant fays he will pay the piaintifP his money due upon the 
note, which letter the plaintiff did not produce at the trial, thhik- 
ing the plea was a (ham^ and that the defendant could not poflibly 
prove it. 

In ■ fci. fa. Hyxtper curiam^^cw trials are never granted upon the motion 
•" ■i"^«: of a party,, where it appears he might have produced and given 
f?Slne*haV "material evidence at the trial if it had not been his own default, 
a reieafe and becauiie it would tend to introduce perjury, and there would never 
omita to ^e an end of caufes if once a door was opened to this. Suppofe in 
ft^lnot * ^fcire facias upon a judgment, the defendant has a reieafe, he 
have an IS fummoned, and has an opportunity of pleading it, and does 
ta^ttqoe- not, he (hall never have an audita querela; this is a very ftrong 
* cafe at bar, for the plaintiff has notice of the defence of the de- 

fendant in his plea, and oughf to have come prepared to falfify it 
aStik.653. at th€ trial. And Denmfon J. faid, he remembered a cafe of a 
» Mod. as. horfe plea, where the defendant pleaded he gave the plaintiff a 
horie in fatisfa£lion ; plainti^ looked upon it as a horfe (ordiam) 
plea indeed, but the defendant at the trial proved it a true plea. 
Rule to (hew caufe why there (hould not be a new trial was 
difcharged. 

Barlow verfus Evans. B. R. 

Scire facial rCIRE facias againft ball upon a writ of error of ^ Judgment in 
againft b»il O the Commou Pleas for certain damages, fetting forth that J, 

in error of a - - n -n • i ^i^°t tri^ 

judgment rccovcrcd agamlt B. certam damages, and that the defendant 
for damage* bound himfclf in a recognizance in 193/. to be levied upon his 
muft'b^tcf ^^^^^ ^"^ chattels, in cafe the plaintiff in error did not profccutc 
flicwcure his writ of error with effcft j then the fcire facias commands the 
%hy the flieriff to give notice to the defendant ( the bail) to (hew caufe why 
Aouid not ^^^ plaintiff (hould not have execution of the damages afore/aid^ 
have exfcu- according to the form of the recognizance aforcfaid ; the defcnd- 
TH ^ ^^^ *"^ demurs, and (hews for fpecial caufe that the word damages 
m^nTriit aforefaid is wrong, and that it ought to be debt aforefaid 5 the 
fjamages. plaintiff joins in demurrer. 

Ford 
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Ford (ox the defendant infifted, that a fc'ire facias is a new 
a£Hon and in the nature of a declaration, i Infl. 290. h. And 
that if an aciion had been brought upoa the recognizance it muft 
have been debt ; and here the demand is not of damages and cods 
in the original adlion, but of the fpecf(ic fum of 193/. entered 
into bjr the recognizance, and fo prayed judgment that the fcin 
facias might be quaihed* 

Luke Roblnfort for the plaintifF inGfted it is well enough, for 
iht fcire facias is for the defendant to (hew^ caufe why the plaintiff 
(hould not have execution of the damages afore faid, according to 
the form of the recognizance aforefaid^ and the word damages may 
be confidered only furplufage* - 

But per curiam — ^This is upon a fpecial demurreri and the 
particular defed in the writ is pointed out, which the plaintiff 
might have amended \ it ought to have been to (hew caufe why 
the pl/mtiff (hould not have execution of the faid debt of 193 /• 
according to the form of the recognizance aforefaid ; and no cafe 
has been cited to (hew that wherever a defc£l has btren pointed 
out by a demurrer, that the court have confidered fuch fault a 
furplufage, and they faid they thought it was not furplufage. 
Judgment that the writ be quaflicd. 

/ 

Douglas verfus Hall. B. R. In Error. 

'ipRESP ASS, afTault, and battery in the C. B. Not guilty, Quo^ cum 
^ vcrdicl and judjrment there for the plaintifF below. Error is '" treipai* 
brought, ind upon the common errors alFigncd, it is obje£led for ^r^^r a'Ver- 
thc plaintifF in error that there are two counts in the declaration, d-a «t,d 
and both of them are by way of recital with a quodctdm^ &c. which «"or e c. B. 
is error, and cited by Mv.Stracey, 2 Lev. 206. 2 Bui^. 206. 2 Sho. 2 Salic. 636. 
27- 295. 447. and Norman v. George^ Hil. 4 Geo, 2. wliich was 
trefpafs, afTault, and battery in C.'B* and error after a verdict 
for the plaintiff below, and was the very fame point as now at 
the barj and he faid he was informed the judgment was reverfed. 

Draper Serjeant on the other (ide admitted all the old cafes to 
be as cited, but infifted that of late it had been otherwife re- 
folved, and that the count might be made good by the writ which 
is fet cut in the declaration, and is affirmative ; and to fliew 
that counts in trefpafs are helped by the writ- part of the dcclJ^- 
ration cited i Sid. 187. and Franhlyn v. Reeve^ B. R. Altch. 
term, 9 Geo. 2. error of a judgment from the C B. in trefpafs, 
where after the fttting out the writ in the declaration the plaintifF ' 

counted for taking and carrying away divers loads of dung and foil, 

H 2 without 
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without faying of bis thi fsud plainijff*s^ and the court hdd it 
tras made good by the writ> part of the declaration. 

Lee C. J. —The cafe of Norman and George was the very fame 
As this, but what judgment was |iven I cannot fay, or whether 
itny : but as at prefent advifed i think this declaration is well 
enough i it fets forth the writ, that the defendant was attacked 
to anfwer the plaintiff of a olea of trefpafs, wherefore with force 
Znd arms, isfc. and then die declaration upon that writ is quod 
tum^ &c. the writ and count may be confidered as one, and I 
think thtquare vi ist armis in the beginning is a fufiicient aver* 
ment. i Sid, 150. 187. i Lvtttf. 1509. Cro. Bliz. 185. ipS* 
to (hew that the writ and count are one : upon the whole, I 
think the quod cum is helped by the quare vi iff armis. Sec. I do 
not indeed remember any cafe in this court i>y bill where this 
fault has been helped. 

Wright J. inclined to the fame opinion, and faid, that by the 
note be had of Norman and George, no judgment was ever given 
in it 

Dennifin J.— I am glad the court is inclined to get over this 
cbjcAion ; I heard the cafe of Norman and George fpoken to, 
and the difficulty with the court was, that where any thing is 
obje£led as a variance between the count and the writ upon a writ 
of error, they thought they could not take notice of it without 
the writ was brought hither; this ftuck with them at that time. 
Where the writ is fet out in the decoration an C. B. it (hall be 
taken to be as fet out, 2 Vent. 153. 2 Lutw. 11 80. The pre- 
fent cafe in (hort is this, that the defendant was attached to 
anfwer why he aff^ulted the plaintiff, then he counts upoh the 
writ with a quod cum^ &c. I think we may rejed the quod cum 
as furplufagc, and why (hould we not do it as well as where a 
man's name is midaken ? it may be called a variance, but I think 
it is a very immaterial one after the merits are tried. Perhaps 
it might have been bad if the defendant had demurred to it, biit 
I am much inclined to think it well enough upon a writ of error 
after a verdifk. 

To be fpoken to again. 

But I fuppofe it was never fpoken to agalnj the plaintiff in 
error feeing the court tiiclioe againft him. 
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Oufton verfus Hcbden, B, R. In Prohibition. 

in ULE to Ihcw caufc why a prohibition fliould not go to the PreWbirfon. 

*^ court of Admiralty J the defendant Hebden being apart- where that 

owner of the (hip ScarbrS^ procured a warrant from the AdmU ^rr^^n 

raltj and arreiled her in port. of«ihip,tiii 

owners o£ 

The fuggeftion for a prohibition fets forth the proceedings in ^^^^^^^ 
the Admiralty, (tates the libel, which is, that this (hip was built a^reft the 
at Scarbrd^ that the builder fold one third part of her in futeen J|P 1° ^ 
parts, retaining the other two thirds of her to himfelf, tliat the indw'm^ 
whole (hip is worth about 500/. that the builder mortgaged hit af curitfo 
two thirds, and died, and that his widow and reprefentativc fold ||J/JJJ° **' 
the fame abfolutely to Oufion^ who is now the mafter as well as beftm they 
owner of two thirds : that this fate to OuJIon was made without ^f^\ be per* 
the confent of the other part-owners, and without any fecurity ™[^j**^m 
given to them by Oufim g that he being mafter and chief part- of^^ 
owner, infifted upon going a voyage againil the will of the other 
part-owners ; that he refufed to pay them for their (hares, (they 
defiring not to continue any longer part-owners with him,) or to 
fell the (hip and diftribute the money among them in propor- 
tion $ and then the libel concludes praying the (hip m;iy be fold» 
or that they may have fuch other remedy as may be thought 
proper by the Admiralty. 

Oufian in his anfwer to the libel fays, that Hebden*s (hare lA 
not worth more than 50/.; that the other parts are worth 450 /• s 
that the other part-owners agreed to his {Ou/l^n*s) purcliafe, and 
did not inGft upon his giving fecurity before the inllitution of 
the fuit in the Admiralty ; and then he fays, that there is no 
fuch ufage as fet forth in the libel for the court of Admiralty to 
fell the fliip, and fays th^it he inG*1ed the (hip (hould go the 
voy.>ge, and it is fuggefted for a prohibition that the admiral 
has no jurifdiflion in port. 

Doftor Strahan againft a prohibition ^The fuit in the Admi- 
ralty is inftituted againft the (hip and not the perfon,- and it id 
clear the admiral has jurifdidion in this cafe from many autho- 
rities ; from the lavs oiOieron made in that idand by Richard i. 
when he came from the holy land, Prynn lai. and he cited 
Jot. 4 Ann c. 16. as to feaman's wages; and fcvcral orders of 
council, v/as. of 14 Dectmb^r 1644, and in March 1665, and 
an agreement between all the judges of England aud the judge 
of the Admiralty of iB February 1632, which was confirmed 6f 
' the lung in council, and orderrd to be regiftered among theit 
orders a copy whereof is in Prynn. 

H} Serjeant 
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Serjeant Booile of the fame fide — ^The defendant being a part-r 
owner is in the nature of a tenant in common, and there is no 
remedy for one tenant in common againft another at common 
law for difpofing of the whole (hip, and fo is i Lev. 29. 
Lit, fee, 323. T. Raym, 15. And ^here there is no remedy 
at law, this court will not grant a prohibition to the Admi- 
ralty. Fide I Roll, Abr. 530. C. pL 3. l Ld* Rajm. 223, 
Fiizgib. 192. 

Pocle of the fame lide— This is not a common law queftion 
touching property, for the refpeftive (hares of the owners are 
admitted upon the face of tlie pleadings ; but the queflion is 
concerning tlie cxercifc of property, and as this is a matter for 
which no remedy can be had at common law, this court will 
not grant a prohibition \ courts of law can i(rue no procefs to 
prohibit walle, and do not take cognizance thereof until after it 
is done. To (hew this, fuit is proprrly indituted, Skin, 230. 
And there is no want of jurifdi^lion, nor of a proper trial in the 
Admiralty, and the fuit there is in rem and not inperfonatn^ 

Sir Thomas Booile for a prohibition-— This whole tranfadion 
appears to be at Scarbrdy from whence the /^// may come, and it 
is univerfally laid down in our booksi that the Admiralty has no 
jurifdifliqn of matters done at land, whether herci or beyond 
fea, and if a contrafl be agreed upon at fea, and fealed and 
fmi(hed at land, it is the fame as if the whole had been made at 
land ^ they pray to have the (hip fold, the moft that can be dQne 
is only to oblige Oitfton to give fecurity. 

Lee C. J. — Are you willing to give fecurity ? 

Sir T, BcGik'^'Sf^c rauft take it as it appears upon the librl, 
which contains more than thi; Admiralty has jurifdi£lion of, viz^ 
it prays a fale of the fliip •, the cafes cited by the doGor only 
fiicw that the Admiralty has jurifdi^ion concerning the laying 
of (liips in j5ort, and injuries done to one another in port by lay- 
ing too near, t^'r. feaman's wages, oV. but even in cafes of 
w.ij^cs, if they arc not in the common way^ but by fpecial con- 
trad at land, the Admiralty lias no jurifdidlion. As to the 
orders of council, this court never did, nor ever will take notice 
of them, they are of no authority at all to a court or a jury, and 
I hope never will reach the jurifdiftion of this court; and as to 
the agreement between the judges and the Admiralty, that is of 
no authority at all. It is objctled that a part-owner hs^s no re- 
medy at law againft another, in anfwer. Carth. 26. Lord Holt 
was clear of opinion that one * part-owner may have a fpeci:^! 
action againft another for hindering him to ^0 out with the fliip. 
Vide I Ld. Rnjm. 223, 
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Mr. A. Fawies of the fame fide — ^Thc original jurifdi£iioii of 
the Admiralty is either by the connivance or permiflion of the 
common law courts. The ftatutcs of Rich. 2. and H. 4. are 
only iti affirmance of the common law, and to prevent the great 
power the Admiralty had j^ot by the laws of Ohron: and the 
true reafon for their jurifdidion in matters done at fea, is becaufe 
no jury can come from thence; for if the matter arifc in any 
place from whence the pals can come, the common law will not 
fuffcr the fuhje£l to be drawn ad aliud examen ; and this is the 
true touchdone to try whether the Admiralty has jurifdiclion. 
\% Rep, 129. RM Abr. 53 r. Owen 122. Brownl 37. 
2 R7iL Rep, 413. It appears HihJen^ at Srarbro, before a notary 
public protefted againft Oiifton^ or any other pcrfon's navigating 
the (hip out of the port of Scarhroy by the 4th article of the libel; 
from whence the pais miy come ; and in cafes between man and 
man the Admiralty has no jurifdidion. Cro* Ja. More 8yi« 
^ 2 Rip. 49, Mo. 9 1 6. 

Whether the court of Admiralty can compel fecurity to be 
given in this cafe has bcren vexnta qucjiio^ and thit they cannot, 
fee Hitrd. 473. Carth, 26. 6 Mod. 162. Though the Admi- 
ralty has no jurifdiftion, yet a remedy may be had In the Hall \ 
for in the cafe of Cohh and Mnjters in Chancery, before Mr. 
Jiiftice Parker^ who fat for the Chancellor, it was decreed that 
the greater part-owners (hould not navigate the (hip until fecurity 
given to the others. Mr. Hume and Mr. Law/on were both of 
counfel in that caufe. But fuppofe the Admiralty has a jurifdic- 
tion to compel a fecurity, yet there is no fuch thing prayed in 
the libelj which is ooly to fell the (hip ; and I humbly infift there 
ii no court whatever can compel any man to part with his pro* 
pcr^y againft his wiiL 

Lee C. J.-^Generally fpeaking, the court of Admiralty has 
no jurifdiilion of matters or contra£ts done or made at land 5 but 
this particular cafe muft be determined upon the whole cafe aa 
it appears upon the pleadings. Now the libel concludes with pray- 
ing that the (hip may be fold, i^c, or that the party Ubeiling may 
have fuch other remedy as that court Jhall think proper, I have no 
doubt' but the Admiralty has a power in this cafe to compel a 
fecurity, for this is a proceeding in rrw md not in personam; and 
this jurifdiftion has been allowed to that court for the public 
good, a« is confirmed by the cafe cited from Fitzgib. where it ia. 
laid that courts of law have allowed it. I^dred the Admiralty 
has no jurifdiftion to compel a fde, and if they (hould do thatj^^ 
you might have a prohibition after frntence, or we ma,y grant a 
prohibition againft felling, or compelling the party 10 fell, or tck 
l?uy the (b tr^s of the others ; wbich was agreed to per totam aim 
riam^ and the rule as to that was made abfolute *, but as to COCCW 
peiling a fecurity to be given, the rule was dif9hargc4^ 

H4 
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Johnfon vcffus Bridgwater, B. R. 

A fmaJI 'T^ H E bill oi Middle/ex was returnable on Friday next after the 

jniftike in X moriow of thc holy Trinity. The plaintiflF s attorney dc- 

thp dedwa* Hvcred a declaration to the defendant's attorney, intitlcd of Trinity 

tiOD not a ternii in the 19th year of King George 2. wliich the defendant's 

"fS^h^^** attorney at the fame time told him was wrong, and ought to be 

Judgment, Trinity term, in the i8th and 19th years of thc king, (for the 

and the roll cflbin-day was in the 1 8th year, and all the reft of the term in the 

J?*Ju* 19th,) and defircd him to make it right, which he refufed to do, 

and proceeded to judgment for want of a plea. And now Ford 

moved to fet afide the judgment, inCfting that there was no fuch 

term as Trinity term in the 19th year, and faid the like thing 

happened about the 7th year of the prefcnt king; and Lord Hard* 

nvi/ke faid, it ought to be ftyled Trinity term, in the 7th and 8th 

years of the king. The court agreed it was Trinity term, the 

17th and 1 8th years of the king, and faid if the rule was right it 

would be well enough ; and the Mafter in court faying, that many 

^ declarations in this term were intitled in the 19th year, they 

thought it was too much to fet afide the judgment for this fmall 

sniftake, becaufe it might affe£l many other cafes, and be of 

great public inconvenience to many plaintiffs j and difcharged tho 

rule to fhew caufe* 

Behema verfus James, B. R. 

C >py of pro- A COPY of a latitat was ferved upon the defendant, without his 

^K**'**! *^ name to the notice, at the bottom of the copy ; and it was 

defendant * '"oved by Mr. Hujpy to quafli the latitat^ which was done per tot, 

name to the CHr»: and they faid it had been often fo ruled, and that ihc^at^ 

bottom U*** ? ^^^' ^' ^^'^P^^^^^y 'acquires it. Fawcel for the plaintiff oppofcd 

fcad^" itftrongly. 

Smith verfus Davies. B. R, 

A freeholder 'T' H E lord of the manor of Tootham in Sujfex brings this cje^t 
it wfufcd « 1 men t for lands, claiming them as copyhold. The defendant 
fpea^thc' *^ * freeholder in the manor, and claims tne lands in queftion as 
rolls of the freehold \ and the defendant moved for a rule to infpc£t the 
"frblrTtJn ^^^^^ ^^^^^ of the manor i but it was refufed /^r curiam^ and they 
bimrdfand f^^^i f"ch a rule was never heard of; the plaintiff" is not 
thelord obliged to aflift the defendant to make out his title ; and Lee C.J. 
JomwI." '^^^.* ^^^^ churchwardens, in a cafe lately, were refufed to infpeft 
parifii books, where they thcmfelvcs were parties. 
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Gulliver ver/us Wickett. B. R. 

THIS was an cjcdment,'upon the trial whereof this cafe was Devifttoa 
made for the opinion of the court. «fc»M in 

* yentre fa 

snerei wiicn 
Jtobert Waith being feifcd of lands in fee, by his will of the 8th ^ "^^ 
of December 1686 dcvifed the whole to his wife Katharltte for her ^d!lL^ ^ 
life, and after her death to fuch child as (he was then fuppofed Aod what 
to be enfeint with, and to the heirs of fuch child for ever, pro- ""^ wor<«iof 
vided that if fuch child as Ihall happen to be born (hall die be- "^"^^^ 
fore the age of twenty-one years, leaving no ifluc of its body, of limiu- 
thc rcverCon of. one third of the faid lands fliould go to hi^ wife ^*«>>^^ 
and her heir?, one third to his fiftcr Elizabeth and her heirs, and g^ ^^„, 
the other third to his Cfter Ann and her heirs. tory devife. 

The teftator died foon afterwards, leaving his wife, who was 
not with child nor ever had one, and three fifters, Elizabeth^ 
Jfm, and Mary^ his heirs at law, to the laft of whom he only 
gave a legacy of five pounds. The leiTor of the plaintiflF claims 
under the wife and two fillers Elizabeth and Ann^ and the de* 
fendant claims under the other Cfter Mary. 

The principal queftion for the conGderation of the court is, 
whether the devife over to. Katharine^ Elizabeth^ and Ann be a 
good devife or not ; for if it is good, then judgment muft be for 
the plaintiff; if not good, then one-third dcfcended to Mary^ and 
it will be for the defendant. 

This cafe was folemnly argued by Mr. Commyns for the plain- 
tiff, and Serjeant Skinner for the defendant, Hil. 1 7 Geo. a. and 
by Mr. Ford for the phintifF, and Bootle for the defendant, Trin. 
18 (5* 19 GtQ. 2.; and in thfs term Lee C« J. delivered the 
opinion of the whole court for the plaintiff, 

Lh 
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Lee C. J.— The intention of the tcftator upon the face of this 
will is v<;ry plain and clear, and therefore it ought to be fulfilled 
if bylaw it can. The devife to Katharine for life, with remain- 
der to fuch child as my wife is enfeint with in fee, wc are of 
opinion is a good contingent remainder to a fuppofed child in 
venire fa mere ; and if there had been no devife to the wife for 
life, the devife to the child in ventre fa rnere^ being in futuro^ 
Would have been a good executory devife \ but as in the prefent 
cafe the devife to the child in ventre fa mere is after a freehold 
to the wife, it is certainly a good contingent remainder. 
Salk. 229. Cro, Jac, 590. 2 Saunders 388. Bridgman 3, 
The devife being to the child and its heirs, if the will had ftop- 
pcd there it would have been an abfolute fee, but the provifo 
which follows has contr aded it, and made it a fec-fimple con«i 
ditional. 

iVent.ao2. But it IS objeftcd, that the provifo is a condition precedent) 

Salk. 570. ^^^ jj^jjj jj^^j birth of a child is a condition precedent ;'but wc arc 

of opinion that the devife to the child is a limitation of a re-* 

mainder. i Vern. 304. Po/Iex, 72. 3 Kcb. 122. 2 Lev, 21, 

1 Fent, 229. Page and Hnyward, Trin. 4 ^nna ; and hj 
Holt C. J.— The word condition is to be confidered as a limit- 
ation, whereby it appears that it may be confidere4 W a limitation 
either where the devif? is in taij or in fee. 

Then it is further obje£ted, that though it is now fettled that 
a devife to a child in ventre fa mere may be good at initio, and 
take efTeft when fuch child comes into life, yet where it appears 
afterwards that no fuch child ever was in rerum nalura, the devife 
becomes void ex poftfaBo. But in anfwer to this it muft be ob- 
ferved, chat no cafe has been 'cited to fupport this, nor is there 
any rcafon for this difference, for we are of opinion, that whether 
the limitation to the child never took effe£l, or whether it did, 
and was determined, is the fame thing, as appears by th^ cafes 
cited I Zw/j. 297. 2 Leon. As the remainder to the child never 
could take place, the next devife over muft take qffeft, Dyer^oo* 

2 rern. 723. For taking the provifo to be a limitation, and not 
a condition precedent, thefe cafes aipount (o a full anfwer | and 
therefore we are all of opinipn, 

•Note; The That the true conftruftion of this will is, that here Is a good 
Chief Jiif- devife to the wife for life, with remainder to the child incontiu- 
limcs^c^ard g^^^y in fee, with a devife over *, which we hold a good executory 
this devife devi(<f, as it is to commence within 21 years after a life in beings 
ovcrexccu- and .if the contingency of a child never happen, then the laft* 
f!inettmes remainder to take efreft upon the death of the wife, and the 

he called it a rrm3indcr (!n de.ivrr'.ng the opinion of the court); (o that It fcema to me uocertala 
whether they dcic^jiintd it an exccu.or^ devife or a contingent icmaindcr. 

number 
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onmbcr of contingencies arc wot material, if they arc all to hap* 
pea within a life in being, or a reafonable time afterwards. 
Judgment for the plaintiff. 

Andrews v. Fulham^ Tnn. 1 1 Geo, 2. B. R. The fame quet 
. tion was determined with repjard to leafelioKI lands to be a good 
remainder in thirds 5 and in HiL 1742, in C. 5., three judges 
in court, the fame cafe between Roe and fFiciii/^ lield, that the 
devifc over was a remainder depending upon a contingency 
which never happened, Und therefore never could take cffe£k } 
cited per Serjeant Skinner arguendo ; contra the prefent deter- 
mination. 

« 

The Mayor, l^c. of Northampton vcrfusVfdx^. B. R. 

^HIS is trefpafs for breaking and entering the plaintifPs clofc tStra.ti3S. 
-^ called the Butcher^row in the town of Northampton^ and 5^,^V 
erefting a ftall there for a certain fpace of time j the defendant ^iii^hl^, 
by leave of the court pleaded three feyeral pleas ; i/7, The gc- iJaii in a 
neral iffue to the whole; 2(//y, As to breaking and entering the "^y'««»«ft 
uid clofc, eredtmg a Itall there, and permittmg it to remam for ncenfe for 
the fpace of twenty hours ; he pleads, that the faid place where that purpofe 
the trefpafs is fuppofed to be done, is as well called by the name ^^^ ***^ 
of A, as by Butcher-row^ and lies within the town of NortA^ foi^^oUier-^ 
amptjn^ which is a burrough by prefcription, and that time out wife ttcffaft 
of mind there has been a public market there for buying and ****• 
felling, i2fc> : and fays there has been a cuftom time out of mind, 
for every butcher, being a freeman of the town, to creft a ftall 
in the faid place to cxpofe his flcfli to fale without paying for the 
fame, and avers thnt he is a freeman and a butcher, and juftifies 
entering the faid place, (being on a Saturday^ which was the. 
market-day,) and erefting a ilall for expofing his flefli to fale, as 
it was lawful for him to do, which he fays is the fame trefpafs 
mentioned in the declaration, ^^dly^ He pleads, that as to pla- 
cing the ftall there, and permitting it to remain 20 hours, that 
thp town of Northampton is an ancient town, and that the loctts , 
in qtio is within the faid town ; that there is a public market 
holdcn every Saturday in the locus in quo for felling of butcher's 
meat, that he therefore entered the fame place where the market 
was kept, with his meat, to fell the fame, and erc£led a ftall for 
cxpofing his meat to fale in the faid open market, and laid his 
meat upon the ftall for felling it, which ftall he fays was ne- 
ceflary for him for the cxpofing his meat to fale, as it was lawful 
for him to do, which js the fame trefpafs, l^c. 

As to the 2d plea the plaintiff replies v/iih a pr<ittJiando^ and 
travcrfcs the cuftom. . 

. . As . 
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As to the 3d plea, the plaintifF replies with a like preieJlanJ*^ 
admits Northampton is an ancient town, that the hcus in quo is 
within it, and that a market is held there on every Saturday^ and 
fays that the corporation is fcifed in fee of the faid clofc in 
which, ^c, and of the faid market, and that the defendant, 
without the licenfe or confent of the plainti£F, and of his own 
wrong, entered and erected the ftall. 

Defendant rejoins to the replication to the 2d plea, and takes 
iflue upon the traverfc of the cudom. 

And to the replication to the third plea there was a frivolous 
rejoinder, and thereupon a demurrer by the plaintiff,' who (hewed 
for fpecial caufe that it does not appear that the defendant had 
any legal right to fct up a ftall in the market, nor had any leave 
fo to do from the plaintifF, who is feifed both of the foil and 
market. 

So that there were two iflues joined to the country, wz. upon 
the Not guilty, and the cuftom, which went down to be tried, 
and a verdi£l was found for the plaintifF againft the cuflom, and 
alfo for the plaintiff upon the Not guilty. 

But as by law the defendant with leave may plead as many 
pleas as he thinks fit, and if any of them be a good legal defence 
for him, he muil fucceed againft the plaintiff; or if none of the 
pleas be good, yet if plaintifJF has miftaken his adion, he cannot 
have judgment againft the defendant ; therefore the defendant 
by his third plea having infifted that he had not only a right to 
come into the market, but alfo to fet up a (tail there, it being a 
public market, the plaintifPs replication was not a good anfwer 
to it, as he infifts, and therefore the demurrer was argued three 
times at the bar, viz. in Mich, term 1 8 Geo. 2. by Luke Robin- 
fin for the plaintiff, and Serjeant Draper for the defendant ; in 
Hilary term 18 Geo. 2. by Mr. Starkey^ poftman of the Exchequer 
for the plaintiff, and Witles the king*8 fcrjeant for the defendant, 
and in Trinity term lad by Sir John Strange for the plaintiff, and 
Mr. Gundry for the defendant. I heard and noted all the three 
arguments \ the fubitance of all of them being contained in the 
laft, I (hall only fet that down here. 

Sir John Stroffge for the plaintiff— There are two principal 
queftions arjfe in this cafe. 

I. Whether of common right every perfon in England may 
come into a public market and crc£t a itail there I 
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2. If he cannot do it, (which I (hall endeavour to (hew he 
cannot,) Whether an adtion of trefpafs is not the proper a^ion 
in this cafe for the plaintiffs as owners of the foil ? 

Stailagg and piecagi are fo well known in the law, that they 
want no definition : but if it be of common right to ercft a ftall 
in a market, there is an end of them both : the common right 
that has ever been contended for, as to a market^ has never been 
carried further than the coming into the market to expofe goods 
to U\t 5 if any one^J coming will have Tkflall^ he muft pay for it, 
which isjlailage^ and if he breaks iht/oil it is ptccnge. The right 
to a market, and right to ihe/oil^ arc very different things, and 
one may belong to one man, and the other to another, ^ndjiallage 
and piccage arc incident to the foil ; therefore if the king grant a 
fair or market with toil certain, to one and his heirs, to be held 
within land that \i horough engli/bf and the grantee dies, the heir 
at the common law (hall have ihe/air or market^ and the tol/i 
the yoangcft fon (hall have the piccage zxiAjiallage with the foil, 
by the cuftom. Mo. 474. 

Piccage and flallage are very different from tolU for toll Is cer- 1 Inft. 2z«. 
tain, is payable by the buyer, and not unlefs there is a fale, and 
muft be by grant or prefcription ; but piccage and flallage are un- 
certain, payable whether the good^ on the Itall be fold or not, and 
are due of common right to the owner of the foil, even where a 
new market is held or kept ; and therefore as I infift the foil is 
no further appropriat;'d to the ufe of the public, when a market 
is held thereon, than for liberty to any man to enter the market 
to buy and fell there, any perfon who wants an eafemcnt, (as a 
floll is,) n\uft agree with the owner of the foil for licenfe to erc6t 
«»/, and if he ere£ls one without^fuch leave, he is a trefpaffer. 

It appears upon this record that the plaintiffs are the owners 
of the foilf that the defendant ercfted a /iall thereon without 
their licenfe, for it mufl be taken he had no licenfe, he not hav- 
ing pleaded any; but however, it is averred in the replication 
that the defendant did it of his own wrong. 

If a man cannot fix a /tall in a market of conrimon right, it 
follows he muft make fomc compofition with the owner of the 
foil before he can do it 5 for if a man ufes my fail without my 
leave, I may maintain trefpafs againft him 5 and an a£lipn oi debt 
will not lie, for here is no certain duty or rccompence, nor can 
the plaintiff diftrain, hecaufc there is no certain demand. Cafe on 
an cffumpfit^ or quantum meruit will not lie, becaufe there is not 
any contraB^ and thefe muft be grounded upon a promife, either 
ixpreffed^ or fuch as the law will imply ; and as this was done 
without the plaintiff's licenfe, and of the defendant's own wrong, 
vhich is confcffed by the demurrer^ there could be no contra£f. 

Stallage 
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Blbonrs Stallage IS a fatisfaaion to the owner of tlic /oil in a market^ for 
wr&'f ' ^^ liberty of placing ^Jlall upon it 5 the plaintifF is the owner 
Boyer verbo of the 7^// here, ilnd fo has a right to fuch fatisfadlion, and there 
Eftaiiage. is no right without a remedy. If, therefore, neither deht^ ajfump- 
Gklff 'fi^^ ^^^ Quantum meruii will lie in the prefcnt cafe, nor the plain- 

tiff can diftrain, (as I b^ve already (hewn,) irefpafs mud be the 
only remedy. 

I (hall now take notice of inrhat Was faid of the other fide upon 
the former argument. It was faid, i^, That as the law gives 
the defendant leave to come into the market to fell his goods, it 
will alfo give him every thing nece'fTary for the convenicncy of 
felling and cxpofing them to fale ; and that it appears upon this 
record that a jiall was neceflary for the defciutant in the market. 

In anfwer to thisy it muft be admitted, that every perfon may 
come and bring with him to the market his goods to fell, but if 
he wants any conveniencies there^ as a flail of lefs or greater di- 
menfions, he muft agree with the owner of the foil for itj for if 
it were otherwife, there would be nothing but ftrife and confu- 
(lon, inftead of peace in the market ^ and the ftrongeft band would 
cngrofs the large ft //^?//, and a few perfons might take up the 
greateft part of the fpace- in the market ^ and the owner of xhtfoll 
have no adequate fatisfac^ion : and as to a /fall being abfolutely 
necelTary for a butcher, he may have his meat carried about the 
market in balkets, which would be as convenient to the public as 
if he had a ftall, which can only be for Lis own fingle conveni- 
cncy or eafcraent. 

The cafe of the ^xth carpenters, 8 Rcp^ was cited for the de- 
fendant, but is an authority for the plaintifF, for it proves that 
where one enters the freehold of another under a licenfe or legal 
authority, and afterwards abufes that licenfe or authority, he 
thereby becomes a trefpaflcr ab initio. Where a man has aright 
of common^ and the /oil happens to be fo overflowed that he can- 
not enjoy it without digging trenches to drain it, yet if he does 
dig trenches to drain it, the owner of the foil may bring tre/pafs. 
I Sid. 251. 

Another objeftion was, that // being a public market^ the fill 
was dedicated to the public ufe ; in anfwer to this, I admit that 
210 man can be a trefpafler for coming into the market, the foil 
being dedicated for that particular purpofe of a market ; but if a 
man breaks the fcil (as has been admitted on the former argu- 
ment by Serjeant IVilles) he becomes a trefpaflcr, and fo he is 
(as I infift) if he cre£ls a ftall without the licenfe of the owner 
of the foil, in the cafe of Sir jfohn Lade v. Shepherd^ HiL 8 Geo.Z. 
in an a£lion of trcfpafs quare claufum ft egit ^ upon Not guilty a cafe 
vas made for the opiuioa of thc^courtj which ftated that the 

kcui 
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locuf in quo, &c. was fontjcrly the property of the plaintiff; that 
he, fome years ago, built houfes and a (Ireet upon it, and that 
part of the faid place near the houfes had, ever fince, been ufed 
as an highway ; that the defendant was owner of the lands join- 
ing to this highway, which was only parted by a ditch ; chat 
the defend.int laid a plank over this ditch by way of bridge, one 
end whereof refted upon his own ground, and the other upon 
the plaintiff's, which was now an highway ; upon the argument 
of this cafe it was very ftongly infided, that the plaintiff having 
made this an highway, the Jbif was dedicated to the public^ and. 
he could not now maintain irefpafs for thus laying the end of a 
plank upon it (but whether the defendant might be liable to an 
indi£lment for it, was another matter).- Lord HarJwhie and 
the whole court were of opinion, and faid, " That although it 
" was certainly a dedication of the /oil to the ufe of the public^ 
" fo far as the public might have occaHon to pafs and repafs along 
" this (Ireet or highway, yet that the plaintiff had not abfolutely 
« parted with the property of ihcyJiV, and to all other purpofe?, 
" except the right of pafTi^e to the pub/ic, it is ftlll the phintiff's 
^^ Joilf and this was an eafement to the dt^fcndant, and if l;e will 
•* have it he-muft agree with the plaintiff for it ;" and pertctam 
curiam^ ** Trefpafs well lies, and juilgment was given for the 
" plaintiff/' This js the cafe of the owner of the foil ; but in 
a Roll, Abr, 549. H p. J. he that has only the herbage of a 
foreft or clofe may have trefpafs, as well as he who hath the land. 
Every man rauft keep himfelf within his own privileges ; for if a 
mail bring his cattle upon the common with an intent to agree 
for them there, and having driven them thither, finds the common 
not yet fit, he becomes thereby a trefpaffcrr notwitaltanding he 
drives the cattle away again immediately, and although he mi;;ht 
lawfully go himfelf to fee if the common was fitting, i Roll. 
Abr. 406. pL 7. 

It was alfo objeftcd, that if the defendant cannot fet up a^.i//, 
it will be putting it in the plaintiff's power to deprive him of the 
benefit of the market y which every man in England ha*? a ri^ht 
to come into, to fell his goods, and th:t would be a public in- 
convenience. In anfwcr to this I would mention the cafe of 
coaUmtnes in the north, where if the owner of the mines wants 
to have a way over his neighbour's grounds, (thou;>h coal mines 
be for the public benefit,) yet he muft agree for it with him over 
whofe ground he would pafs, though it be never fo poor and 
barren ; the owners of coal-mines have often made attempts 
(fome in parliament) to break through thefe wayleavcsj but 
they never could prevail; for it is but reafonable, it my neigh- 
bour happens to find coals clofe by my lands, which makes his 
eftate of twenty times the value it was before, if he will ha^e a 
way over my ground, which is of infinite benefit to him, that I 
ihooid have fome rccompcace; for though jpiy ground may not 

be 
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be worth 2 d, per ann. before to myfelf, yet to my neighbourr 
it may be worth 1000/. per ann. and if he will come OYei^ k 
without my licenfe> my only remedy is trefpajs. 

Du Ficefni?^ definition of a ftall was mentioned before by Ser- 
jeant Willes^ that it was a ftation or place, iffc. and that though 
a man might come to a market^ yet if he could not have a ^aim 
or place to put his wares upon, he might as well not have the 
liberty of coming into it at all ; to this, I admit he may have a 
Jtation^ with a hq/ketj or fuch a thing; but if he willhav^ a^ai/, 
and take up a greater fpace of ground, he muft pay the owner 
of the foil for it. It was alfo objedied, that the plaintiff ought 
to have made a demand of a fum of me defendant for ^aiiage^ 
before he could maintain trefpafs in this particular cafe } in an- 
fwer, I fubmit that it might as well be faid that in every cafe of 
a trefpafs a fatisfadion muft be demanded while the party is 
doing the trefpafs ; fo he concluded for the plaintiff. 

Arfoment Mr. Guniry for the defendant — ^The defendant has averred 
^^^ ^^ that zJlallyr^iS neceflaty for him for expofing his goods to fale, 
and this, by the demurrer, is confefTed } it is admitted I have a 
right to come into the market and bring my goods in order to 
fell them, and by the pleadings that tlJIoU is neceflary \ but it is^ 
faid, no man is obliged to find or provide me ^fiaU^ therefore 
I infift I have a right to ere£l a Jlall myfelf. I mall endeavour 
to anfwer Sir Jobn^ and iliew, 

\Jij Thztjlallage is not due of common right ; and 

2^^, That trefpafs in this cafe is not the proper remedy. 

In order to the i/?, I (hall give fome account of the origin of 
fairs, and of the nature of /<?//, piccage^ ^ndjlallage. • 

Fairs and markets are derived from the crown, and muft beby 
grant or prefcription 5 iht public have an intereft therein, and that 
is the reafon why no man can have eiiher^ without liccnfe from 
the king; and it is no uncommon thing in the law, foraperfon 
to have a franchife, and yet be only confidered as a mere truftee 
for xhz public : as in the cafe of a corporation, the grant to the 
mayor may be for the benefit of the whole town ; markets were 
originally granted to towns for the public goody therefore xhtpuh" 
lie good is chiefly to be confidered. In former times the greateft 
part of the property of this kingdom was in a few great men, 
lords of manors, cities and antient towns, and it was for the 
lord's benefit for people to refort to his manor, to take off and 
buy the produce of his lands %^ and for the benefit of towns to 
have people come to their markets, to fupply them with fuch 
ueccflaries as they daily wanted. 

5 I can- 
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/ I cannot find one judicial determtnatioii in all the books, that 

llaJlage is due of cotnmon right : that it inay be. due by grantor 

fireicriptioni I admit ; but there is a great difference between what 

tna^ be due, and what is neceflarlly due : it would be more rea- ilnft.ftio. 

ibnable to fay, that toll is due of common right (which nobody *J^**^^ 

tan fay it is) thailthat ftallage is, for he that has toll is obliged 

to keep books, and to do other things* In i Luiw. 1518^ ftaUagf 

is confidcrcd as a kind of toll ; and as to the cafe in Moort of 

tHe two brothers, where the market goes to the eldcft, and the 

foal (being borough engiijb) to the youngeft, it does not follow 

Irom thati that ftallage is due of common right. If it be payable 

lit all^ it muft be by cuftom ; fee Dr. Kennetfs Parochm Anfiq. 

Ghffar. virb, Statiagium, that ftallage is a cujhmarj rent paid ipl 

£ur8 arid nfarkets for the liberty of a ftall or (landing ; and though 

it may fometimes be incident to market or fair, yet ijfe is feparable % 

and Hm. 2. granted to the tenants and merchants within 

cite honour 6f W'atlingford^ ut quutijini de Tbehnio, Stallagia, &c^ 

Ai US {he fecond point, that the detoidant is not a trefpaflier : 

Sai^poflng ^for argument's fake only) tln^t (Railage be due at 
Heceflarily incident to the owner 6t the foil where a market it 
kepty it muft be ^ tertain dilty, and not arbitrary^ thereibre debt 
will lie for it, or the o#nex may diftrain ; and let the right to 
fome duty be btitt fixed, it muft be recoverable lipon a quantum 
intrmi^ which of late years hath been fubftituted in the place of 
tkac stflion which was formerly called a fpedal adion of debt* 
at it is called in the cafe of the fix carpenters, 8 Rep. 147. for 
the law to fay there is fomethiog due to the lord, and that there 
is no way to recover it, vi a mere jtls vagum; trcfpafs is to re* 
€over damages for a tort, if any fum of money be due, thu caat^ 
not be the proper a&ion. 

. It it admitted that every man has a right to come into a mar«* 
ket with his goods to fell, and defendant has pleaded that a ftaU 
is neceflfary, which by the demurrer is alfo admitted, therefore 
It follows, that e^ery man hatf a right to ered a ftall. If thit 
^ere not true, it would be in the power of the owner of the 
foil» let the market be in whom you will^ (and it may be in an^ 
othef perfon, as in the cafe in Moor^) to defeat the owner of the 
market of his profits thereof, by dcmandt^ fuch unreafonable 
funis for ftallage as would prevent every body from coming to 
market who h^d atiy larg6 quantitv of goods to fell ; or he might 
admit and Exclude whom he pleated \ and it might be worth the 
while of one perfon to give the lord a fum to exclude all others 
of the fame trade, which would be quite contrary to the nature 
of the grant of a narket, which is for the public gcod« 

' Yoii. L i At 
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Aft the law gives a right to every man to come to marker to 
fell hia goods, it will alfo gUre him the means of enjoying the eo4 
of his coming there^ in all cafes where a man releafes the means 
of coming at any thing, he releafes the thing itfdf ; as if a man 
brings an af^n upon a bond, ami then releafes all a£lions, he 
thereby releafes the bond. ' It is faid we muft a(k leave, that is 
faying we have no right of coming into the market at all. If s 
grant be to a duke to hunt, it extends to proper attendants upon 
Kimj The like points in 9 Rep. 49. i Sid. 430. Bro, Im* 
dentsp p. 8. 6 MoL 149* 

If the owner of the foil fliould take unreafonaUe (tallage, infof 
inuch that if he were owner of the market it i^ould. be a for* 
feitore thereof; yet if the foifand market were in feveral perfonst 
iin t^ufer in the owner of the foil would not be a forfeiture of the 
Inarket. A grant to hold a market in another man's foil wouM 
be Vmd : the words piccage and (lailage as well as toll are ufed 
in all ancient grants of markets. In the cafe of an highway 
through the ground of the lord of a manor, the lord might as 
%^eU fay that toll is indfdient for going through it, as in this 
ckfe of a public market. If in the cafe of Sir ^ahn Ladt (befiyre 
cited) a bridge had appeared to have been neceflary, the law 
WouM have allowed it ; if there is any duty certain or uncertaiiH 
It is impolfible to recover for it in trefpafs ; and there feems (o 
be no difierence between this cafe, and that^ where if a maa 
does not pay toll, which is a certain fum, he is not a trefpaflei% 
Wiglri V. Peachy y Ld. Raym. 1 5 89. This queftion has been unr 
der the cohfideration of this court before, in Paf. 6 and HiL 
7 Ged. a. §luantum meruit for ftallage, the like for toll, and 
another count for toll and ftallage } it was objefiied that an ao- 
tion of affumpfft would not lie ; the court doubted as to. toll and 
ftallage in the fame count, becaufe toll is certain, and ftallage 
ilflce^ain, but agreed thar a quantum meruitvfovdi wdl lie for 
ftallage. Coricluded for the defendant 

Judgmeotof • NoDembet'i^j in this term, Lee C. J. delivered the opinion of 
tbecouft. fji^ virholc court, and gave judgment for the plaintiff. And# ifi^ 
it was refolved, that, by law, every man has, of common rights 
a Kberty of cominglnto any public market to buy and fell, witfa<- 
but pying any toll,- if it be not due by cuftom or prefcriptioa f 
Vut if he requires any particular eafement or. convenience, as a 
Itall in'the market, he muft have the licenfeof the owner of the 
f(ril for thalt piirpofe, if there be no particular fum fixed by the 
tuftom of'the market for ftallage; • If there be a fixed fumgr 
fltttt by cuftort, fAijf cannot be exceeded, but ftill he muft egtoe 
with the oWntr of^th^ (oil. ' Spel. '6bf^ vert* StalbngiaHr^ i.-C- 
^ijlationem [nuodjlallum £5" botham vocant) in foris hahit^ ntel 
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fmndifiis tmrciutH venunianiarum gratii — ^iliUt Jiallangiator vd 

faciatjintm cum prupofito {burgi) fecundum quod cum to cenvenin 

fsterit^ vil debit obohm quolibet die fori. Yiom hence, and the cafe 

in X Ld. Raym. 149. it is clear the defendant had no right of 

ere6ling a ilall without making a iatisfadiion for it to the owaer 

of the foil, and this is properly called (lallage ; if the pavement 

or foil be picked, or dug up, or broke, then it is piccage | and 

ftallage fhall go with the foil to the youngeft fon where it is 

Urwgb cngVifhy though the market (hall defcend to the heir at 

common law* Moor 474. Toll can only be due by grant, cuf* 

torn, or prefcripticn \ and it was faid at the bar that (lallage 

was a toU^ and fp called in feme books, as in Luiw. 15] 8. ^ but 

then it is a ioWfui generis^ and the owner of the foil is of com- . 

luon right entitled to ftallage in a new erefted market, and the 

foil is no farther appropriated to the public ufe than that every 

man has a legal right to enter into the market to buy and fell. 

Palm. 82. 2 Ifi/l. 220, 221. I Ld. Raym. 149. The Chief 

Juilice faid a market might not improperly be. compared. to % 

pafifh church, whither all the parifliioners have a right to go to 

hear divine fervice, but have not liberty to furni(h themfelves 

with pews without the appointment of the ordinary ; and the 

reafon of the law being fo, is for avoiding confufibn and diforder 

in public meetings and aflemblies % and that no cafe had been 

cited, nor could he find any in the books, to (hew that a man^ 

coming to a market, had a right to cre£t a ilall without liccnfe 

from the owner of the foil. 

Secotidly, it was re(blved, that trefpafs was the proper aAion 
in the prefent cafe, and that neither debt nor ajfumpjit would lie, 
nor could the owner of the foil diftrain, becaufc there is not any ^ 
certain fixed fum or duty, or contraA exprefs or implied ; this 
is not a nonfeafance but a misfeafance, and is fomething like 
the cafe of the fix carpenters, where if a perfon enters lawfully, 
and afterwards mi(bchaves, he becomes a trefpafTer oh initio. 
8 Rep. 146. 2 RoU Abr. 561. G. I. Judgment for the plaintifiT* 

Alcorn Executor verfus Weftbrook, B. R* 

CPECIAL a£lion upon the cafe ; the declaration fets forth, that Special jc. 
*^ whereas the plaintiff's teftator Manby delivered to the de- ^^^^^^ 
fendant a certain writing obligatory, whereby one Lord Vifcount aponVpro- 
Gave became bound, to him in 300/., l^fc. he the defendant, niifetode- 
upon payment of 22/. by the faid Manby to him, promifed to ^^^^"^"^^ 
re-delivcr the faid bond to Manby Uf on requeft; and that the ^pon pay- 
defendant, notwithftanding he was requefted, did not deliver mentofmo. 
the bond to' the faid Manby in his life-time, nor to the phnntifF "j^^J^J^""*' 
fmce his' death, to the plairitifF's damage. The defendant pleads defendant. 
Breach afligned, that dfefendaAt refufcd totJelivicr up the btud, ind held well enough, although it is 
.^Ot iaid Hwc the,moftey wj^ p*:d or. tted^rcd, it haviaf been jroTCd at the trial that the money was 
tendered and rcfufed. 

I 2 ^0» 
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Fpjler J. inclined to be of opinion with the Chief Jufticc, and 
Dennifon for the plaintiff. 

The court took time to confider, and afterwards, on the 28th 
of November^ this term, gave judj^mcnt for the plaititiflF unanl* 
moiifly, that this a£tion is well laid, and the evidence fupportcd 
the cafe as laid, and that the word Gave was only furplufagc. 
$avil ji. Lutw. 56 r. Poflea ordered to he delivered to Afc 
plaintiff. 

Rannah Welford, Wife of John Welford, by her 
next Friend, -v^fy&j Hannah Bezeley the el^er, 
Jofeph Bezeley and John Welford, Defendants^ 
In Chancery at the Rolls, December 11, 1745* 

A moihef J tANN AH Welford preferred her bill to have a fpecific pcr- 
Mrho agrcei -TZ formance of articles made upon her marriage with the dc- 
daughtcr^ fcndant John Welford^ fitting forth that in 1730a treaty of mar- 
poriionupoi riage was had between the plaintiff and John Welford; and after 
Sw.'^ot ef- ^*^^^5 meetings thereupon by all the parties, Hannah Bezelty the 
ecutc nor is defendant, and mother of the plaintiff, in confideration of the 
pa »y to the intended marriage agreed to give 1000/. as a marriage portion 
only fctt h^ with the plaintiff, to be laid out as fet forth in the articles ; and 
nameaia thereupon an indenture tripartite^ dated the 1 8th of July 1730, 
witncfs, this was made and executed (with the privity and confent of the plain- 
V^m^tnT tjff's mother) between John Welford of the firft part, the plain- 
dam in wiit- tiff of the fecbnd part, and Jofeph Bezeley of the third part, re- 
iijjtobicd citing that the marriage was tlien agreed fliortly to be had bc^ 
tween John Welford and the plaintiff, and that Hannah Bezeley 
the mother had agreed to advance and pay 1000/. to be laid out 
in (lock, as a portion for the plaintiff, to the ufcs therein men- 
tioned, in the name of Jefeph Bezeley, that is to fay, to the ufc 
of the plaintiff for her life, notwithllanding her coverture, and 
after her death, in cafe the marriage took effect, then to her 
hufband, his executors and adminiftrators ; which deed was 
executed by the plaintiff her hufband, and Jofph Bezeley the 
truflce, but not by the mother, nor was (he a party thereto, but 
was prcfcnt at ihe execution, and (igned her name as a witnefs 
. to the fame. 

The mother by her anfwer 2dm its the treaty of marriage, and 
fays, that John Welford was reprefcnted tp be in good circum- 
ftances, and in confideration thereof (he agreed to give 1000 i 
for the plaintiff's portion, to^bc fettled on her, and that this was 
all th^ agreement that was before the marriage ; (he denies that 
the articles were made with her approbation, and fays, that at 
the time of the execution thereof Ibe declared her dijlike to the 
matchj and was unwarily drawa in to fct her »amc ^s a witnefs. 

ThQ 
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* The plaintiff proved that the mother before the marriage de- 
clared (he would give the plamtifF looo/. with John We^d as 
a portion, and that the articles were read over at the time of the 
execution thereof in the mother's pre fence and hearingi and 
that (he wrote her name as a witnefs thereaoto. 

The Mafter of the Rolls— I am Tery clear that the articleil 
ought to be carried into execution ; and that although the 'mo* 
tber did not execute them as a deed, yet furely her fetting her 
name as a^tnefs thereto is fome memorandum in writing,. and 
fofficientl J takes this cafe out of the ftatute of frauds. The por- 
tion was decreed to be placed out accordingly, with tntereft 
from the marriage until this time ; and his Honour faid, that if 
the mother had already paid the money to the hufband, and ht 
had fpent iti yet (he fhould be obliged xo pay it again, and maft 
take her remedy agaiiill him. Bronvity Clarke^ Wilbraham^ and 
Wilfony for the plaintiflfi Fhyer^ Noel/j and Blckneliy for the de- 
fendants. 
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Williams ver/us WUls. B. R. . 

^HE defendant was arrcfted by virtue of a laiitat at the '»«*cl«i. 
'^ plaintiff's fuit, and being thereupon in cuftody of the (hcriff » p";^^" j^ 
of Devon/hire^ plaintiff declared agaiiift him in cafe upon^feveral cuftody of 
promifes, complaining againft him, the defendant being in cuf- J^ ^^^9 
tody of the (heriff of Devon/hire^ by virtue of a writ of latitat ^^J^^^ J 
iffuing out of the court of the lord the king before the king lum- whuf* fait 
fdf, without faying at whofe fuit he was fo in cuftody. There ^ "^]?|jjj 
was a general demurrer} and it was objeded by jigar Serjeantj xo'tSu^Sc 
that the declaration was bad, not faying at whofe fuit the defend- 5 w. & M. 
ant was in cnftody of the iheriff of Devon. Ford for the plaintiff <^* »>• 
anfwered, that the ot>je£tion went to the jurifdi£lton of the couvt» 
ibcame too late after an imparlance^ and could not be taken 
^pon a general demurrer. 

{ 4 i^^ 
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La C. J.— Before the Jlai, 4 fa* S W^ ^ M. c. %u thew 
f^ould be no declaration in this pourt againft a defendant in th^ 
Guftodjr of a (heriffy and the praQice was to bring an bflbtas cor^i ' 
j^uSf and fy turp him over to the n)at:{ha1, and then to declare 
again(l him ; therefore, to preyeQt that expence this a^ wa^ 
Inade, and particularly enadle, that it fliall be alledged in the; 
declaration in what iherjfPs (uftody (be <}{lfendant is^ ^nd at 
vhofefuit. ' ' 

ijLS to the cafe of Morris aiid W^tkins^ Lqrd Raym* I3<S2» I 
have a note qf it which \ have looked into : That was debt upoii 
a bond : the court upon the fame obje£iion as is made at prefent 
upon a general demurrer^ held, that it muft be alledged in the 
declaration at v^hofe fuit the defendant was in cuflodys as it was 
before held ill. Hil. 8 Geo, l. in the cafe of Stanton and Byerly^ 
vhere the declaration (as in the prefent cafe) was in affum^tt on 
promijfSy bec^ufe not alledged therein at whofe fuit defendant 
was in cuftociy; and the court adhered to this; but "^here it 
was in an a^ion of debt^ as the words of the declaration were 
de placito quod reddat et fo much ifnoney, that was conflrued to 
inean at the plaintiff's fuit, the plaintiff complaining by his dc- 
daration that the defendant was in cuftodyof the (heriffof ^. in 
a plea that he render to timj which was as much as to fay he was 
in cuftody at the plaintiff's fuit ; therefore as the ftatute ha^ 
chalked out this particular rbannej of declaring againft a prifoner, 
it cannot bd^^eviated from. Judgment for the defendant fez^ 
totam curiam* * • * 

Crefley vcrfu^ Kell and pthers, B. R. 

tp«cUl ball 'T^RESPASS, affault and battery 5 judgment by default, an^ 
*^if«[in » *upon the writ of inquiry 20/. damages were affeffed,' and 
debt" poo" ten pounds cofts taxed. The defendant brought a writ of cr-» 
judgment in roi*, and ^h\\c that was pending the plaintiff Drought an a£lioxi 
though "P^** ^^ judgment, and made an affidavit that 30A was due to 
9^vc i^i him 'thereupon^ and held the'defendai()t tb fpecial bail^ who nov^ 
movitfd hj Idkofon that common bail might be only taken, 
Morton fo^ the plaintiff inGfted thiit this judgment waUja record 
of a debt. ♦ • •> 

But per' Dipnf/ott znd Fofier ^jxRices only in court<— ^Wheie a 
judgment is i^ot for an original debt or Turn due above ioV. the 
court will not hdld defendant to fpecial bail» and the defendant 
was dtfcharged upon cornmon bail, and declared they were fot 
difcQuraging' thefe a£tioxis on judgments, and that proceeding^ 
^^thssfuit'oughttoftay while the writ of error is defending. '^ 
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^ex verfus the Inhabitants of the Parifli of Bray, 
, B.IU 

JOSEPH Gold caipc with hjs wife by certificate from the Certlficiiit« 
J parifii of Sbottejbrook to the parifii of Brajt and there had a ■>"*»"• * 
foo born who liycd there until he was 20 years old, and then S^j*^ 
fiired himfelf to, and ferved a mailer a year irt Braj^ and had ciu »o yean 
not gained any other fettlement in Br^y. James the fon became f^ M^tb^i 
chargeable^ and by order of two juftices was removed to tSI Mim"^ 
^bate/broot: Zhattejhrock appealed, and the feiEons quaflied the tbefoana 
order of the two jufticesi and fent the pauper back to Braj^ fettUaaan. 
and now upon coi^fidering thc^nf, ^l2f loW.'x. c. it. which 
enads, that no pcrfon or perfons who come in by certilicate 
Ihallbe adjudged to gain a fettlement by any aft whatfoever, ex* 
cept he rents loA per ann. or executes an annual office. The 
ix>urt held that Jam^s the fon of the certificate-man was equally 
Within' the ftatute with his father, and that the hiring and fervice 
in this cafe gained him no fettlement at Braj ; fo the order of 
fcffionf lite ^liafiiedi and the order of two juftices confirmed. 

Anonymous. B. R. 

A Third perfoil makes affidavit in order to hold defendant to Wlmfa m 
^* fpecial pail, **That he was indebted to the plaintifFin 800/. '"Proper 
«• as appeared bf an account dated and under the defendant's h5d*wi/ 
•' own han<}/' Mr. Henley moved that common bail might be 
accepted : and per cvt/^iiti— This affidavit is not fufficient, for 
the plaintifi^may have been paid the debt, and this account may 
be difcharged for any thing the perfon knows who makes thi« 
affidavit, fo common bail was ordered. Kote i fuch affidavit is 
bad when it favt^ *f As appears by fuch a note or bond^'* by* 

Leafp verfus Box. B. R, 

DEBT upon a baiUbond affigned to the plaintiff. The ^ef<^d- Profert not 
ant demurs, and affigns for caufe \ xjl^ That it is not aver- n«ce^<ry to 
red or fet forth in the declaration that the indorfement was attefted |^ ^/* ^ 
by two'crt4ihle ^itneCes \ 24iy^ That the name^ of the two wit- ineot'«?« 
liefles are not fet forth in the declaration, and there ought to be ^'>N>od, 
^pnfert in cur. of the affignment. Serjeant Belfield for the de- Sii?^^ 
fendant — ^Tb^ names of the two witnefles to the indorfement tbutto ne- 
oueht to have been fet forth, becaufe the a£t of parliament di- c^^vyto be 
Teds, that the affignment ihaU be made by the ffieriff under his [he di^u^T- 
.^^ and feal ip ^ crffcQCe of two credible vitneffi:s ; an4 it is tioo. 

neceflarjr 
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necefiary to fet forth the names of the wirneiTeS) becaafe upon 
ajjignavit vel non if one of the witncflcs be infamous, then it is 
not affigned according to the ftatute, which fays they ace to be 
credible witnefles. 

Draper Serjeant for the plaintifF«-Thefe two obje£Uon4 have 
been made and over-ruled twenty years ago, and often determined 
that there is no occafion to {et forth that the indorfement was 
attefted by two credible witnefles, nor to make any ^r^r/ of the 
aiBgnment, nor to fet forth the names of the witnefles. The 
;iflignment of a bail-bohd is not a deed, fo no need of a profert 
thereof, no more thati there is to make a profert of an award : 
but if ?i profert was neceflary, there is a profert made of the bond, 
the indorfement being upon it is fufficient. The ftatute does 
not fay that the witnefles fliall (ign their names as witneflfes to 
the ailignment, but only fays, that the iheriflF fliall afllga the 
jbond m the prefence of two credible witnefles. 

Belfield in reply — It is faid the aflignment is not a deed, but I 
think it is more than a deed, for by a deed a man cannot aflign a 
chofi in anion legally, but by this the flieriff is enabled to aflSgn a 
chofe in aBion. 

Wright Juftice — It is averred in this declaration that the (heriff 
of Southampton afligned this bail-bond by indorfement upon the 
faid writing obligatory, and attefting it under his hand and feal 
in the prefence of two credible witnefles \ the fam^ obje£lions 
lUDtiCMi f. were made in RolUnfon v. Taylor y Trin, 13 Geo, r. where it was 
Taylor, fliewn for caufc of demurrer, that it was. not averred that th^ 
13G.1.S.P. aflignment was attefted by two credible witnefles, and that there 
was no profert made of the indorfement 5 as to the 3JI it was 
anfwered and refolved, that as it was averred thar the aflignment 
was made in the prefence of two credible witneiTes it was well 
enough ; as to the 2^, that there being a profert of the bond, 
that is a profert of the aflignment alfo $ but there is another 
reafon, and that is the aflignment is not a deed, fo no profert is^ 
neceflary ; the anfwer as to the fetting forth the. names of the 
witneflTes is, that the ftatute does not require it. Dennifin and 
jF^/^^r Juftices of the fame opinion i and judgment for thcphun- 
tifl: The Chief Juftice abfent. 
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Harding verfus Holmea. B. R, 

T\EBT upon bond : the defendant demanded oyer of the 6»i« 
^ dition, which was for the performance of an award, and 
pleaded that the arbitrators made no award \ the plaintiflF replied, 
and ftiewed an award, and the non*perforraance thereof by de- 
fendant in non-payment of 96 /• 13/. awarded to tfaer phsotiff: 

the 
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the defendant tejoined, and faid that there was other caufes be- 
tween the parties depcndingi as a caufe of a£lion for 4/. 4/. and 
another for a gun, and that as the arbitrators had taken no no« 
tice thereof it was no award : hereupon the plaintiflF demurred^ . 
and the defendant joined in demurrer. Now ford for the plain- 
tiff infifledy that the defendant in his rejoinder had departed from 
his plea, and cited i Sid. 180. as in the very point, i Luiw. 182. 
I Le^. 85- 127. Ray, 94, The court were inclined to give 
judgment for the plaintiff; but Poole for the defendant prajed It 
might ftand over till next term. 2 Saund. 188. cited by Denmjon 
Juftice a^ in point for the plaintiff. Adjourtmtur. Afterwards in 
Trin. 19 ^ 20 Geo, 2. Poole for the defendant gave it up, and 
there was judgment for the plaintiff. 

Lowfield and Satchwell. B. R. 

"pvEBT upon a bond : the defendant craves oyer of the condi- Debt upon • 
•*-^ tion, which recites, that whereas Thomas Taylor \\^t\i {MtA ^**topro. 
out and delivered to R. Weftbrcak mayor, and R. Ladbrook^ &c. irthe Huf- 
iheriffs of London^ the king's writ to correal the errors in the re* tin^t. and to 
cord of a judgment in one of the city-courts, between Thtmias P'J^*?*?Jf 
Taylor and Ann Loch : now the condition of this obligation is judgment *b« 
fuch, that if the faid Thomas Taylor (hall profecute his faid writ tffinned. 
of error with effeft, and (hall fatisfy and pay the faid Ann Loci ^^^^^ 
the damages and cods within fourteen days next after the affirm- proreeuted 
ing the faid judgment, that then the faid obligation (hall be void, ^^^h effea, 
which being read and heard, the defendant pleads that the faid jul^^j^jjf 
Thomas Taylor hath profecnted his faid writ of error with effect, not yet 
and that the faid writ of error is ftill depending, and that the «ffi"ned. 
judgment hath not yet been affirmed. The plaintiff replies, that Ibafthe^rit 
after the fealing and delivery of the faid writing obligatory at the was non- 
court of Hudings holden in Guildhall in the city of Ldndon, ac- pfoWmthe 
cording to the cuftom of the faid city, on Monday next after the Dcmuner 
ieaft of St. John the Baptift^ the faid Ann Lock appeared, and the and objeded 
faid Thomas Taylor being folemnly called did not appear; there- «*»««" doet 
fore it was confidered that the faid Thomas Taylor {ho\x\^ tikz b^f^Jwbom 
nothing by his writ, and that the faid Ann (hould go without theHuftingt 
day; the defendant demurred to this replication, and (hewed for ^fll^^*, 
caufe, ifii That it does not appear before whom the court of *it fl,^" * 
huiitngs was holden at the time of giving the judgment; idly^ that the writ 
Becaufc it does not appear whether at the time of holding the |j*. Jf ""' 
faid court of Hu (lings the faid Writ of error was returnable : the 
plaintiff joined in dcmuncr : upon the ijl argument by Sir John 
Strange for the plaintiff, and Serjeant Draper for the defendant^ 
|hc court {ahjente L^e C. J*) gave judgment for the plaintiff. 

Wright 
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^ Wright J.— As to the ijl objeftion, it is fet forth tliat at the 
court of Huftings holden at Guildhall on fuch a day according to 
the puftom of the city, isfc which is well enough* and is agree- 
fible to all the entries. Raft. Enu 303. ^i. 334. ^. 

In anfwer to the 24 obje£lion the defendant in his plea fays, 
that be hath profecuted the writ with ef{e£l, and that it is now 
depending, which (hews that it is returnable ; but befidet this, 
if it really were not returnable^ it cannot be taken advantage of 
in this adion. 

J)enpifon J.«^The condition of the bond is of two things to be 
done ; ijt^ To profecute the writ of error with effedl ; 2d, To 
pay the damages and cods within a certain time, if judgment be 
affirmed. The defendant in his plea fays he has profecuted the 
writ of error, with c!kQt\ but to difchar^-e bimfelr goee on and 
fays that the judgment is not yet affirmed. The plaintiflFhas re- 
plied the record of the court, that at the court of Huftings holdea 
according to the cuftom of the city, there was a judgment that 
the plaintiff in error (hould take nothing by his writ, and that the 
faid Ann (hould go without day prout patet per recordum. The 
obje£lion is, that this court was not properly holden, as being 
(9ram nonjudia^ .but that cannot be made a queftion here, in an 
a&ion of debt on bond; but if it was improperly holden you 
muft brin^ error in that caufe \ but it. is well enough, being al« 
ledged to be holden according to the cuftom of the city. As to 
the 2d obje£tion ; it would be very (Irange for us to prefume 
that the writ was not returnable. If the defendant had. rejoined 
nul tiel recordf we (hould have feen how the record was ; but as 
the matter now appears to us upon the pleadings we mult take it 
to be right, it being faid to be according to the cuftom of the 
f ity. Fofier juftice of the fame opinion. 

Pond vcrfus King. B. R. 

'f roceedii^gf ^HIS was an aflion upon a policy of infurance tried at Gui/Jf 

by confent 1 i^// London^ at the fittings after laft Trittiiy term, before Lee 

^wJititf •• ^" J" ^^^ J"^y. fo^nd a fpccial verdift, which is drawn up ; but 

detth, jod fince the beginning of this term the plaintiff died. Sir John 

thejudg-^ Strange now moved that a rule mfght be made by confent of Sir 

, eWme7aiiii Ri^^^'^d Lloyd, counfel of the other fide, that to prevent the cx- 

.kis li/etime. pence of another trial, whatever judgment the court ihall give 

might be entered as a judgment of the firft day of this, term, and 

that no writ of error io f^ft (hould be brought, which was q> 

dered accordingly. 
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The King and the Jullices of Peace of Middlefex^ 

B. R. 

SIR Join Strange moved for a tnandamus to be direded to the Mtniam** 
jaftices of peace of the county of Middlefex to fwcar JFm. ^^^' 
Carr late overfeer of the poor of the parifh of 5/. Andrew al)oye Middiefex 
the bars and S/. George the Martyr in the faid countj, to Ae lofwwrto 
truth of his accounts, upon an affidavit made by C^rr that he JJJjJ^iJJ, 
had delivered in an account to the juftices, and was ready to acevdiog to 
fwear to the truth thereof according to the ftatate of 17 Geo. 2. ft*ti7G.a. 
r. 38. but that they had refufed to fwcar him to it. * eoife.***' 

Sir Richard Lloyd for the jufticf s oppofed it, and (hewed for 
caufe that when Carr delivered in his account, it con G (led of 
frrofs fums, and that the juftices a(ked him fome queftions touch- 
ing the particulars, which he refufed to anfwer^ and therefore 
they refufed to fwear him to his account. 

Upright J.— This court has two jurifdidiions over juftices of . 
peace ; 1^, To puni(h and reftrain them when they exercife a 
jttrifdidlion which they have not; 2dly, To compel them hj 
mandamus when they refufe to do what they by law ought to do. 
This motion is founded on xhzjlat. 17 Geo. 2. r. 38. which re- 
quires the juftices to do a thing which they, have refufed to do* 
If the juftices apprehend that thisjlat, has not repealed the Jfaf* 
43 E/iz. as to overfeers' accounts, they may return that matter 
upon the mandamuiy and then they will have the judgment of the 
court whether they are obliged to fwear Carr before he has ac- 
counted according to the Jiat. 43 Eliz, but we cannot refufe to 
grant the mandamus^ for it is a motion of courfe. Dennifin and 
Fojler of the fame opinion that it was a motion of courfe. Man* 
danms granted. 

Sir Watkin Williams Wynne, Baronet^ vtrfus 
Middleton, Sheriff of Denbighfhire* la the 
Exchequer-Chamber. 

'Tr HIS is a fpecial aft ion upon the cafe upon the ftatute 7 fa* 8 An adton 
-*- JV. 3. r. 7. for preventing falfeand double returns of mem- Jj[^^^^, 
be« to ferve in parliament, whereby it is among other things member of 
ena£led, that the party grieved (to wit, every perfon that (hall be pwiiament 
duly elefted to ferve in parliament for any county, \:tc.) by fuch 5"vv*Vfo^ 
falfe return may fue the officers makinz the fame in any court douUe'da* 
at JFeftminJlery and /hall recover double the damages he (hall miges is 
&ftain by icafon thereof, with his full cofts of fuit. ^^h' 

fotis4ed oa a law that is peoali fo withla the ftatutei of jcofA^Ii- 

This 
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This aAion was commenced in the King's Bench. The de-^ 
chration fets forth the writ for eledking a member for the county 
of Denbigh, by which the (herifF was commanded to proceed to 
an elediion ; that it was delivered to the defendant being flicriff 
before the return thereof ; that he proceeded in order to an elec- 
tion^ that .the plaintiff and one J. Middleton were candidates; 
that the plaintiff had a majority of votes ; that the defendant 
made indentures between him and J, M. the other candidate, 
and returned him to parliament, whereas it is averred that J^. M, 
was not elefted, but that the plaintiff was elefted ; that two pe- 
titions were prefented to the Houfe of Commons, one by the 
freeholders of the county, the other by the plaintiff himfelf -, that 
the Houfe thereupon refolved that the plaintiff was duly ele£led, 
and ought to have been returned, and ordered the return to ht 
amended, and the plaintiff 's name to be put in the indenture } 
and this is laid to be contrary to the form of the ftatute, and to 
the damage of plaintiff of 6000/. Upon Not guilty the caufe 
was tried in the King's Bench, where the jury gave a verdifl fot 
1400/. damages, whereupon that court gave judgment for the 
plaintiff for 2800/., being double the damages found, and for 
414/. cods of fuit, which faid damages, cofts, and charges 
amount in the whole to 3214/.; and the judgment concludes 
thus, and the defendant in mercy, 

A writ of error is brought in this court, and two fpecial crrori 
arc ailigjied ; ift^ That there is no venire facias ; 2^, That there 
is no ^tflringas juratorum^ and then the general errors are af- 
figned : twa certiorari s have iffued, and the court of King's 
Bench have certified a ventre facias and a diflringaSy and the jury 
appear to be of the body of the county ^ and not de vicineto: the two 
particular errors are out of the cafe, a venire and a dijlringai 
being both returned, therefore this cafe comes before this court 
upon the general errors only, and was three times argued in the 
mod folemn manner, and the laft time by the Attorney-General 
and Mr. EvanSy before Willes C. J. of the Common Pleas, 
Parker Ch. Baron, Abney and Burnet Judges of the C. A, and 
Reynolds^ Clarke^ and Clive Barons^ and this term Wilks C. J. 
delivered the opinion of the court. 

WiUes C. J.— The firft objedion taken by the plaintiff in cnror 
18, that i\iQ flat, 7 Cff 8 JF. 3. r. 7. is a penal law, and excepted 
in the 4 fa* 5 Jnn, c, 16. and therefore the venire ought to have 
been devicinetOy and not de corpore comitatus^ We think lliat this 
is not a penal (latute, but if it be, it is alfo a remedial law; but 
fuppofing this be"a fault, it is cured by xh^Jlat. 16^ in Car. 2. 
<. 8. and we have no doubt at all but it is cured bjjfat. 5 Geo. i. 
c. 13. which enads, that no judgment fhall be reverfcd for any 
defeft in form or fubftance in any bill, writ, (^c. fo that, bc this 
a fault either in form, or fubftance, this (tatute cures it. 

.Th« 
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The %d-QbfcQtlon is to the form and fiibftance of the judg- 
nent. tjlt To the forms that it is not fa id to be giyenjecutuium 
firmam Jlattttiy but we are of opinion that as the declaration has 
fet it forth to be a matter done by defendant c9ntraformamfiaiutl^ 
\l would have been nugatory to have added it again in the judg- 
Bient; the ifTiic to be tried was, whether the defendant was 
gvilty agaifift the form of the ftatute; the jury have found him 
fo» and therefore the judgment is fo too. aJ/f, To the form and 
fubftance both, v/z. that it concludes with miferUordia inftead 
of c<^iatur$ though we do not all agree that this is right, yet 
the greater, part of us agree it is, for in all a£lions of trefpafs oa 
the cafe (which this is) if the defendant be found guilty the judg- 
ment (hall not be quod capiatur^ but quod ^t in mfmeorduh. 
I RJ. Ahr. 222. ^.11. So in debt on Jlat. Ed^ 6. for not fet« 
ting forth tithes, it fliall be mi/ericardia, i Roi. Ahr. 223. f. 17. 
Cn. Car. $59, 560. Plowd, 118. 130. b. Adlion on ihe^aim 
Hen. 6. judgment is in mifmcndia. We think this the right 
judgment, and better than if it had been quod capiaiur. But 
fuppofing the judgment being in mifericordia was wrong, yet as 
we are of opinion that this adion is to be confidered as remedial, 
it is exprefsly aided by the {fat. 16 (s^ 17 Car. 2. c. 8. being 
after a verdid ; and in Comyni 284^ it is held that the ftatutes 
efjeifai/i extend to a£lions remedial, though they are founded 
upon penal ftatutes j we think that if this were a fault, the^^. 
4 Geo. 2* c. 26. for turning the law into EngUJb has cured it, 
which has this moft remarkable conclnfion, that every ftatute 
oij^aUs iliall extend to all proceedings in Englijb^ and then 
declares that this clanfe (hall be taken and conltrued in all courts 
of juftice in the nu>ft ample and beneficial manner, for the eafe 
and benefit of the parties, and to prevent frivolous and vexatious 
delays. 

The next objeflion is, that double damages can only be re- 
covered in refpeft of the return being contrary to the laft refolu- 
tion of the Houfe of Commons, and that it does not appear that 3 Lev. 19. 
there was any refolution of the Hoiifc ; but we are all of opinion, * J-^* *'4^ 
Except Abnejy that this a£lion is well brought, and that double %^^ ' ^ 
^toages Ihall be recovered for any falfc return ; and we are not % Salk. 501, 
bound by law to take notice from time to time of the particular S^'S- 
Tcfolutions of tlie Houfe of Coa»mons, who of themfelves cannot ,^ ' * 
malce a law. The cafe of Prideautc v. Morris was an a&ion at 
tommon law, fo not to the prcfent purpofe. But whatever may 
have been the opinion of judges, I am very clear myfelf, that an 
adion at common law will well lie, both for a falfe, or a double 
ftturn of a member, for there is dampnum cum injuria in both 
^fc8, and I (hall always fet my face againft the cafe of Prideawe 
'and Morris* I do not give this as the opinion of ail of us, but 
"^nly fay 'it by'the bye as my own«opinion, for I think there can- 
«atthe^ gneatsr damage, in the world. There would be, 1 thipk, 
the greateft inconvenience if the dodtrin^ (hould prevail, that 

15 there 
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there: mud be a determination in the Houfe of Conmiofis ti tO 
the ele£lion, before the adlion for a falfe return can be brought; 
for if fo, it would be in the power of the Houfe to repeal this a£t 
of parliament, by contriving to put off a petition from time t<^ 
time for two years, within which time thii fort of adion mud be 
brought. I declare for myfelf, chat I will never be bouifd by anf 
determination of theHoufe of Commons againft brhigingan adioa 
at common law for a falfe, or a doable retunr, and a party in« 
jured may proceed in Weftminfter^hall ^otwithftanding any order 
of the Houfe, for the members are not upon oath, nor can they 
adminifter an oath to witnefles } and it would be very extraordi- 
nary to fay, that we, who are judges upon oath, (hoold be bound 
by a determination of perforis not upon odth. In trying fudi ac- 
tion for a falfe returit, I would pay great regard tcr aC determination 
of the Houfe, but yet I would go on. Upon the whole, tHe 
Court Were of opinion that all the faults objeded wet6 Cored by 
the verdi£l, and the judgment was affirmed. 

TIie^King v^ry^j Beftland. R Ri 

Mftrof ^ ^ His is a rule to fliew canfe why zri tititx of two juftices^ 

^ffioM for I jij}^ another of the felSons confirming it, for appointing one 

^SsmuSa o^rfeer of the poor only, which is not according to the JaL 

•f tfat poor 43 Eliz* which lays,^ that four, three^ or two may be appointedj, 

*«*"n«^- bm fays nothing of Mw Per cuHaik-^Tht jiliftices may appoint 

one at a time, and we do not know but they have appointed, or 

may appomt another, and the court will not prefume they have 

not ; and difcharged the rCile, and the orders confirmed* 

Note; Lee C. J. was taken ill of the gout the 27th of Jamtarj 
this term, and continued fo until the end thereof* 

Douglas vcrfus Vane. In Chancery^ 

Court of J^^R Lcird Chancellor— This court never has difmiffed VSii 
Chancery -£ for tithcs, to Icavc plaintiffs to their fuits iri the foirituai 
miftbmfor ^°^^^> or at law, but only difmifl'ed them when there has ap- 
titbes, and peared to be any good, legale or equitable bar, or defence. Be^ 
le^e plain- {q^q ^hg rcftraining ftatute*, parfons could not alien or make 
fuit b ihc agreement to bind the inheritance of the church without the con- 
fpirituai fent of the patron and ordinary ; and fince the ftatute it has been 
S«c'bc*a*^' doubtful whether fuch agreement fo confirmed fliould be carried 
good, legal, into exccution J but I do agree there have been cafes fince the 
orequittbie ftatutc, wherc dccrecs have been made to confirm eempofiiims 
Compofi- «lating to the rights of the church, which have been by the con- 
tiombypar. fent of the parfou, patron, and ordinary, but this has been always 
fon, patton, ^trherc fuch compofitions have been prefumed to be for the benefit 
^^t^t of the church. 
been confirmed by decise, fince the reftraininglUtutes. 
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Baxter vcffus Faulam, B. Rt 

THE Gngle queftion in this cafe is, Whether an indenture of six ^c» 
apprenticelhip where fix pence is mentionedto be the fun) ^1 '***" 
given with the apprentice be or be not Yoxd for want of b^ng ^^ou^m' 
ftamped according to Jlat. 9 Ann. f, g^fec. 32. ? ^nd refolded by indenture 
the whole court, uiat the ftatute intended, that when above 50/, ^^'^f, 
was paid with an apprentice, a twentieth part thereof Aould be ccmUng u> 
paid for the duty, and one fortieth part when lefs' than 50/. was ftat. s Aon, 
paid ; and this is a cafe wherein it is well known there is no ** ^' ^* ^** 
coin fmall enough can be paid ; and it feems Jby the two ftamps 
of !/• and 6d. in the pound, that no fum le£s than ao/. paid 
with an apprentice fliouid pay any duty; and this cafe falls un- 
der the faying of 4^ mifumis mn curat Ux / and there was no 
occafion to have this indenture ftamped according to the faid 
ftatute. 

Kill wi/w Holliftcn RR. 

^ HIS is an afiion upon a policy of infurance, wherein a daufe AaKw o« • 
' was inferted, that in cafe of any lof^ or difpute about the P^^ ^.*"' 
policy it fliould be referred to arbitration \ and the plaintiff avers tho^i^tbe' 
in his declaration that there has been no reference. Upon the policy u^% 
trial at Guildhall the point w^ts referved for the confideration of ^™^ 
the court. Whether this a£lion well hid before a reference had ftmdbcafc 
been ? And by the whole court— >If there had been a reference de- of 1 10& or 
pending, or made and determined, it might have been at bar, but ^^^ 
the agreement of the parties cannot ouft this court ; and as no 
reference has been, nt>r any is depending, the a^ioa is well 
brought, and the plaintiff muft have judgment. 
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thett muft be a determination in the '" 
the elcaion, before the aftion for v'* 
for if fo, it would be in the pa* ^/*^ 
of parliamenti by contrif»' ^/ ^ i5^. R« 
time for two years, w^* z'-^' ^y***^*^ 

brought. I decla^ /^'^/tl'C profecutor upon the ftatute 

determination o^ ^/^ compound, upon an affidavit that 

at common Ir /*' ^;J^^V^d to play at cards together, and 
jured may f V^^ ^'^^" ^^^^ ^^ money of A. A, that 

of theHo» ^y^^^'f^'^P^ ^"^ *^^* ^^^ aflignecs, who fet 
adminift , ^-^^^^^^^ fatisfied with refprft to the de- 
nary tr '^' 'Jf^^j^^Jg'i^ was now moved that the profecutor 
*^y * ' ' ^ ^^^ f^ compoMndf which was granted by the 

Anonymous. B. R.. 

fj^jgy moved on the part of the defendant in cjcSment, 

« /^^j proceedings might be flayed until the leffor of the 

y^t^, fff who was an infant, had got fomcbody to enter into a 

/ /}7^ p^'^l^ pay defendant his cofts, if there fliould be a verdidl for 

p/f^f ^if^^cfendsi^it, becaufe the leflbr himfelf, being an infant, was 

fJ.^r-^^^'^^/iabie for cofts. Rule to (hew caufe; afterwards made ab- 

Rhenifli verfus Martin. In Chancery. 

^ , T ORD Hardwicke C. — Eliz. Phillips^ the mother of the wife 

i?jSe«^ ^f ^c plaintiff, and of the wife of the defendant Martin^ by 

^^\A ^^^ '^^^^ ^^^^^ ^^^ ^7* ^^ OHober 1729, devifed her real cftate to 

^JJJjJt of her daughter Martha and her heirs for ever ; and then fays, *' It 

^if*% fl»« « is my will, that if my faid daughter Martha fliall intermarry 

««>^j " with any fon of A^ B.y fuch my devife to be void ; and in that 

their con- *< cafe I dcvife my real cftate to truftecs for my daughter Mary 

ftnt. €% and her heirs of her body/* Then comes the claufe upon 

which the queftion in this cafe arifes : ** Provided always, and 

<< it is my will, that if my faid daughter Mary (hall marry, and 

*< with the confent of my truftees aforefaid, or the major part of 

<( them', before fuch marriage had, (ignified in writing, then 

<« and not otherwife I give and devife to my faid daughter 

«^ Mary 800/. ^ and it is my will that my faid daughter Martha 

^* (hall pay my faid daughter Mary 30/. yearly during the faid 

«' Marfs continuing folc and unmarried, by 15/. cvirj May-day 

<< and Michaelmas-day: and I do hereby charge and load all 

<' my faid real eftate with all my debts and legacies of all 

«< kinds, and appoint my daughter Martha folc cj^ecutrix and 

*[ rcfiduary legatee,'^ 
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ERz. PA////]^/ the teftatrix died in 1736; the plaintiflF intCT'i 

married with her daughter Mary 27 Sept. 1737, but no confcnt 

f the truftees was had previous to the marriage ; and this bill ia 

ought by the plaintiff as adminiftralor to his wife Mary^ for 

ment of the faid 800/. and the arrears of the faid annuity. 

The queftion is, Whether the plainti£F is entitled to this le- 
gacy of 800/.? 

jfli I (hall confider it as if it had been a mere perfonal legacy 
only, and payable out of the perfonal ellate. 

^dlyy I (hall conHder it as fuppoling it had been charged upon 
the real eftate originally. 

And, ^diy^ I (hall confider jt as an original perfonal legacy 
charged upon the perfonal eftate, and that the real eftate is an 
auxiliary fund, in cafe the perfonal eftate (hall not be fufficient to 
pay all the debts and legacies. 

As to the ijly confidering it as a perfonal legacy, and pay- 
able out of the perfonal eftate. According to the rules eftablifhed 
both in this and the ecclcfiaftical court, the plaintiff, as repre« 
tentative of his wife, will have a right to recover it out of the 
perfonal eftate, for in both courts fucb condition has always been 
confidered only in terrorem / and indeed the civil law makes fuch 
conditions void, notwithftanding the legacy be given over, as to 
pious ufes, or for manumiflion, tsfc, : but that has not been re* 
<teived fo in this court, but whenever the legacy is given over for 
breach of the condition, the gift over (hall take place upon this 
foundation, becaufe it thereby appears clearly, that the perfon to 
whom it was given over was in the mind and contemplation of 
the teftator at the time of making his will ; but \\\ the prefent 
cafe there is no fuch gift over. It was objeded by the counfel 
for the defendant, at the bar, that this was a condition precedent^ 
and not fubfequent; and this difference was infifted upon, that 
in the firft cafe the condition muft be performed before the le- 
gacy can veft; in the latter, that the legacy vefts immediately, 
but muft be divefted by non-performance of the condition \ and 
it was faid that this was a diftin&ion that has been eftabli(hed : 
but neither the civil law nor the ecclcfiaftical law have made any 
difference whctlier it is precedent or fubfequent, for both thofe 
laws fay the condition is void : to prove this, Swinb> p. 4. c. 12. 
where there are many cafes put, the greater part whereof are of 
conditions precedent. All conditions impoflible, legibui inter- 
diffuy or probrofa^ by the civil law, are void, and the legacy is 
abfolute and without condition, Comyns 738. ; therefore it is not 
material whether it be precedent or fubfequent, fince (as in this 
cafe) it is void by the civil law : as therefore the difference taken 

K 2 would 
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Anonymous. B. R. 

leave to nOOLE moved on the part of the profccutor upon the ftatute 
compound X againft gaming for leave to compound, upon an affidavit that 
iudon^on' t^c defendant and one A. B. ufed to play at cards together, and 
the itatute that the defendant had won divers fums of imoncy of -^, 5., that 
againft gam- ^^ g. was bccome a bankrupt, and that the aflignecs, who fct 
*°^* this profecution on foot, were fatisfied with refprft to the de- 

fendant, and therefore it was now moved that the profccutor 
might have leave to compound, which was granted by the 
court« 

Anonymous. B. R.. 

Infant icflTor x^ R. Hetiley movcd on the part of the defendant in cjcSment, 
in cjeament IVl ^j^^^ proceedings might be flayed until the Icffor of the 
Smcprfon P^^intiiF, who was an infant, had got fomebody to enter into a 
to be fccu- rule to pay defendant his cofts, if there (hould be a verdid for 
lityibf coils, the defendant, becaufe the leflbr himfelf, being an infant, was 

not liable for cofts. Rule to (hew caufe ^ afterwards made ab* 

folute. 



Rhenifli verfus Martin. In Chancery. 

Legacy to a T ORD Hardwicte C^^Eliz. Phillips^ the mother of the wife 

daughter ^ oi xhz plaintiff, and of the wife of the defendant Martin^ by 

Si'i^ with* ^^^ ^'^ ^^^^^ ^^ 27* °f OHober 1729, devifed her real eftatc to 

confent of her daughter Martha and her heirs for ever ; and then fays, ** It 

trorteesjflie cc is ,ny yff\\\^ that if my faid daughter Martha fliall intermarry 

!!SSjout ** '^^^^ *"y f*^" ®f -'^ ^'y f"ch my devife to be void j and in that 

their con- *< cafe I dcvife my real cftate to trudces for my daughter Mary 

ftftt- «f and her heirs of her body." Then comes the claufe upon 

which the queftion in this cafe arifes : ** Provided always, and 

<< it is my will, that if my faid daughter Mary (hall marryi and 

*< with the confent of my truftees aforefaid, or the major part of 

« them', before fuch marriage had, fignificd in wricing, then 

<« and not otherwife I give and devife to my faid daughter 

" Mary 800/. ^ and it is my will that my faid daughter Martha 

<< (hall pay my faid daughter Mary 30/. yearly during the faid 

<* Mary^s continuing folc and unmarried, by 15/. tvivj May^day 

<< and Michaelmas-day: and I do hereby charge and load all 

<' my faid real eftate with all my debts and legacies of all 

«< kinds, and appoint my daughter Martha fplc executrix and 

*l refiduary legatee.'^ 
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Eltz. Piillips the tcfi^trix died in 1736; the plaintiff inters 
married with her daughter Maiy 2j Sept. 1737, but no confcnt 
of the truftees was had previous to the marriage ; and this bill ia 
brought by the plaintiff as adminiftralor to his wife Mary, for 
payment of the faid 800 /• and the arrears of the faid annuity. 

The qucftion is, Whether the plaintiff is entitled to this le- 
gacy of 800/.? 

j^, I (hall confider it as if it had been a mere perfonal legacy 
only, and payable out of the perfonal ellate. 

idfyy I (hall conHder it as fuppoling it had been charged upon 
the real eftate originally. 

And, 3^/y, I (hall conGder Jt as an original perfonal legacy 
charged upon the perfonal eftate, and that the real eftate is an 
auxiliary fund, in cafe the perfonal eftate (hail not be fufficient to 
pay all the debts and legacies. 

As to the I/?, confidering it as a perfonal legacy, and pay- 
able out of the perfonal eftate. According to the rules eftablilhed 
both in this and the ecclefiaftical court, the plaintiff, as repre^ 
lentative of his wife, will have a right to recover it out of the 
perfonal eftate, for in both courts fuch condition has always been 
confidered only in terrorem / and indeed the civil law makes fuch 
conditions void, notwithftanding the legacy be given over, as to 
pious ufes, or for manumifBon, tsfc. ; but that has not been re- 
ttvitA fo in this court, but whenever the legacy is given over for 
breach of the condition, the gift over (hall take place upon this 
foundation, becaufe it thereby appears clearly, that the perfon to 
whom it was given over was in the mind and contemplation of 
the teftator at the time of making his will ; but in the prefent 
cafe there is no fuch gift over. It was objected by the counfel 
for the defendant, at the bar, that this was a condition precedent^ 
and not fubfequent; and this difference waS infifted upon, that 
in the firft cafe the condition muft be performed before the le- 
gacy can veft; in the latter, that the legacy vefts immediately, 
but muft be divefted by non-performance of the condition \ and 
it was faid that this was a diftin&ion that has been eftabli(hed : 
but neither the civil law nor the ecclefiaftical law have made any 
difference whether it is precedent or fubfequent, for both thofc 
laws fay the condition is void : to prove this, Swini. p, 4. r. I2« 
where there are many cafes put, the greater part whereof are of 
conditions precedent. AH conditions impoflible, legihu^ inter- 
diBuy or probrofa^ by the civil law, are void, and the legacy is 
abfolute and without condition, Comyns 738. ; therefore it is not 
materia I whether it be precedent or fubfequent, fince (as in this 
cafe) it is void by the civil law : as therefore the difference taken 

K % would 
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Anonymous. B. R. 

Lcateto nOOLE movcd on the part of the profccutor upon the ftatute 

compouna X againft gaining for leave to compound, upon an affidavit that 

iuaoSTon" *^ defendant and one jf. B. ufed to play at cards together, and 

the lUtutc that the defendant had won divers fums of imoney oiA. A, that 

againft gam- ^^ 2. was become a bankrupt, and that the aflignecs, who fct 

*°^' this profccution on foot, were fatisfied with refprft to the dc- 

fendanty and therefore it was now moved that the profccutor 

might have leave to compound^ which was granted by the 

court. 

Anonymous. B. R.. 



X4R. Hctiley moved on the part of the defendant in eje^ment, 
^^ that proceedings might be flayed until the leflbr of the 



Infant IcflTor 
in cjeAmenC 

fomcperfon pl^intiiF, who was an infant, had got fomcbody to enter into a 
to be fecu- rule to pay defendant his cods, if there fliould be a verdifl for 
lityibfcoflf. the defendant, becaufc the IciTor himfelf, being an infant, was 

not liable for cofts. Rule to (hew caufc \ afterwards made ab* 

folute. 



Rhenifli verfus Martin. In Chancery. 

Legacy to t T ORD Hardwicke C— -E/iz. PkiUips^ the mother of the wife 

daughter ^ ol xht plaintiff, and of the wife of the defendant Martin^ by 

Sl^with* ^^^ ^*'^ ^*^^^ *^ 27'^ of OHober 1729, devifed her real cftate to 

confent of her daughter Martha and her heirs for ever ; and then fays, ** It 

truttecijflic « is ,ny wiii^ that if my faid daughter Martha fliall intermarry 

ISkfcout " ^^^'^ *"y fo^ of '^* ^'9 f"ch my dcvife to be void 5 and in that 

their con. *< cafc I devife my real eftate to truftccs for my daughter Mary 

ftftt. t€ and her heirs of her body." Then comes the claufe upon 

which the queftion in this cafe arifes : ** Provided always, and 

<< it is my will, that if my faid daughter Mary (hall marry, and 

*< with the confent of my truftees aforefaid, or the major part of 

" them', before fuch marriage had, fignificd in writing, then 

<< and not otherwife I give and devife to my faid daughter 

«< Mary 800/. / and it is my will that my faid daughter Martha 

^ (hall pay my faid daughter Mary 30/. yearly during the faid 

«' Marf^ continuing fole and unmarried, by 15/. every Afjy-Ajp 

<« and Michaelmas-day: and I do hereby charge and load all 

<' my faid real eftate with all my debts and legacies of all 

«< kinds, and appoint my daughter Martha fole executrix and 

^[ refiduary legatee*'^ 
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Elk. Phillips the tdkztrix died in 1736; the plaintiff inter^i 
married with her daughter Mary 2j Sept. 1737, but no confent 
of the truftees was had previous to the marriage ; and this bill ia 
brought by the plaintiff as adminiftrator to his wife Mary, for 
payment of the faid 800 /• and the arrears of the faid annuity. 

The qucftion is, Whether the plaintiff is entitled to this le- 
gacy of 800/.? 

j^, I (hall confider it as if it had been a mere perfonal legacy 
only^ and payable out of the perfonal effate. 

idfyy I (hall conHder it as fuppoCng it had been charged upon 
the real eftate originally. 

And, 2dfyi I ^^1^ confider Jt as an original perfonal legacy 
charged upon the perfonal eftate, and that the real eftate is an 
auxiliary fund, in cafe the perfonal eftate (hall not be fufficient to 
pay all the debts and legacies. 

As to the ly?, confidering it as a perfonal legacy, and pay- 
able out of the perfonal eftate. According to the rules eftabli£hed 
both in this and the ecclefiaftical court, the plaintiff, as repre« 
lentative of his wife, will have a right to recover it out of the 
perfonal eftate, for in both courts fuch condition has always been 
confidered only in terrorem ; and indeed the civil law makes fuch 
conditions void, notwithftanding the legacy be given over, as to 
pious ufes, or for manumifBon, is^c. ; but that has not been re* 
<^ived fo in this court, but whenever the legacy is given over for 
breach of the condition, the gift over (hall take place upon this 
foundation, becaufe it thereby appears clearly, that the perfon to 
whom it was given over was in the mind and contemplation of 
the teftator at the time of making his will *, but in the prefent 
cafe there is no fuch gift over. It was obje£led by the counfel 
for the defendant, at the bar, that this was a condition precedent^ 
and not fubfequent; and this difference was in(ifted upon, that 
in the firft cafe the condition muft be performed before the le- 
gacy can veft; in the latter, that the legacy vefts immediately, 
but muft be divefted by non-performance of the condition \ and 
it was faid .that this was a diftin&ion that has been eftablilhed : 
but neither the civil law nor the ecclefiaftical law have made anj 
difference whether it is precedent or fubfequent, for both thofc 
laws fay the condition is void: to prove this, Swinb, p. 4. c. 12. 
where there are many cafes put, the greater part whereof are of 
conditions precedent. All conditions impoflible, legibtis inter- 
difiu, or probrofa^ by the civil law, are void, and the legacy is 
abfolute and without condition, Comyns 738. ; therefore it is not 
material whether it be precedent or fubfequent, fince (as in this 
cafe) it is void by the civil law : as therefore the difference taken 

K % would 
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Uxftto pOOLE moved on the part of the profecutor upon the ftatute 
compound X againft gaming for leave to compound, upon an affidavit that 
itttton^or *^ defendant and one jf. S. ufed to play at cards together, and 
the lUtute that the defendant had won divers fums of imoney of -^. A, that 
ftgainftgam- jf 2. was become a bankrupt, and that the aflignecs, who fct 
*°^' this profccution on foot, were fatisfied with rcfprft to the de- 

fendant, and therefore it was now moved that the profecutor 
might have leave to compound^ which was granted by the 
court. 



Anonymous. B. R.. 



Infant 

in ejeflment 



icflbr 'Kii R. Henley moved on the part of the defendant in ejedment, 

jnent IM ^^tX proceedings might be flayed until the Icffor of the 

Smc^rfon Plaintiff, who was an infant, had got fomebody to enter into a 

to be fecu- rule to pay defendant his cods, if there (hould be a verdidl for 

xiiyibf coils. ^^ defendant, becaufe the Icffor himfelf, being an infant, was 

not liable for coils. Rule to (hew caufe \ afterwards made ab« 

folute. 



Rhenifli verfus Martin. In Chancery. 

Legacy to t T ORD Hardwicke C-^Eliz. Phillips^ the mother of the wife 

daughter -L* of the plaintiff, and of the wife of the defendant Martin^ by 

^'^^\^ her will dated the 27th of OHober 1729, devifed her real cftate to 

confent of her daughter Martha and her heirs for ever *, and then fays, ** It 

trudeeijihe (c jg ,||y yff{\\^ that if my faid daughter Martha fliall intermarry 

lS*hout ** ^^* *"y ^^^ of -'^ ^-y fwcl^ "^y dcvife to be void ; and in that 

their coa« *< cafc I dcvife my real eftate to truftccs for my daughter Mary 

ftftt. ii and her heirs of her body." Then comes the claufe upon 

which the queflion in this cafe arifes : <* Provided always, and 

*« it is my will, that if my faid daughter Mary (hall marry, and 

*< with the confent of my truftees aforefaid, or the major part of 

«« them', before fuch marriage had, fignified in writing, then 

« and not otherwife I give and dcvife to my faid daughter 

« Mary 800 /»/ and it is my will that my faid daughter Martha 

<( ihall pay my faid daughter Mary 30/. yearly during the faid 

*' Marfs continuing fole and unmarried, by 15/. tvivY May-day 

«< and Michaelmas-days and I do hereby charge and load aU 

" my faid real eftate with all my debts and legacies of all 

" kinds, and appoint my daughter Martha fplc ej^ecutrix and 

*l re&duary legatee,*^ 

£la. 



Easter Term; 19 Geo. IL 1745; 131 

Eliz. PA////]^/ the teftatrix died in 1736; the plaintiff inters 
married with her daughter Maiy 2j Sept. 1737, but no confent 
of the truftees was had previous to the marriage ; and this bill ia 
brought by the plaintiff as adminiftralor to his wife Mary^ for 
payment of the faid 800 /• and the arrears of the faid annuity. 

The queftion is, Whether the plaintiff is entitled to this le- 
gacy of 800/.? 

j^, I (hall confider it as if it had been a mere perfonal legacy 
only, and payable out of the perfonal cftatc. 

idfyj I (hall conHder it as fuppofing it had been charged upon 
the real cftate originally. 

And, 2d/y, I (hall con(ider it as an original perfonal legacy 
charged upon the perfonal eftate, and that the real eftate is an 
auxiliary fund, in cafe the perfonal eftate (hall not be fufficlent to 
pay all the debts and legacies. 

As to the I/?, con(idering it as a perfonal legacy, and pay- 
able out of the perfonal eftate. According to the rules eftablifhed 
both in this and the ecclcGaftical court, the plaintiff, as repre« 
tentative of his wife, will have a right to recover it out of the 
perfonal eftate, for in both courts fucb condition has always been 
con(idered only in terrorem / and indeed the civil law makes fuch 
conditions void, notwithftanding the legacy be given over, as to 
pious ufes, or for manumiflion, fe*r. ; but that has not been re- 
tcivcd fo in this court, but whenever the legacy is given over for 
breach of the condition, the gift over (hall take place upon this 
foundation, becaufe it thereby appears clearly, that the perfon to 
whom it was given over was in the mind and contemplation of 
the teftator at the time of making his will ; but in the prefent 
cafe there is no fuch gift over. It was objected by the counfel 
for the defendant, at the bar, that this was a condition precedent^ 
and not fubfequent; and this difference waS in(ifted upon, that 
in the firft cafe the condition muft be performed before the le* 
gacy can veft; in the latter, that the legacy vefts immediately, 
but muft be divefted by non-performance of the condition ; and 
it was faid that this was a diftin&ion that has been eftabli(bed : 
but neither the civil law nor the eccle(]aftical law have made any 
difference whetber it is precedent or fubfequent, for both thofe 
laws fay the condition is void : to prove this, Swinb. p. 4. c. 12. 
where there arc many cafes put, the greater part whereof are of 
conditions precedent. ' All conditions impoffible, legibus inter- 
diBuj or probrofa^ by the civil law, are void, and the legacy is 
abfolute and without condition, Comyns 738. ; therefore it is not 
materia I whether it be precedent or fubfequent, fince (as in this 
cafe) it is void by the civil law : as therefore the difference taken 

K % would 
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Anonymous. B. R. 

leave to nOOLE moved on the part of the profccutor upon the ftatute 
compound X againft gaming for leave to compound, upon an affidavit that 
iuuJSTon" ^^^ defendant and one jf. S. ufed to play at cards together, and 
the ttatute that the defendant had won divers fums of imoney of -^. A, that 
againft gam- jf^ 2. was bccome a bankrupt, and that the aflignecs, who fet 
this profecution on foot, were fatisfied with refpcft to the de- 
fendant, and therefore it was now moved that the profccutor 
might have leave to compound^ which was granted by the 
court. 



ing. 



Anonymous. B. R.. 

Infant kflbr T^^ R, Hcfiley moved on the part of the defendant in cjcSment, 
in cjeament IVl ^j^^^ proceedings might be flayed until the Icffor of the 
"mc^rfon plaintiiF, who was an infant, had got fomcbody to enter into a 
to be fccu- rule to pay defendant his cofts, if there (hould be a verdidl for 
xityibf cofls. jh^ defendant, bccaufe the leflbr himfelf, being an infant, was 

not liable for coils. Rule to (hew caufe \ afterwards made atn 

folute. 



Rhenifli verfus Martin. In Chancery. 

Legacy to t T ORD Hardwicke C. — Eliz. Phillips^ the mother of the wife 
daughter *-' of the plaintiff, and of the wife of the defendant Martin^ by 
Si'i^with* her will dated the 27th of OHober 1729, devifed her real cftate to 
confent of her daughter Martha and her heirs for ever *, and then fays, ** It 
trufteesiihe tt jg ,ny ^jn^ ^j^^t if ^y faj^j daughter Martha fliall intermarry 

v^Xiut '' ^^^^ ^"y ^^^ ^f '^^ ^'y ^uch "'^y devife to be void ; and in that 
their con- *< cafc I dcvife my real eftate to truftces for my daughter Mary 
ftnt. c( and her heirs of her body/' Then comes the claufe upon 

which the queflion in this cafe arifes : ^* Provided always, and 
*< it is my will, that if my faid daughter Mary fiiail marry, and 
*< with the confent of my truftees aforefaid, or the major part of 
<< them', before fuch marriage had, (ignified in writing, then 
<< and not othcrwifc I give and devife to my faid daughter 
" Mary 800 /* ^ and it is my will that my faid daughter Martha 
•« ihall pay my faid daughter Mary 30/. yearly during the faid 
** Marf^ continuing folc and unmarried, by 15/. every May-day 
** and Michaelmas-day: and I do hereby charge and load all 
<' my faid real eftate with all my debts and legacies of all 
" kinds, and appoint my daughter Martha fplc e2;ecutrix and 
*[ refiduary legatee/^ 
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EUz. Pii/Iips the tcfkztrix died in 1736; the plaintiflF intet^ 
married with her daughter Maty 27 Sept. 1737, but no confent 
of the truftees was had previous to the marriage ; and this bill ia 
brought by the plaintiff as adminiftralor to his wife Mary, for 
payment of the faid 800/. and the arrears of the faid annuity. 

The queftion is. Whether the plainti£F is entitled to this le- 
gacy of 800 /•? 

l^, I (hall confider it as if it had been a mere perfonal legacy 
only^ and payable out of the perfonal effate. 

2d/yy I (hall conHder it as fuppofing it had been charged upon 
the real eftate originally. 

And, 2dfyi I ^^U conGder it as an original perfonal legacy 
charged upon the perfonal eftate, and that the real eftate is an 
auxiliary fund, in cafe the perfonal eftate (hall not be fufficicnt to 
pay all the debts and legacies. 

As to the i/ly confidering it as a perfonal legacy, and pay- 
able out of the perfonal eftate. According to the rules eftablifhed 
both in this and the ecclefiaftical court, the plaintiff, as repre« 
lentative of his wife, will have a right to recover it out of the 
perfonal eftate, for in both courts fuch condition has always been 
confidered only in tertonm ; and indeed the civil law makes fuch 
conditions void, notwithftanding the legacy be given over, as to 
pious ufes, or for manumiflfion, (5'r. ; but that has not been re* 
iteived fo in this court, but whenever the legacy is given over for 
breach of the condition, the gift over (hall take place upon this 
foundation, becaufe it thereby appears clearly, that the perfon to 
whom it was given over was in the mind and contemplation of 
the teftator at the time of making bis will ; but in the prefent 
cafe there is no fuch gift over. It was obje£led by the counfel 
for the defendant, at the bar, that this was a condition precedent, 
and not fubfequent; and this difference was infifted upon, that 
in the firft cafe the condition muft be performed before the le* 
gacy can veft; in the latter, that the legacy vefts immediately, 
but muft be divefted by non-performance of the condition \ and 
it was faid that this was a diftin&ion that has been eftablifbed : 
but neither the civil law nor the ecclcGafticai law have made any 
difference whether it is precedent or fubfequent, for both thofe 
laws fay the condition is void: to prove this, Swini. p. 4. r. 12. 
where there are many cafes put, the greater part whereof are of 
conditions precedent. All conditions impoffible, Ifgibuj inter- 
diffuf or probrofa^ by the civil law, are void» and the legacy is 
abfolute and without condition, Comyns 738. ; therefore it is not 
material whether it be precedent or fubfequent, fince (as in this 
cafe) it is void by the civil law : as tlierefore the difference taken 

K % would 
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wtmU not prerail in the ciyil law, neither can it here i for thb 
iQoart, in die cafe of perfonal legadea, will, and alwaya hathf 
followed the ecclefiaftical court. 

2^1 If this legacy had been charged upon the land, How £ir 
in that cafe the plaintiiF would have been entitled to it, fuppofing 
the condition not performed ? It Jnuft be uqderftood in what 
manner this is charged upon the land ; firft it is given to the 
daughter as a perfonal legacy, but afterwards follow thefe words : 
'< I do charge all my read eftate with my debts and legactes.** If 
the legacy had been originally charged upon the land, and given 
upon the condition before mentioned, it could not have been 
contended that the plaintiff could have recovered it after breach 
of the condition ; and indeed it would be contrary to the rule of 
the common law, (to decree it to the plaintiff,) which always 
ftvours the heir, and contrary to the determination of the judges 
in Harvey and Jljbtoft ; for the difierence taken there is, that this 
court follows the rule of the civil law, bccaufe that was the ori- 
ginal jurifdi£tion for the recovery of perfonal legacies ; but when- 
ever land is in queftion, or to be afie£led, this court follows the 
rule of the common law; and in all cafes, whereof this court 
take's conufance of fait, where the original jurifdidlion arifes in 
znothtT Jhrum^ the rule of this court is always to follow the law of 
that ^rum or court ; for if this court did not purfue that rule, 
there would be diflferent remedies in different courts, which 
would create great inconvenience, and the rule of right would be 
different in diflertnt courts ; but though this be fo in the cafe of 
a perfonal legacy, it is not fo in regard to lands ^fkBttd or charged 
with legacies, bccaufe the property of land muft be governed by 
the law of England: and where it is a legacy charged upon land, 
It muft have the fame coniideration as a devife of the land itfelf 
would have had. Vide King and Withers^ Preced. in Cane. 350. 
Porter and JRry, i Vent. 199. Harvey and AJhtw^ Comyns 726, 
bTr. and three cafes therein cited, viz. Fleming v« WaleUgrave^ 
I Cha. Cafi 58. Needhatn v. Vernon ^ temp. Lord Nattingbam* 
Semphill v. Bailey^ Prec. in Canc^ 562. Vide 2 Vern. 416. 452. 
I am of opinion, if this cafe flood as ah original charge upon 
land, the plaintiff could have no right to demand it. 

As to the 32/ confideration : this being an original perfonal 
le^cy, the plaintiff is entitled to have an account of the perfonal 
eftate of teftattix, but not of her real eftate; fo that another 
queftion arifes in this cafe, viz. whether this court fliould not 
marfhal the affets of the teOatrix in fuch a manner as if poi&ble 
to give the plaintiff fatisfa£lion for this legacy ; and I am of 
opinion this court ought to do fo, the other legatees and creditors 
in this cafe have both the real arid perfonal eftates for their fecur 
rity ; .here is a perfonal legacy payable out of the perfonal eftate, 
but it cannot char^ge the real eftate ditedtly \ then ^ queftion isj 
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Whether ttiis court (hall not tnrn all the reft of the legacies sind 
debts upon the real eftate^ and leave fo much of the perfonai 
eftate as ihall be fufficlent to pky this legacy ? and I am of opinion 
this court Ihould do fo i and the Lord Chancellor decreed for the - 
plaintiff accordingly. 

TheParifh of St» Liike i^erjbs The Juftices of 
Middlefex^ 

RULE to ihev eaufe ii^hy the court (hduld not grant a ftidti* htaadmu 
damui to the juftices, commanding them to make out a ^^^^ 
warrant of diftiefs to levy the poor^s rate grounded upon an affi- p^e to 
davity whereby it appears that a poor's rate has been made» and makeawir* 
that feme ctf the parifhionefs have refufed to pa^ it, but that the ^f^"*^'^ 
juftices lefufe to grant a warrant of diftrels without firft fom- ^^i 
moning and hearing the parties. 

Per three Judges contra Jf^right J.-i^A mandamus muft go, for 
by the fiime rule that the court grants a mandamus to make a 
race, they ought to grant a mandamus to make a warrant to levjf 
that rate. And the rule was made abfolute ; the juftices may 
tetnra what they pleafe upon it 
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Nott un. &c. ver/us Oldfield. B. R. 

THE latitat was returnable the fecond return of laft tcrm^ 
being the I2d day of j^pril ; on the 24th of Jprll z de- 
claration was left in the office de bene ejfe^ with notice on the 
back thereof to plead in four days ; upon the 26th of April the 
defendant put in fpecial bail) and gave notice thereof to the 
plaintiff's attorney ; and a rule to plead being entered in the 
office, the plaintiff's attorney, when that rule was out, (igned 
judgnlent without demanding a plea ; and now it was moved by 
Sir John Strange to fet afide this judgment for irregularity in not 
demanding a plea 5 Sir Richard Lloyd and Mr. Ford for the plain- 
tiff infifted, that by the rule of court of the loth Geo* 2. there was 
no occafion to make any other demand of a plea bcfides the notice 
to plead on the back of the declaration, which was fufficient. But 
per curiam^^Tht rule was only made to enable plaintiffs to pro- 
ceed before bail was put in and filed, and made no other altera- 
tion in the praAice ; for wherever a rule is given to plead, and 
the defendant files bail in time, (as here he has done,) a plea 
mud be demanded in writing, and the judgment mu(t be fet 
afide with coflst 



Smith, Executor of Cod, ver^s Hill, Executor of 
Clark, B. R. 

Unltadon A CTION upon a promifTory note dated 1734; defendant pleads 

of >aion. r\ ^hj^^ y Clark his teRator, in his lifetime, did not under- 

take within fix years : the plaintiff replies that Jo/. Cod his tef- 

tator, after the making the promife (by Clark) on the aoth of 

Augujl 1736, went out of the kingdom of Great Britain into 

Ireland, and lived beyond fea till his death, and being fo beyond 

fca made his will, and appointed plalntiflF executor thereof, and 

afterwards, within fix years after making the faid promife, plain- 

nin, fo that »f he, oi (if he dies abroad) hii executor or adxniniftritor, do not fuc widuo fix years, they 
tre barred by the ilatuie. 

tiflTs 
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tiff's tcftator died beyond fca, and that the plaintiff himfelf, at 
the time of bis teftator's death, was alfo beyond fca, and in 
Jfprtl 1 740 arrived in England^ which was his firft arrival here ; 
and that the plaintiff forthwith after his arrival duly proved thp 
will, and within fix years after his faid arrival in this kingdom 
filed his bill in this caufe. Defendant demurs, and the plaintiff 
joins in demurrer. 

Poole for the defendant objcfked that the replication is ill, bc- 
caufe it does not fay that the plaintiff's teftator was out of the 
kingdom at the time the caiifc of a£iion accrued, but that he de- 
parted the kingdom after the making of the promife 5 and there 
is no new caufe of aftion, for the plaintiff as executor muft pro- 
ceed upon the old caufe of aftion ; and if the plaintiff be in Eng-' 
land at the time the caufe of aftion arifes, as the plaintiff's teftap- 
tor was, the time of limitation begins to run ; and of that opinion 
were the whole court, and gave judgment for the defendant. 
Stracej for the plaintiff. 

Wheeler & Ux. verfus Philadelphia Bingham and 
Richard Bingham, Efq. In Chancery, June 14^ 
1746. 

ZOHN Pottingerhy his will, dated the 30th of April 1730, Afegicf-t 
devifed all his real and perfonal eftate to truftecs, upon truft J«**^|^ ^ 
they (hould pay to each of his grand-daughters which (hould daughter to' 
be living at the time* of his death 1500/. upon the feveral and be paid oa 
rcfpeftive days of their marriage ; *• And I dcfire' that none of Jj*^^^ 
*' my faid grand-daughters (hall marry without the confent of [f^* J^y 
" their father and mother, or the furvivor of them ; if there- without 
" fore any or either of them (hall marry without fuch confent, ff^^j; " ^ 
** I hereby revoke what was before directed to be paid to fuch «« Tokewhat 
«« grand-daughters, and fuch of them (hall not be entitled to any " was be- 
<• benefit by virtue of my will, further than what their father |* J^^^ 
" and mother, or the furvivor of them, (hall direft or appoint ; «« be paid 
«• and if any fum of money fliall be remaining in the hands of ** he^'J 
«' the faid truftees, that the intereft of fuch fum of money (hall {J^Ja'J 
•• be paid to my dau;;hter Philadelphia Bingham during lier life, 
<* and a«ter her death the principal (hall be paid to Richard 
« Bingham Efq," 

Leonora^ one of the tedator's grand-daughters, married the 
plaintiff JVheeUr after her father's death, without the confent of 
her mother, P. Bingham, one of the defendants ; and the plain- 
tifii preferred their bill to have LeonorJ% legacy of 1500/. with 
intereft from the day of their marriage. ' 

Lord Chancellor— >The defire of the tefiator that his gnmd- 
daughters (hould marry with the confent of their father and mo* 

K 4 ther. 
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* ther^ or die furfivor of them, was Terj rigbti and if thU WM 
res ivUfra^ I flioold have gone as far as I eoukl to prevent die 
ie^iqr trom taking place ; out there have been fuck a number of 
reiolutions and decrees pafled in this court in fimilar cafes, that 
were I to go contrary to diem. It would be to unfix the fetdcd 
rule in devifes of this kind, and doing a greater mifchief to 
many, than any pardcular good in one cafe can warrant. 

The \JI quedion is^ Whether the condition annexed to this 
legacy is eflmual to prevent the grand-daughter Leonora ftotx 
having her legacy, or whether the court (half confider it only as 
ittCerted in the w^ in ietrorem ? 

2dfyf "Whether there is any bequeft over of this legacy, or any 
thing in the will that amounts to fuch a bequeft aver f 

And rft^ to prove that it is a condition that ought to have its 

efiefly it was argued for the defendants that it atoounts to a con* 

didon precedent, and therefore, by the rule of law, the perfon 

entitled muft ihew it to be performed ; but the anfwer to diis is, 

that It is a perfimal legacy^ (for Mr. Bingham the defendant has 

admitted berfonal aflets fufficicnt,) and therefore (if not given 

trvet) muft be governed by the rule of the ccclefiaftical courts 

^iirvey V. and the civil law, bv whidi this condidon is void, and the lega<^ 

ASitoii, ^lu |)e abfolute without any condition ; and confequehtly it is 

^J^'738. imiuaterial whether it be precedent or fubfequent, fince it will 

be null and void \ and it would be ftrange, when the law makes 

a condition Void, and faith the legatorv (hall be difclurged from 

the condition generally, to fay it fliall be fo anty^ where the con* 

dltion is fubfequent, not where it is precedent; the true reafon 

why this court holds a pecuniary legacy given on condition that 

the legatee (hail not marry without confent ineffedual, is, to 

preferve an unifermi^ in the determinations upon this point, in 

Porter t. this and the ecclefiaftical court : for fince pecuniary legacies may 

imU toS ''^Z^^^* ^^^ there, where fuch a condition as this would be hcM 

' ^ ' void, it would be exdremely inconvenient if thb court Was to 

decree contrary to the eccle(ia(tical courts. 

I take this to be a condidon fubfequent ( and althotigh it has 
with fome truth been faid at the bar^ that the legacy did not veft 
undl the marriage, and /Aaoe being without confent (it was faid) 
the legacy was eo mfiafHe diveftcd \ yet there is a difieren^e in the 
operadon of law, and in the order of things ; and I think a fub- 
fequent conient of the mother after the marriage would have been 
fufficicnt to make the le|[acy good to Leonant^ although it had 
been given over} and fo m die order of tbingsi for it has been 
truly (aid by Mr. Solicitor-Geileral for the plaintifF, that (be 
BfcdAorMthi^biu h^r maniage, ntltiier hert^ Adr in die 

ttcclefiifticiil 
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ccckfiaftkal co«rt^ wlieo flie comes for her legacy , iiid it auft 
come from the o^er fide toihcw k was without confeot. 

Baty tJfyt it is £ud, that if this be not a condition prfcedent» 
yet it ou^ht to have its cScSt^ bccaafe here is tiat which amonnts 
to a devife of the 1500 A overi as, \fif the plain intention of the 
tellator ; and, ad/jr, a gift of the intereft to the mother for life, 
and of the principal to the defendant JL Bingbom after her 
^eath. 

As to the ifi^ There have been many cafes in this court where sVcn. ft9 j. 
the intention of the teftator has been as clear as the fun, that a ' c^- Ca. 
daughter marrying without confent (hall not have the legacy, and tvm* lo* 
yet this court nas always decreed it to be paid, when it is a pe- 
cuniary perfonal legacy, and not devifed over \ and therefore the 
court is not governed in this by the intention of the teftator, but 
chiefly has regard to that juftice which it ought to do, with refpe£l 
to the right of a third perfon to whom a-kgacy is dertfcd over 
i^>on breacl} or non-penormance of a condition, whom the tefta* 
tor at the time of making his will had in contemplation as much 
as any thing elfe. Indeed the court in fuch cafes has often £iidy 
where there is a devife over to a third perfon, it thereby appeared 
to be the intent of the teftator, that that perfon fhould have the 
benefit of the bequeft oyer, but that was faid only to prove the 
right of fuch devife over ; therefore the determinations of this 
court in this point do not folelv depend upon the intention of tho 
teilator, but upon the right of the legatee over, which cannot be 
taken from him* 

And therefore whether there is any thing here that amounts to wh*c will 
a bequeft over in point of right is the id queftion ) and I am of ^ ^i" not 
ooinion there is not. I agree, that if it had been faid in the will, d^i^"^^ ' 
that in cafe my grand-daughter marry without confent, I revoke ofalegKy. 
her legacy, and give power to my daughter to difpofe of that fum 
to fuch ufes as ihe (hall think fit \ that would have been a gift over, 
for it would have amounted to a gift of the property : but the 
gift in the prefent cafe does not amount to that, for it is only an 
abridgment, or a power to the father and mother to abridge the 
legacy. The father himfelf, if he had furvived the mother, 
could have uken no benefit of this legacy, but when he had fo 
abridged it, the remainder of it would have fallen into the r^« 
duum. Suppofe the mother had appointed 500 /• to Leonora^ or 
the teftator had faid in his will, if (he marry without confent (he 
ihould only have the intereft of the 1 500 /. tor her life, that could a Vers 1931 
not have taken place unlefs the principal had been devifed over. ^94* 
It is faid, that by the words, « If any money (hall be remaining 
^< in the hands of the faid truftees,'' Ufc. is meant fuch fums as 
Ihall remain by reafon of any grand-daughter*s marrying without 
confent; but that is not the meaning of them, for this being % 
derife to truftees of all the real and perfonal eftate, it muft 

mean 
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A derife of ttican the reftduutn of the perfonal eflate, and the devife of tli^ 
fbeiefiaaum re/iduum has been determined not to be a devifc over in cafes of 
^fe^overVf this kind ; for where it is not exprefsly dcvifed over, and is only 
» particular to fall tnto the furplus» the daughter (hall take it. Perhaps this 
l^^^X* di(ltn£lion may be thought very nice : I admit it to be fo, but it 
is now an eftablKhed rule that there mud be an exprefs bequeft 
over of the particular legacy, and that a bare gift of the reJiduuiH 
will not be fufficient to deprive the daughter of the legacy ; and 
there are many cafes to prove this 5 the reafon is, becaufe when 
a tedator makes one a refiduary legatee, he has not that partica* 
lar thing in his view or contemplation. Indeed, during the argu- 
ments in this cafe, I once thought, that as the mother was made 
refiduary legatee for life only, it might be confidered as a legacy 
given over to the mother for her to difpofe of at her pleafure 5 
but it is plain, that the power is given to the father and mother 
and the furvivor, and therefore the father might have had the 
difpofal or power of abridging it : fo the plaintiffs are entitled to 
a decree under proper reftriftions, for the legacy and intereft fince 
the marriage, but the defendant mufl be allowed for maintenance 
from Leomra*^ father's death, and the hufband Wheeler mull dc« 
liver propofals of a fettiement to the Mafter. 

Moore verfas Fernhaugh. B. R. 

«Strt.i258. X ^ R. Ford moved to change the venue from Middlefepc into the 

r ^* . , ^^ next adjacent county to the county* of Denbigh; but it was 

not change denied percurianty and they faid it had been often denied. Den" 

tbc venue nifon J. Cited Lloyd w» IVilliams^ A^ich. 8 Geo, 2. in an aflion of 

mtonext ail'ault and maihcm, which he faid he moved himfelf to change 

crmnty to a *^*^ venue to tlie next adjacent county to that county in Jfalei in 

Welch which the caufc of aftion arofc ; and the court then refufed it, 

"Ld^R ^"^ ^^'^^ Howarth v. Williams^ where it was dented again. 

14 iS. J^^^ C. J.— I have known this done by confent, but never with- 

Nor into a out. Vide Godfrey V. Filpot^ Ld. Raym. 141 8. And mte; the 

northern court will not change the venue into a northern county where the 

vhwcTaffifcs ^fl^^es arc but once a year, if moved in Michaelmas or Hilary 

are but once term, becaufc of delay \ and per Wright J^ this was refufed in 

a year, Nichols V. Bolfter. 

Rex verfus The Juftices of Pe^ce of Weftmorland. 

B. R, 

Mandamus 'Kji R. Harrifon moved for a mandamus to be dircfted to die 
ovCT^wMof juftices to appoint overfeers of the poor for the hamlet of 

the poor in a Nethergrave/bip , Waisfield^ and CAi/rt'^////, ' (there never havingf 
htmlet been any overfeers of the poor there before,) upon xhtjlat* 13 fa^ 
lIlYtl^!!* 14 Car. 2. f. 12. /. 31. which gives power to appoint overfeers 

were never /•! •«>• 'ii % »/» »^»* i 

any befufc. (^u large panlhes) in particular bamletSi as imJlaU 43 Eltz, does 
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In pariflies at large ; and it was granted upon an affidavit that 
there was poor (^longing to this hamlet, wnich were chargeable 
to the hamlet of Kirk/and^ which could not remove them^ becaufc 
there were no overfeers of Netiergrave/bsp, &c. • 

Qui tarn by the Town of Dover vcr/us Hodgfon. 

B. R. 

TJ PON an information againfl: the defendant for following a Defendaot 
^ trade contrary to the ftatute of Elizabeth, the defendant had JJ^^^j^ 
a verdi£l, and obtained a fide-bar rule for cods ;and now it was from the 
moved to fet the rule for cofts afide, by Mr. Smytbe, who infilled feffioot, and 
the defendant was not entitled to cofts, becaufc he himfclf re- hrildi^c 
moved the information from thefefilons. Upon {hewing caufe hiscofit. 
by Serjeant Wynne, the court feemed to. think there could be no 
doubt but that the defendant muft have his cofts upon the ^at. 
^ 18 Eliz. c, 5. but ordered precedents to be fearched for in the 
crown-office. . 



MICHAELMAS TERM, 

20 Geo. II. 1746. 



Rex ver/tis Ingleton. B. R. 

THE defendant was indifted for an attempt to commit fc- where ide- 
lony, hj attempting to fet on fire the houfc of one Efion in f^'^^^^J^ 
Torl^ and the indiAment alfo charges that the defendant folicited indiamcnt 
Mafon, one of the profecutors, to help to fet fire to the houfe. into B. R. 
Mafm and one Glenton informed the mayor of Tork of this, who aJa^cJ^'* 
bound Mafon and Glenton over to profecute the defendant. The viaed, yet 
defendant removed this indiftment by certiorari into this court, ^^^ no« F^r 
and entered into a recognizance in the penalty of 20 /• to appear jVe w!*& 
and plead to the indi£lment, and to profecute it to be tried at her m. c. h. 
own expence, which flie has accordingly done» and has been con- J^ ^« P;<^ 
vified and fined. And now it was moved by Mr. Ford that the 
recogni2ance might be difcharged, flie having paid the fine : this 
was oppofed by Mr. Henley and T. Robinfony who infiftcd that hy 
the Jlatt s^^W'^^M' ^- Ji' ^^^ defendant was obliged to 

pay 



pay t!he profecutoT's coftd; but per ^riam^l!h\s cafe is not 
wimm that a£l of patliament^ for that ettends only to officers 
atid perfonv really injured, whidi neidber GUrttm hor Mafom die 

Erofecutors are in this cafe, for dxeit was no datnaj^ done to the 
oufe* it was only intended to be done, nor are either of theni 
officers, and theretore the rude Was made abfolute ioi difcbargid|; 
the recognizance by three Judges, abfmte Fofiir'lyiSMtf who Was 
at SU Margarefs Hill trying the rebels. 

Frammingham veifus Brand. la Ghancoy* 

tKefraraflr npHE qtieftion before Lord Hohthncie Was Upon chefe wor£i 
Miiroeii c» 1 in a will; {vk.) «^ I give and bequeath the inheritance in 
ki?^'* « fce-fimple of all my lands to R. F. mj fon, and to his heirs 
^ and affigns for ever ; and iik ca£c the laid R. F» my fon hap^ 
^ pen to die in his minority, or unniarried. or without iflue, then 
^ I give the inheritance in fee to Henty Bt^ani.^ R. F. attained 
the age of twenty-one, but died unmarried and without ifliie. 
Lord Chancellor held that this contingent executory devife ta 
H* B. could never take place, for bodi the Words or are to ht 
taken in a copulative fehfe \ and unlets JE. F» had died iii his 
minority and unmarried, and without iflue, H. B. could never 
take ; for if this was to be conftrued otherWife, it might happen 
that R. F. might marrt and die leaving iflUe in his minority^ 
tifhich would be difinhelited if the eftate was not to veft in hint 
abfolutely on his marriage, which could never be the intent of 
28fra.ii75. ^c teftatorj and the cafe of Barker and Surtees^ B. R. Micb. 
16 Geo. 2. was held to be good law, which was adjudged upon 
thefe words in a will, (viz.) I give the faid premifes to my 
grandfon, his heirs and affigns ; but in cafe he dies before he at-< 
tains the age of cwenty-one years, or marriage, and without iffiie, 
then he devifed the fame over to another perfon. The firft de« 
vifee attained twenty-one, but died unmarried add without iffiie ) 
and it was .held per totdm curiam, that by attaining the age of 
twenty-one the eftate became fo abfolute in the firft devifee* that 
the executory devife could never take efiefi, or veft : and Den- 
mfin Juftice faid he would confider it the fame as if the teftator 
bad feid, << If my grandfon A. B. die under ai, and unmarried, 
« and without iffiie," which he did not doj for he attained bis 
afei 



Michaelmas Team, 20 (?^o* II. 1746. 141 



Wood verfm Newton. B, R. 

^HIS is an adion upon the cafe» wherein the plaintiff dedaret Aibo^fii. 
* upon an miMtatus ^Jfum^t for 21/. for the ufc and occu- *riiea^ii. 
patbn of knd bjr the defendant, at his requeft, and by the per* jeluhvteraii 
miffion of the plaintiff, alfo upon a quantum meruii for the hke \ in the 18th 
alfo upon an indeUt. ajfumfjit for 40/, for divers cattle, goods, 2**^*^ 
wares, and merchanmzes, fold and delivered, and alfo upon a sec<i£ 
quantum valebant for the like. 

^ As to the promifes and undertakings In the faid declaration, Tbepiaaf 
iJiji ^Jijf and laftly above mentioned, and alio as to the promife ^ ^»?^ 
and undertaking in the faid declaration firft mentioned, ejrcept as ^p^oif^ 
to 9/. 2/. 6d. parcel of the faid 21 A contained in the faid pro- 
mife and undertaking in the faid declaration firft above men- 
tioned, the defendant fays, that he did not promife and under- 
take in manner and form as the plaintiff bath above complained 
agaioft him, and thereupon iffue b joined ; and as to the faid pro- 
mife and undertaking in the faid declaration firft above mentioned 
as to the faid ijLis. 6d. parcel of the faid 21/. therein con- 
tained, that the plaintiff ought not to have his a£lion againft him, 
becaufe he fays, that after the making the faid promife as to the 
faid 9 A 2s. 6d. and before the exhibiting of the faid bill of the Toidcr bt. 
faid plaintiff, that is to fay, on the tenth of Jpril 1745, at 5. f^^l^KiuI 
aforefaid, he the faid defendant tendered and offered to pay to the "* 
faid plaintiff 9/. 2 s. 6d. which the faid plaintiff then and there 
refufed to accept from the defendant ; and the defendant further 
fays, that he always hath been, and ftill is, read^ to pay the fame, 
and brings the money into court ready to be paid to the plaintiff, 
if he will accept the fame, and this the faid defiendant is ready to 
verify; wherefore he prays judgment if the faid plaintiff ought 
to have or maintain his faid adlion to recover any more damages 
than the faid fum of 9/. 2x. 6d. 

The plaintiff imparls to the faid plea until Friday next after Replication, 
the morrow of the Holy Trinity^ and then replies, and fays that ^wpi^indff 
he ought not to be barred from having his adion, (stc, becaufe udut ao^- 
he fjith, that the faid plaintiff after the making of the faid firft rior to tbt 
promife in the faid bill, and before riie^xhibiting the faid bill of ^'"^- , 
the faid plaintiff, to wit, on the 12th day of February in the i8th 
year of his prefent Majefty, profecuted out of the King's Bench 
a writ of latitat, (fetting out the writ,} which procefs he the faid 

tiaintiff profecuted againft the defendant with an intent to ferve 
im perfbnally with a copy ther^, according to the ftatute, and 
that the defemlant m'ght appear at the return of the faid procefs 
b the ibid court at the fuit of the (aid plaintiffi and that the faid 

8 plaintitf 
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plaintiff' KX^ight proceed thereupon, and exhibit his faid biJI againft 
the faid defendant, and him might implead for recoYcring and 
obtaining, among other things, the faid 9/. 2/. 6d, according to 
the courfe and ufage of the (aid court here ; and the faid plain- 
tiff*, according to his faid intention, afterwards, to wit, in the faid 
Ea/ler term in the 1 8th year aforefaid, declared by his faid bill 
againft the faid defendant in form aforefaid, for recovering and 
obtaining the faid damages contained in the faid bill ; and the faid 
plaintiff further fays, that the faid defendant at any time before 
the fuing out and iffiiing of the faid writ of the faid lord the king 
of latitat aforefaid, did not tender or offer to pay to the faid 
plaintiff* the faid 9/. 2/. 6d, in manner and form as the faid de- 
fendant hath above in pleading alledged, and this the faid plain- 
tiff" is ready to verify ; wherefore he prays judgment and the 
damages which he hath fuftained by reafon of the non-payment 
of the faid 9/. 2/. 6t/., parcel of the faid 21/. contained in the 
faid firll promife, to be adjudged to him, ^c^ E. Booth. 

The defendant rejoins, and fays that the plaintiff" ought not to 
have his faid a£lion for the faid 9/. is. 6d. tsfc. becaufe he 
fays that it is true that he the faid defendant did m^ke fuch pro- 
mife and undertaking as to the faid 9 /. 2x. 6d. before the ex- 
hibiting the bill of the faid pla'ntiff, as by the faid bill is alledged j 
but the faid defendant further fays, that he the faid defendant at 
any time before the fuing out or iffuing of the faid writ of latitat 
above mentioned, did not promife and undertake to pay the faid 
plaintiff" the faid 9/. 2/. 6rf., parcel of the faid 21/., i^c. as the 
faid plaintiff by his faid plea above in reply pleaded hath above 
fuppofedj andof this he puts himfclf upon the country. D.PgoU. 

Plaintiff imparls till Wednefday next after three weeks from the 
day of St. Michael i and then demurs generally: defendant joins 
in demurrer. 

This cafe was folemnly argued lafl: term by Serjeant Boatle for 
the plaintiff", and Poole for the defendant ; and it was this term 
argued the fccond time by Sir Thomas Bocile for the plaintiff, and 
Mr. Ford for the defendant. 



It was objefled by the plaintiff that the rejoinder is bad, be- 
caufe a latitat may be tefted before the caufe of a£lion accrued 5 
and if it may, then the iffue tendered by the rejoinder is imma- 
terial. Cro.Jac. 561. 1 Vent. ^Z. Sir Thomas Booth cited 
Mathews v. Spicer^ B, R. whereof he had the paper book then 
in his hand of Pafch. 12 Geo. i. which was an adion upon fc- 
veral promifes ; the defendant as to all except 4 A 4 x. mentioned 
in the fifth promife, pleaded the general iffiie, and as to that 
4/. 4x. he pleaded, that after the promife to pay that fum and 
before the time of filing the bill, vi2, the ad of April^ he ten- 
dered 



Michaelmas Term, 20 Geo. IL 1746^ 143 

dered the money. The plaintiff replied that before the filing 
the bill^ viz. the 12th of Fehruary^ he fued out 2l latitat ^ widx 
intention that the defendant might be ferved therewith, and 
proceeded againft him thereupon, and that the defendant did not 
tender before the fuing out of the latitat ; upon this the defend- 
ant did not rejoin to the fafb, but demurred upon the replication % 
and the court were of opinion that the latitat might be fued out 
before the caufe of a£lion accrued ; and cited the two cafes above 
for that purpofe ; if therefore a latitat may be fued out before 
the caufe of a£tion arifeSi the iffue tendered in this cafe is im« 
material ; and if the replication is ill, the defendant ought to 
have demurred to it, and not have rejoined to the country ; and 
Sir Thomas Booth relied upon this, that the defendant had ten« 
dered an immaterial iffue, and therefore prayed judgment for 
the plaintiff. But notwithftanding this obje£^ion, judgment 
was given for the defendant, upon Mr. Ford's argument for 
him^ which was as follows : 

Mr, Ford for the defendant— It is admitted upon this record, 
ifi, that the defendant was always ready to pay the debt claimed 
by the plaintiff; there is no pretence of any demand or refufal, 
but on the contrary a conftant readinefs to pay is admitted. 

2dly, It is admitted that at the time of fuing out the latitat th« 
plaintiff had no caufe of a£lion. 

2Jfyt I do infift, and think it mud be admitted to me in point 
of law, that if at the time of the commencement of a fuit the 
plaintiff has no caufe of action, a fubfequent right of a£):ion will 
not fupport it, but the couit ex officio ought to abate the writ. 

It is obje£led for the plaintiff that the defendant's rejoinder is 
frivolous, that the cxiftence of the caufe of aclion before the 
fuing out the laiitat is immaterial, for that the latitat is only a 
fummons to bring the defendant into court, is only procefs to 
compel an appearance, and that If a caufe of a£bion accrues in a 
vacation, the party may legally fue out procefs of a preceding 
term, fo that it is of no confequence whether the plaintiff had 
any caufe of a£^ion at the time of fuing out the latitat or not, 
and for this purpofe Cro. Jac. 561. is cited, which was an adiioa 
for an cfcape upon a latitat tefted the 2f;th of Jum^ when the 
bond debt upon which the arreft was made did not accrue untU 
the 29th of Auguji following : this was held right, for the latitat 
not being returnable till the term after the bond was given, that 
is fufficient to maintain the arrefl, and the procefs fued out in 
the vacation always bears tefte the preceding term ; i Vent. 28« 
^here it is held a latitat may be taken out, but a man cannot be 
anefted upon it before a debt is due ; and this differs from an ^ 
origiaa] writ, wliich if it bear tejie before the money is due it is 

abateable, 
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abateabtej but a laiitat b not only to bring defeiuiant in cu/kdiam^ 
that the plaintiff may declare againft him, but that he may have 
btul^and after tbai^ the proceediags upon the lafyci ceafe ; upoa 
the authority of this cafe it muft be admitted that either the re* 
joinder is good» or the replication is bad } and if the replicarion 
js good, tl^ rejoinder of confequence is good likewife ; for con^ 
fidering the latitat as a. fummons only, that according to the 
courfe of the court it may bear tefte of a term precedent to the 
caufe of adion, how then is a tender before the ifiuing of it ma- 
terial ? can a man tender before the caufe of adiion cxifts ? this 
18 impoffiUe ; fuppofe an iffue had been taken of the fa& al» 
ledged in the replication, that no tender had been made before 
the filing out the latitat; and fuppofe this had been found for 
the plaintiff, could fuch verdiA baye been material ? the latkat 
might have iffued before a tender could have been madei and 
therefore the finding there was no fuch tender, when it wa«am* 
pra£licable to be made, would have been immaterial* 

Upon confidering the replication the court will take notice of 
the courfe and pia^ice of iffuing latitats^ as well as in deter* 
mining upon the rejoinder, and then. taking the latitat only aa a 
fummons to' enforce an appearance, it appears upon thi^ record 
that the plaintiff hath no way defeated the force of the defend- 
ant's plea, but by ihewing that though it is admitted a proper 
tender was made before the bill way filed, yet none was madle 
before the latitat iffued ; or, in other words, that none was made 
before there was any debt due ; how does thid defeat the plea 
which alledges that the defendant made a tender before the bill 
was filed, and was always ready to pay the money from the time 
he owed it ? I£ the plaintiff would confider the latitat as a fiun^ 
mons, ought he not to have gone further in his replication, 
fliottid he not have (hewn the iffuing the writ) and that ho ten- 
der was made before the fervice of it ? this was done in Cro. 
Car. 264. Watts ▼• Baker; it was trefpafs quare claufumjrtgit ^ 
the de£endant pleaded a tender of amends : plaintiff replied a 
latitat^ (as here,) and that the tender was made after the aneft 
upon it; and it was refolved that this tender came too late, for 
as well as a tender after an original writ comes too late, fo after 
an arreft upon a latitat^ for the tender of amends muft be in- 
tended to be immediately after the trefpafs committed^ and htm 
fere any fuit. 

What then are the times when a tender comes too late I ifl^ 
After the ttjle of an original ; 2dly^ After the fervice of a latitat^ 
for the tifie of a tatitta is infifted to be quite immaterial. How 
then is the plea anfwered ? does the prefent replication ihew 
that the tender eame too late ? does it prove that it was not 
made before the fervice ? is that the commencement of the fuit* 
upon this fort of procefs ? if it is, what can be inferred, or be 

tried 
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tHed by the replication as it ftan<t8 ? The bufinefs of a replication What mat. 
is either to deny the facls in the plea, or td confefs and avoid them ^"." "P^'j" 
by fome other fa£ls, which, if found, fliew that the allegations ^ c^uia. ' 
in the plea are nothing to the purpofe ; fuppofe the faAs in the 
replication found with the plaintifFi would they have that efFe£l ? 
does it follow that becs^fe the tender alledged was not made before 
the tefli of the latitat^ that therefore it comes too. late ? it cer* 
tainly does not ; and therefore if no certain iflue can be taken on 
. the rejoinder, becaufe of the immateriality of the tefie, neither 
can any be taken on the replication. 

But fuppofing the replication be goodj the rejoinder is a com- 
plete anfwer to it. 

l/f% The replication dates a latitat, ahd concludes that no 
tender was made before the ifiuing of it ; what is the anfwer i 
I admit there was no fuch tender ; that fa£t is confcffed ; but 
this is the reafonj at the time fuch writ ifiued the plaintiff had 
no caufe of a^lion, and fo no tender could be made : is not this 
an anfwer to the replication, and a material one too ? the de-« 
fendftnt thereby afligns a reafons fof not doing the thing which 
the plaintiff complains he ought to have done. 

But 2{lfy, Suppofing the replication be good, it can be only fo 
upon this ground, that the latitat is to be confidered as an ori- 
ginal and the foundation of the fuit ; in this light, and no other, 
the Iffuing the procefs is the commencement of the fuit, and the 
plaintiff treats this latitat exaf^Iy in the fame manner as if he 
had fued out an original } and on this ground if is that a latitat 
fued out and continued on the roll prevents the ftatute of limita- 
tions'} from the time of the tr/le of a latitat, when it is fet forth 
in pleading the adion, is confidered as fubfifting, though it was 
never ferved as procefs, but only taken out witfi an intention of 
filing a bill ; i Si J. 53. 60. and from that time all the books 
fay, that in the King's Bench the adion is commenced ; and in 
the ca/e of Cullifcrd and Blandford, where the queftion was, 
whether fuing out a latitat within the year was the commence- 
ment of an adlion within the 31 Eliz. the words of the 
book are, « As to this queftion, three judges held clearly that 
«« the fuing out a latitat within the year was a fufficicnt com- 
<« mencement of the fuit to fave the limitation of time, becaufe 
«< the latitat is the original of the King's Bench, and may be 
'< continued on recojd as an original Writ }" and it has been ad- 
judged that the fuing out a latitat within the time is fufficicnt 
to prevent' the incurring the ftatute of limitations ; and Holt C. J. 
does not difpute the principle whether the fuing out a latitat^ be 
the commencement of a civil aflion, or whether it is the original 
of the plaintiff's fuit, but only diftinguilhcs between that and a 
jpopular action^ in which cafe he thought a bill ought to be filed 
\ Vol.. I. . L oa 
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on record ; this cafe proves phinlf that the fuing out a htiiaiy 
or the exhibiting the bill, may in this court be the commence* 
meat of >an a£lion ; that it is in the plaintiff's ele£kion either to 
make one or the other the original \ that from the time of ifluing 
the latitat^ where the plaintiff infills upon it .the fuit is as mucli 
fubfifting as if commenced by an original \ and if this be fo, why 
is the rejoinder immaterial) if the replication be good? the 
plaintiff infifts the a£lidn was commenced before any tender ; he 
has alledged the latitat as the inftitution of his fuit, relies upoo, 
the tefte of it as the ground of his bill) as that point of time to 
which all the fubfequent proceedings ought to have relation, and 
therefore why (hould it not abate the proceeding, if profecuted 
before any caqfe of a£lion ? (hall it have relation to fiq>port pro- 
ceedings in order to fave a debt and to do juftice ? (hall it relate 
to deprive a man of the beneSt of the ftatute for limitmg of a 
popular a£iion ? (hall it in the replication be a fuflkient allegatioa 
of the commencement of a fuit in order to avoid a legal tender, 
and yet not be a commencement of the fuit to abate an unju(^ 
a£tioa ; to fay otherwife would be to make the latitat the conw 
mencement, and not the commencement of the fuit on the fame 
record. Upon this record it cannot be queftioned but the in(i(t- 
ing of the latitat is an unconfcionable attempt to do injulltce \ 
it is a new experiment to involve honeft men in difficulties, and 
to put thein in the power of malicious creditors* 

It was obje£led upon the (irft argument, that the defendant 
might have relieved himfelf by pleading that he had tendered 
before notice or fenrice of the latitat* To this I anfwer, that if 
the fuing out of a latitat in a civil zQxon be the commencement 
of a fuit, a tender fubfequent though before notice would be to 
MO purpofe ; the commencement of a fuit is a demand of a debt» 
and a tender after demand is of no ufe, that would be diredly 
to contradi£l his plea, that fay$ he was .always ready. But fap- 
pofing fuch an allegation (hould be received, why is the defend** 
ant to be put upon making it ? the plaintiff, who infifts,upon a 
ifithat^ has it in his power to ufc it as he pleafes, either in the 
nature of an original^ or as a fummons to bring the party into 
court ; if he choofes to confuler it' as an original, as the com- 
mencement of the fuit, why fliould the defendant be obKged to 
tRcat it in a different light ? why is the court to confider it in a 
different manner than the party deCres who fucd it out ? 

- By the rule of law every nian^s plea is to be taken moft 
(hrongly againil himfelf, and by this rule the fuing out i\i€taiifat 
mud be taken on this record to be the commencement of the 
a£tion, as that which the plaintiff has defied and cholien to be 
fuchy and which the court cannot confidcr otherwife without 
making a conftruGion on the rejoinder that oppugns tfic rcpli- 
cation. But fuppofing fuch a rejoinder would be bad, the trjh 

and 
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and fuing ont the latitat is a matter of record ; thofe records all 
perfons are bound to take notice of, and it ihould feem, that to 
fay the tender was made before notice of the latit/it would be 
wrong ; and it may be compared to the cafe of an executor, who 
pleaded p/ene adminj/lravit before notice. Carter 227, Metier 1^. 
Overton; fuch plea is not 'good, but the defendant muft plead 
fUne admint/lravit ante diem impetrotionis brevis originalis* JVard 
T. Dobfon^ HiL "a G. 2. C. B. plea of plene adminijltavit before 
notice held ill, for all may refort to records, and defendant (hould 
plead according to 3 Lev. 28* Et quod ipfe nulla babet bona vet 
catalla teftatoris, vel habuit die impetratioMs brevis pradiEf vel un^ 
quam poflea. And though thefe cafes sh'e of Original writs, yet 
the law muft be the fame of latitats whenever infifted on as the 
commencement of the fuit \ they are both equally of record atid 
notorious to the world, and there cannot be any averment againfl: 
one but what may be equally made againft the other ; and there 
can be no harm in confidering the latitat in this light ; if the 
plaintiff had any merits, iiiftead of reforting to the latitat he 
might have replied a demand and refufal, and fo falfified the 
plea of the defendant ; therefore to conclude, that if the re- 
joinder be bad, becaufe it offers an iflue of a hO. depending on 
the iflfuing of a latitat^ the replication is in like manner equally 
fo, and then the plaintiff is guilty of the firft fault ; on the other 
hand, if the replication be right, the rejoinder is fo likewife, as 
jt only offers an iffue on the fame ground that the replicattoti 
does, viz. that the fuing out the latitat is the ground of the 
a^on. 

Judgment of the court. 

lee C. J.— In general the fuing out a latitat is not material ; A latittt 
and in the cafes cited it is confidered only as proccfs to bring the ^^^^^' 
party into court; but in the pvefentcafe the plaintiff feems to thcnarareof 
aim at a furprife : and if this latitat is not to be confidered in «o ongiaal 
the nature of an original writ, what is it ? when it is replied to *^'^ 
the ftatute of limitations pleaded, or to avoid a tender, is it not 
the commencement of the fuit ? the defendant ought to have 
the fame advantage of it as the plaintiff; fo I chink the luitat in 
this cafe is to be confidered as an original writ, as the plaintiff 
himfelf in his replication has made it the commencenteht of his 
fiiit ; and judgment muft be for the defendant. 

Wright J. — ^If the latitat be confidered only as procefs to bring 
the party into court, then the rejoinder would be bad ; but the 
plaintiff in this cafe by his replication feems to me to have made it 
the commencement of his fuit, and therefore I think it may be 
taken to be in nature of an original writ. 

L 2 Dennifin 



jjfi Michaelmas T£rm» 20 Geo. IL 1746^ 

Zknnlfin J.-^The queftion is in this cafe, whether the tender 
comes too late } the defendant pleads he made it before the ex- 
hibiting the billy and this is right ; the plaintiff replies a latitat^ 
and that the tender was not made before the filing out the laiiUitg 
idoinder that there was no caufe of zOXoti fubfifting at the time 
of fuing the latitat : to be fare a lathat is not ftri&lj an origi- 
* xial| but it may be confidered as the commencement of the fuit; 
fo it is when pleaded to the fiatute of limitations, (sV. I have 
fome doubt whether the plaintiff's replication be gocxl^ becaufe 
it is not material when the procefs iffued : I fpeak this upon a 
fuppofition that the latitat is only procefs^ and in this light the 
plaintiff feems to infift upon it } I thinlc it may be confidered in 
the nature 6f an original, being the commencement of the fiut^ 
and fo the rejoinder is good. 

Fofler J. of the fame opinion. 

Judgment for the defendant^ M. cur. 

Goodrtght, of the Demife of the Ifllie of Matthew 
Hall, verfids Jacob Hall. In Ejediment. B. R. 

Ow ife. fT^HIS was a cafe rcferved for the opinion of the court upon the 
* words of a will. Jacob Hall the teilator having two fons, 
Mattbiw and Jacobs devifed his lands to Matthenv in fee, << Pro- 
'* vided neverthelefs that if Matthew iliall die before me^ thea 
«< I do conflitutf and appoint by thefc prefents my fon Jacob 
*< Hall to enjoy the eftate in the fame manner as Matthew (hould 
<< have done, and alfo in cafe the faid Matthew (hall happen to 
•' die before the faid Jacob Holly he the faid Jacob Hall junior 
** (hall have and enjoy the edate as Matthew fl^ouid have done.^* 

Matthew furvived the teftator, leaving iflue the IciTor of the 
plaintiff, and living Jacob the defendant and brother of Matthew. 

This caie was twiqe argued at the bar ; and it was contended 
for -the defendant that (by the words, " And alfo in cafe the 
*' faid Matthew (hall die before the faid Jacob Hally he the faid 
'« Jacob Hall )\xnior, (hall have and enjoy the eftate as Mntthew 
•* fliould have done ;") the defendant was, entitled to the lands; 
but per curiam^ the name Jacob Hailj without the addition of 
funiory mull plainly mean the teftator, and the teftator begins 
his will thus, " I Jacob Hall y &c." Judgment for tlie plaintiff. 
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Aubeer, Truftce of the Marquis of Powis, v^rfits 
Barker in Cuftody of the Mar(hal. B. H* 

I T was moTcd on behalf of the plaintiff to amend his dedara- Amni^ 
-* tion, bj adding two counts. This application to the court jgg^ * 
was made after the term next after the term in which the do- wuTm^ 
elaration was delivered, and after the defendant had pleaded icm «» 
thereto. ««jididf 

aAar tht 
Wrigbi J. {ai/ente Lee C J.>-*I take it to be the rule of the tm nm 
court, that a count cannot be added after two terms, and the ^^ 
term in which the declaration is delivered is always included, ^^icb itwii 
As to the cafe of the Ducbefs rf Martborougb v. Widtmrt^ HU. MHtni. 
4 Geo. 2. in B. i2., the amendment in that cafe was allowed on 
a particular reafon, for if it had not been there allowed, the aAion 
would have been loft by the running of the ftatute of limitations* 
Dennifin and Fofter J. of the fame opinion i and fo the rule to 
ihew caufe why the amendment (hoold not be made was di(L 
i^arged. But N. B. Another reafon for difcharging the rule 
was, becaufe the defendant was in aAual cuftody ; and this was 
the third term he had been fo } and this would be making a new 
declaration to keep him in prifon fo much the longer. 

Langftaff t;^/yZri Rain & Ux. B. R. 

O IR Thmas Bootle moved to difcharge the wife out of cuftody. '^"*f^* 
^ This was an a£lion of afiault and batt^ done by the defend- ^JJ^ .^^^ 
ant's wife, wherein there was a verdi£l and judgment for the caukm in 
plaintiff, and both the huftiand and wife were taken in execution* ^ ^^^ 
"Bat per curiam-^Tbis matter has been determined that the wife ^one biTthe 
is liable to be taken, in the cafe of Fincb (^ Ux. v. Dudding isf wife. 
U«., in Micb^tma 19 Geo. a.| and they nowrefufed to dit »5ti».u3i 
jChargct)ie' "^ 
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The King ver/us Charles RatcliflFe, Efq. Novcmbet 
21, 1746. 

Fofter 4Q. 'T* HIS day a rfr/xtfryjrf being returned before the court of B. J5. 
S- c. 1 of the record of the convidion and attainder of one CiarUs 

fon^fS of Ra^Ulife, in the year 1716, for committing high treafon (in levy- 
%h titafon ing war againft his late Majefty King -G^^r^^ the Firft in the year 
in the year j'jj^) before commiflioners appointed for that purpofe, at the 
brought in ^^^^ Bailey^ was read by the clerk of the crown ; and alfo an ha^ 
by habeas beas cGrpusdixT^Q.^^ to the conftable of the Tower oi London, with 
S^>**'r*dof J^ctui^n thereof, which was a commitment of the prifoner 
conviaion then brought thereby to the bar (fuppofing him to be the fame 
beiQg read, Charles Ratciiffe convi£led as above) by the Duke of NenvcaftU^ 
what^^M Secretary of S.tate, for the faid crime of high treafon, was alfo 
to fay why read \ whereupon the perfon then at the bar, fuppofed to be the 
oecutioa fgnje CiarUs Jiatcliji who was convifled in the year 1716, was 
bc^awarded. 5^cd by the fecondary of the ckrfc of the ctown to hold up his 
He plead! he band, (which he refuted to do,) and what he had to fay why 
11 not the execution fliould not be awarded by the court, and done upon 
cwiviacd> t*"* according to the faid judgment; the Attorney-General 
lOue IS join- JEiyder having firft prayed on the part of the crown that executioi^ 
*^ahlft tr** might be awarded againft him, 

904 ^e^ution is awarded. 

Mr. For J and Mr. Joddrgl were affigned by the court of coun-« 
fel with the prifoner at his requeft, ^nd prayed time jto confider 
what to plead and to rely upon, and defired to havq a copy of 
the record and to fee it : but per curiam — ^There is no inftance 
or precedent for it, Co re&rfed it.; but at their requeft the court 
ordered the fame to be read over again by the clerk. 

Per cunam^lt is reafonable that counC?l (hould have time to 
be indrucled, but the crown mu{\ not be delayed^ fo take time 

i\\\ Monday wtxt. 

Ford for the prifoner-^I dcfire it may not be underftood that 
we (hall be then ready to go to trial, but if we can give any good 
reafon for putting it off, we (hall be at liberty to do it •, to which 
the court and tlie Attorney-General conced«d, fo the prifoner was 
remanded, and ordered to be brought again to the baron Monday 
tJie 24th of November J which he accordingly was ; and being 
ciflced what he had to fay why execution (hould not be awarded 
againft him upon the faid record of convidion, he pleaded or^ 
Ufius that he was not the identical Charles Rt^tcliffen^mtA in the 
record : the Attorney. General ore tenus then replied that he was» 
jnd thereupon iflfue was immediately joined ore tenus s whereupon 
it was moved by the counfel for the prifoner, that a reafonablQ 
tiinc mijjlit be allowed to him 4o prepare for hi$ defence upon an 

a^idavil 
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iSdavit made, that two perjEbns who were bejond ftas, one of 
them at Brujfeh and the other at &. Girnunnsy were material wit- 
Bcfles for him, as he believed, without whofe teftimony he could 
not fafelf proceed to make his defence, and that thejr will attend 
the trial, if a reafooable time be allowed for that porpofe. 

It was firft objcded to this bv the Attomey->Genera1, that there 
was no title to the affidavit ; that it ought to have been intitled 
Between the King and Charles Ratcliffey whereupon the affidavit 
was altered, but yet not intitled, as it was obje4£tc:d it ought to 
have been : the alteration only was, Le Count di DerwetUwater 
maketh oath, that jI. and B. now refiding at fuch places sAroad 
are material witnefles for this deponent in the trial of the iffuc 

{'oined between the King sind this deponent, the prifoner at the 
«r, without whofe teftimony he cannot fafely make hts'defence 
upon the faid iffiie ; and though the name of the caufe was not 
written at the top of this affidavit, this was primm facie welt 
enough to have It read. After it was read, the King's counfcl 
objedted that it was not fufficient to put off the trial of this iifue, 
which was only of a collateral faft, and according to all the pre- , sid. yt. 
cedents in the books fuch iffiies had always been tried injlanter Rex v. Cor- 
as foon as joined ; but they faid, that if the prifoner at the bar ^^*,*** 
would fwear that he was not the very identical pcrfon named in xUv.62. 
the faid record of con«i£bion, and who w^s tried and convidked in 
the year 1716, that might be a reafon for the court to give him a 
longer time to prepare for his defence, as it was a matter which 
was wholly in his own knowledge, and if true, he might faff ly 
fwear he was not that fame Charles RatcUffs mentioned in the . 
faid record of conviction ; but the prifoner (after a long argu- 
ment for him that he was not obliged by Iviw to fwear to his plea) 
rtfufmg to fwear that he was not the fame identical perfon who 
was convicted in the year 1 7 16, the court immediately * fwore a • So Jt wa^ 
jury to try the faft (which jury was ready waiting in the hall in KiliVand* 
order to try any iffue that might be joined between the King and Roger john- 
the prifoner). foninB. R. 

The two firft witneffes-callcd for the King depofed. That they Ratciiffij 
knew Chjirlcs RatcUfe in.the year 1715, and that he was brother ^^^^\^^^ 
to the late Earl of Dernventwaten that they faw him in rebellion n^a„ ^IiimV 
at Hexham in arms ; that he had another brother Francis^ who and infifted 
died before the rebeUion in 1715, but thefe two witnefles faid, ""^**'' J'^^^ 
they had never fecn the faid Charles Ratdiffe fincc they faw him l^^til^' 
at Hexham^ until about a month now paft, when they faw him at icngc; but 
the Tower of Lo/M&fi, and that the pcrfon at the bar was the very *^^'*''^^" 
fame identical Charles Ratdiffe. But N. B. I did not hear thefe co/.,^d ^ 
two witnefles, or either of them, fwear that they or either of has been ihc 
Uiem faw the prifoner tried and conviaed in the year 1716. !JaaTcc. 

Sec S. p. C, it^ Co, Litt. 157. 2 Ha^c 167. i Lev. 6ft. » Keb. 24). 
. * ' L 4 A third 
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A third witnels was called by the Ktng'8 counfel to pfx>ve (he 
fame thing, and although he fwore he ufed to (have tiat Charles 
Ratcliffe^ who was convicted in the year 1716, in NewgaUj yet 
be now fwore that he did not believe the prifoner at the bar to 
be the lame perfon^ and rather thought he was not that peifon. 

The fourth and laft witncfs for the crown was William/bn the 
lieutenant of the Tower, who fwore that fince the prifoner at the 
bar had been now lately in the Tower, he had declared he was 
the Earl of Derwentwater^ and that he the prifoner had told htm 
in what mannev he made bis efcape out of the Tower 10 the 
year 1716. 

BeGdes this evidencCy two afts of parliament were read which 
mention the attainder of the late Earl of Derwentnuater and the 
faid Cbarks ^Mclrfft^ and fome othei:s of that family. This was 
the whole of the evidence for the King. 

Then the counfel for the prifoner obferved upon the evidence 
that the two witncfles who had fwom pofitively might be miftaken 
in the perfon of the prifoner, as they had not feen Charles Rat'* 
fliffe^ whom they faw at Hexham^ for 30 years together, and this 
might the rather be fuppofed, becaufe the third witnefs had rcr 
fufed even to fwear that he believed the perfon at the bar to be 
the fame Charles Ratcliffe^ though he faid he knew the Charles 
Hatcliffe^ brother of the late Earl of Derwentwater : that ndne o£ 
the witneflcs had proved that the prifoner at the bar was the fame 
Charles Ratcliffe who was tried> or faw him tried and convi£(e4 
in the year 1716. 

After this the jury retired from the bar, and in half an hour 
brought in their vcrdift that the prifoner at the bar was the very 
fame Charles Ratcliffe wlio was convided of high treafon in the 
year 1716, menttoned in the faid record : whereupon Mr. Ford 
for the prifoner moved that he might have leave to plead an z6t 
of oblivion or general pardon of the third year of the late King 5 
h\xt per three Judges— It cannot now be done, for the defendant 
has been afted what he had to fay, {5V., and he has relied upon his 
not being the fame perfon mentioned in the record; and this plea 
comes too late, he having made his eledion what to rely upon,and 
the court cannot a(k him twice what he has,to fay why execution 
Ihould not be awarded againft him, whereupon the court awarded 
execution, and this day fortnight was appointed by the court for 
that purpofe at the prayer of the Attorney-General, 

Note: The prifoner inGfted he was an officer in the FreiUb 
King's army, and offered his commiffion, but the court refufed to 
r^qd it : he alfo inGftcd on a cartel between the two crowns now 
at war, but the fourt faid they could take no notice of cither. 

iJote^ 
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Ncteg The court faid, where any exception is in an ad of par- 
don it muft be pleaded fpcciiU/i or they could take no notice of it. 

Notff The prifoner refufed to hold up his hand, and did not 
do it. 

Memorandums The prjfoner was beheaded on Little Ttnoer-- 
hill the 8th of December 1746, about one at noon, and bebavc4 
with great fortitude and Chriftian patience, ut audivi. 

Smi h and Sibfoil. B. R. 
^HIS was an a£iion of trefpafs, aflault, and falfe imprifon- imprifoa* 






ment. Upon the general iflue Not guilty, there was a ver« 



mciit* 



dia for the plaintiff ^tCarliJle^ fubjcft to the opinion of the 2^*^ 
court upon the following cafe : • jufticao/ 

peace in die 

An information was made before juftices of peace upon oath ?*",**I^ tf.. 
againlt the plaintiff Smttb for harbouring ran goods contrary to bowing run 
the ftatute of Geo. 1 . j that the juftices did adjudge that Smith did v^*» " ««- 
harbour fuch run goods, v/z, brandy, isfc: and according to Jj2r*warrant 
the power given them by the ftatute, condemned him in the pe- till he pay 
nalty of 13/., and made out a warrant of diftrefs to levy the fame the fame, he 
on his goods ; and upon the back of the firft adjudication, by way °, "j^j^ 
of indorfementi there was a further adjudication that the faid officer de. 
Smith fliould pay (befides the faid 13/.) 5/. 4^, to the officers for *fA""***" 
their cofts and charges, which was alfo put on the back of the ^ /df*^' 
warrant, which was direded to the defendant and the gaoler, m >re for 
They rcrturncd upon the warrant that the plaintiff had no goods iiJ^*». ****•. •■ 
whereupon the money could be levied 5 fo the juftices made out fon^^ *' 
another warrant dire£led to the defendant, who was a conftable, 
and to the gaoler, to take the body of the plaintiff, and to convey 
the fame to the county gaol, and there to deliver him to the 
keeper thereof, thereby requiring the faid keeper to take him into 
his cuftody, and to detain him until he paid the fum of 13 /. It is 
further ftated in this cafe, that upon this warrant the defendant 
attached the plaintiff, whereupon the plaintiff.tendered and of- 
fered to pay him 13/., which the defendant refufed to accept, 
^nd refufed to releafe the plaintiff out of cuftody unlefs he would 
pay the further fum of 5 /• 4 J. for cofts, which the plaintiff re- 
fufed to do, thereupon the defendant carried him towards the 
county gaol the next day ; but before they got to the gaol they 
were overtaken upon the road by one Daniel Wiifin^ who paid 
|he 13/. and 5/. 4^. for which a receipt was given to the plain- 
tiff, and then lie was difcharged out of cuftody, and not carried 
to gaol. 

Mr, Henley for the defendant objefted, that although the 
juftice$ had po power to adji^dge, nor the officers any right to 

take 
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take any thing for coftsj yet that trefpafs and imprifonment was 

^ not the proper adion in this cafe ; but that wherever any matt 

demands and receives more money than he ought to do, an a£iioxt 

for money received to the ufe of th^ plaintiff is the proper adion. 

2dlyj He objeQed that the defendant had no authority to re- 
ceive any money, but was only to carry the plaintiff to prifon, 
and that the receiving of this money was an indulgence to tlie 
plaintiff; as in the cafe of a cap. ad fatisfadendum^ in ftri£lnefs 
the (heriff is to take the body, and to have him before the king 
at Weftminfter^ and has no autliority to receive any money ; and 
the a^ of parliament in thi^ cafe direds that the money mall be 
paid to the flieriff. 

Mr. Crowle for the plaintiff— The defendant has abufed the 
authority given him by the warrant, which was only to take and 
detain the plaintiff until he paid the 13/. : after plaintiff offered 
to pay the 13 /. the detainer was illegal, for the warrant fays no- 
thing of the 5 J. 4^/., neither have the juftices power to give any 
cods. Mr. Henley feems to admit that an a£lion for money re- 
ceived would lie, which is an admifftou that the money was un- 
lawfully received ; and if fo, it was falfe iniprifonment to detain 
him after he offered to pay the 13/., and of that opinion was the 
whole court, and the poftea was delivered to the plaintiff. 

Inanfwer to what was faid, that the defendant had no power 
to take the money, and to what was fai<t about a ca. fa. Mr. 
Juftice Dfnttifon faid, that as to this he would give no opinion \ 
but that it feemed very bard to him, that when the warrant in 
this cafe, or upon a ca.fa. is only for raifmg the money, it would 
be very hahrd to carry a man to gaol after he offered to pay it ; 
and faid, he thought that if a defendant taken by a ca.fa. offisred 
to pay the money, and the (heriff refufed to take it and ftill de- 
tained him, it would be falfe imprifonment, which was not dc^ 
nied by the reft of the court. 



PraAice. 
Hibejs cor- 
pus to re- • 
moveacaufe 
lirought 
Not. 6. 
Dcclontion 
Not. J2. 
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sot entitled 
to an im- 
pvUnce. 



Wood verfus Wenman. B. R, 

'T^HIS was an a£lion originally brought in the court of the 
* (he: iiFs of London^ which was removed by habeas corpus in 
JB. R. the 6th day of November. Upon the I2th of November 
the plaintiff delivered a declaration, and gave a rule to plead. ^ 
and now Sir J§hn Strange for the defendant moved for an ira-. 
parlance, and infifted the praftice was the fame as if the a£lioa 
was originally commenced in this court, and cited Salk. 515. • 
h\it per curiam^-Wt will not put the plaintiff in a worfe condU 
tion than he was in the court below, and therefore refufed to 
grant animparlance j fo ^ix^Jchn took nothing by his motion* 
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Adams verfus Sparry, B. R. 

nrHIS Mras an a£Hon commenced by bill, wherein the plaintiff Anortco- 
* having proceeded to Snal judgment, fued out a fieri facias ^y^^^^^ 
returnable on Monday next after tluree weeks from the day of £/• cvmahk on 
Michael^ which was the efToin-day and the 20th of November^ for *** efloin- 
MicbaelmaS'day happened upon a Monday, and the full term be- ^J^ 
gan upon Tburfhy 23d of November. Per rtfW/w»— There is no 
fuch return in this term in fuits by bill as Monday next after 
three weeks from the day of St. Michael^ fo the execution is 
TOid, and the goods taken thereby and in the (beriff's hands muft 
be rcftored to the defendant. Sir John Strange, fox tlic defends 
ant, Sir Richard Lloyd for the plaintiff. 

Ryall, Knight, and others, Affignees of Harvcft ^ 
Bankrupt, veffus Larkin. B« R. 

A CTION on aj/um^ft, that defendant was indebted to JFiiliam, The llatat* 
-^ Harvejl znd Jonathan Stevens deceafcd, whom the faid WiU ^^ JjJ^'^ 
Kam Harvefi furvived, in 20/. for goods fold and delivered by again^an- 
the faid William Harvejl and Stevens in his life-time, and before otho doet 
the faid William Harvejl became a bankrupt, to the faid William ^^^^^ 
Larkin^ quantum valebant for other goods, and an infimul compu^^ under a 
tajfet with Harvejl and Stevens in his life-time, whereupon de- commllBo* 
fendant was found in arrear 13/. 5/. 6^., and being fo found in <»^*«»^"f^ 
arrear, promifed payment, and concludes that the defendant hath 
«ot paid the faid Harvejl and Stevens in the life-time of the faid 
Stevens f and before the faid Harvejl became a bankrupt, or to the 
faid Stevens in his life-time fmce the faid Harvejl became a bank- ^ 

rupt, or to the faid plaintiffs, the affignees, fmce the death of the 
faid Stevens^ to the damage of the faid affignees of 20/. 

« 
Defendant pleads non ajfumpjtty and thereupon iffue is joined : Pi«?a > f^-^-o^ 
and further the defendant by leave of the court fays, that the ^^^^ 
faid affig:ne.es ought not to Ifave or maintain their faid a£lion 
again ft him the faid defendant, becaufe he the faid defendant 
fays, that the faid William Harvejl before he became a bankrupt, 
that is to fay, on the 21 ft day ol Jpril 1740, at Wejlminjler, in 
the county aforefaid^ by his certain writing obligatory called a 
bond, fealed with the feal of the faid William Harvejly and (hewn 
to the court of the faid lord the king now here, the date whereof 
% the day ?,nd ye^r Lid incntioncd, acknowledged himfclf to be 

held 
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held and firmly bound to the faid William Larkin la loo/. of 
lawful money of Gnat Britain^ to be paid to the faid William 
Larkin, when he (hould be thereunto required i and the f^id 
William Larkin in h€t iaith, that there is now due and owing to 
him the faid William Larkin from the faid William Harvefi^ upoa 
account of the (aid writing obligatory, for principal and intereft 
the fum of 64/. of lawful money of Great Britain^ to wit, at 
Wiftminfter aforefaid, in the county aforefaid, which faid fum of 
64/. by the faid William Harveft owing as aforefaid, exceeds the 
money from the faid William Larkin due to the faid aflignees 
of the faid William Harveft as aforefaid, to wit, the fum of. 
1 3 /• 5 /• 6 1/. by occafioit of the promifcs mentioned in the faid de- 
claration, namely, at Weftminfler aforefaid, and out of which faid 
fum of 64/. he the faid William Larkin is willing and ofiers to 
pay the faid aflignees the whole of the faid money due to them as 
affignees aforefaid^ by reafon of the premifes according to the 
form of the ftatute in fuch cafe made and prpyidcd ; and thb he 
is , ready to verify \ wherefore he pravs Judgment if the fidd 
aflignees ought to have or maintain their {aid a£kion thereupon 
againft him, isfc. To this the plaintiff demurred generally, and 
the defendant joined in demurrer. 

This cafe was argued by Serjeant Bodle for the plamtiffs, and 
by Mr. Lanxfon for the defendant. For the plaintiflfs it was in- 
fifted, that Uie z6t of parliament for fetting off one debt againft 
another did not extend to aflignees under a commiffion of bank* 
rupt, and that in the prefent cafe there was not mutual debts, for 
wherever there are mutual debts there mud be mutual remedies, 
and the defendant could have no a^^ion on his bond againft' the 
plaintiffs; and of this opinion was the couftj and gave judgment 
tor the plaintiE 
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Dominus Rex verfus Kinlock. B. R. 

THE defendant was arraigned for committing high treafon^ Atnutorwat 
being in the late rebellion, and pleaded Not guilty, and the JJJ^f^ 
jury were fwom, and his trial juft coming on^ the defendant in- two janct 
filled he was a fubjefl of the king of France^ and that he was ad- r«acii lo try 
vifcd to plead to the jurifdidion of the court, which he was now sJj^i^, |„f. 
too late lo do, (having already pleaded in chief,) without the con* tice Fofo*i 
fent of the Attorney-General, who with great faimefs and can- repoitof ihii 
dour confented that the prifoner might withdraw his plea and *** *^* 
plead to the jurifdiflion of the court, and that a juror might be 
withdrawn and the jury difmifTed, which was accordingly done. 
The Attorney demurred ; and upon arguing this matter, the plea 
to the jurifdidlion was over-ruled ; whereupon the prifoner was a 
fecond time arraigned, and pleaded Not guilty, and another jury 
was fworn and brought him in guiky : and now in arreft of jttdg« 
ment the quedion was. Whether a prifoner could be twice ar- 
rai£;ned and a fecond jury fworn to try him ? and by the opinion 
of nine Judges againll Mr. Judice Wright at St, Margnrefs Hill^ 
it was held that he was legally tried and convided, ior the firft 
jury was withdrawn at his own prayer and by his own conftnt: 
but JVright argued totis viribus againfl: it, and inHfted ftrongly 
that no man can be put twice upon the trial of his life for one 
and the fame crime, not even by his own fonfent. N, B, Upon 
the report of this matter to the King, his Majefty was graciouil^ 
plcafcd to pardon Kinioch^ ut audivi. 

Thornton qui tam verfus Gibfon. B. R. 

'THIS was an aft ion qui tam for killing hares, in which there Mcmey not 
-* were fcyen counts laid : the defendant pleaded the general *^'?j*?^j^^ 
ifTue lad term ; and now Mr. Fawhes moved to withdraw the court after 
general i/Tue, and to pay 5/. into court, and have it ftruck out pica pleaded. 

of 



Ij8 Hilary Term, 20 Geo. II. 1746; 

of the declaration : fed per curiam^This would be to overturn 
the prafticc of the court, which never gives leave to pay money 
into court after a plea pleaded ; and difcharged the rule to fliew 
caufe. Mr. Clayton for the plaintiff. 



EASTER TERM, 

20 Geo. II. 1747. 



Between the f arifli of Auftwick and the Parifli of 
Clapham in Yorkfliire. B. R. 

Settlement TUflCHAEL Wilfon^ poor boy, with the affcnt of twojuftices, 
of poor. y^ y^as bound apprentice to THjotnas Jachfon'oi Auftwick^ who 
^ ?•' c'mr ^^* tenant to Thomas Jachfon^ clerk of Clapham^ who had agreed 
bTturner* to indemnify T. Jachfon of Atfftwici^ who fent the pauper the 
ever from ncxt day to Mr. Jachfon of Clapham^ with whom he ftayed about 
hem^to^ fcven or eight weeks, and attended his flieep, and then ran away 
C. and IhaU to his mother, whereupon Mr. J. of Clapham agreed the pauper 
g»ii a fettle- ihould (lay with his mother, and that he would pay her for the 
E*favcd die boy's board and clothes, which he did for between two and three 
faift forty years ; afterwards Mr. Jachfon of Clapham agreed with the boy's • 
^J«- brother, who was a mafon, and lived at Aufiwich, that the boy 

{hould fcrve him for the remainder of the time in the indenture; 

accordingly the boy did ferve his brother the mafon at Aujlmcl 

the remainder of the time. 

By the order of two ju dices, which was confirmed by the fet 
Cons, the boy was removed to Clapham; and now Mr. Clayton^ on 
behalf of the parifli oi Aufiwich, came to fhew caufe why both the 
orders fhould not be quaQied ; and objefled, that although one 
mafter xhight confent that his apprentice might go to another 
mader and ferve out his time with hith, yet that a fecond maftcr 
could not turn him over to a thirds as has been done here \ for if 
fo, the apprentice might be turned over to forty different maftcr^; 
and therefore he i^\A ^^ pauper was well fettled at Clapham^ 
where his lad legal fervice was. 

c To 
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Td this it was anfwered by Sir John Siraagi on the other Bde, 
and refolved by the courts that the itatute which gives a fettlement 
to a poor child who is bound by the parifli, requires only that the 
apprentice fliall be bound by iudenturei and thereby h& Aall gain 
a fettlement where he laft ferved by fach indenture for the fpace 
of forty days ; and though ftri&ly fpeaking, in point of lawj an 
apprentice cannpt be afligoedy or turned ov^r by one matter to 
another except by cuftomi as in London^ yet it has always been 
heldi that if an apprentice with his own confent is turned over 
with his indenture from one to another, and ferves the fecond 
mafter forty days^ he gains a fettlement where he laft ferved i 
and The King and Ea/i Bergholtf Trin, 13 Geo, a. was cited, 
where a pauper was bound to A. who turned him over to B. 
who turned him over to C. at Eaft B. where he ferved the laft 
forty days *, the court were of opinion he gained a fettlement at 
Eqfi B. and this is in the very point ; fo the orders of the juf- 
tices and feiBons were quaihed, becaufe the pauper gained a fet« 
dement at jiufiivick, where he ferved the laft torty days. 

Spelman, Efq. a Barrifter, ver/us — r-. B. R. 



^HE defendant moved to change the venue from Middle/ex Venuc 

* into Hertfordfiire upon the common affidavit, and obtained ^ bauiUec 

A rule for that purpofe ; and now the plaintiflF came and moved ^nL^^^/i^yl 

to difchargc the rule, infifting upon his privilege of laying his iog the ve- 

adion in MiddUfeXy where the court of B. R. (where he attends) ""« '^ WH- 

Cts ; and per curiam ^Th^ rule to change the venue muft be dif- Jhough'^the 
chaiged* caufe of actioa arifc inaogther couocy. 

Elton and Elton & al. In Chancery. 

CIR Abraham Elton^ by his will dated 16 OBober 1727, devxfcd A legacy 
in thefe words : •• Itenif whereas I have a right and power k'*^«" ^ « 
" to difpofeof thefum of 1500/. being part of the money fct- Slighter in 
** tied upon my late deceafcd daughter Elizobeih^ the late wife cafe flae 
** of Peter Day efq. and which fum is now in his hands ; now ^*^ ^*jj* 
** I do hereby give and bequeath the fame, and aU my right and ii,e l\ti v^^ 
** intereft therein, unto my grand-daughter Anna Elton^ the married, ihc 
** daughter of my fon Jacob Elton, to be at her own difpofal, J^^^;****" 
" purfuant to the requeil of my faid late deceafed daughter Eli-^ 
" zabeth Day^ in cafe flic oiarries with the confent and appro- 
*' bation of my faid fon Jacob Elton and his tuife, and in cafe of 
** theur deaths before that time, then with the confent and 
** approbation of their truftees, and not othcrwifc.'* 

Anna 
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Anna Elton the legatee furvived the teftatoFj but died at four^ 
teen years of age, and unmarried. 

The qoeftion in this Caufe was, Whether the legacy of i^ooL 
ever veiled in Anna Eltw ? for if it didj it (hall ^fi to the plain-* 
tiflF het father, who is her adminiftrator ; if" it did not veft, then 
it 'will fink in the refidue of the perfonal eftate of the teftator; 
4ind the defendants who are affigoees under a commiffion of 
bankrupt of the prefent Sir Abraham Elion the teftator's grand-» 
fon, (who was refiduary legatee of Dame Elion^ who was refi«« 
duary legatee. of the tellator^} will be entitled to it. 

It wsts infilled by Mr. Attorney^General on behalf of the plain-^ 
tiff, that the legacy veiled by the firft part of the claufe, and that 
the words annexed to it, ^< In cafejbe marries with ihecpnftnt and 
» «* approbation of my faidfon^ &c/* made a condition fabfequent, 

which, by the z& of God intervening, could never be per- 
formed \ fo that the legacy, which was once veftcd| Could not 
be taken out of the legatee by the a£l of God. 

On the other fide it was coptendcd that this legacy never 
veiled at all, and fo it was decreed. 

Swinimrne Lord Hardwicke — I am of opinion that this is a condition prc- 
J*^* ^j^ cedent, but whether it be confidercd as a condition precedent or 
Les 45if ' fubfequent, that will make no difference in this cafe, for as mo^ 
ney legacies are always determined in this court. according to the 
ryles laid down by the ecclefiallical courts, which hold all con- 
ditions void which are annexed to legacies in rellraint of mar- 
riage, it makes no difference whether this be a condition pre- 
cedent or fubfequent in refpe£l to the legatee's marrying with or 
without confent ; the marriagcf is the event which moll happen 
before the legacy could veil -, and I am of opinion if the legatee 
had married without the confent required) that this court ought 
and would hav< decreed the legacy to have been veiled, as the 
fame was not { iveu over to any other perfon. 



Suppofe the 
money, thecoi 
her, becaufeit 



egatee had brought her bill to have been paid this 
rt could not have decreed it to have been paid to 
s given to her upon an event {viz. her marriage) 



'Which never happened* 

The rule of the civil law in this matter h^ «* Dies incertus facit 
<' conditionem s^ the uncertainty of the time, or whether the event 
will ever happen, upon which event it is to be paid or given» is 
the reafon that has always guided in fimilar cafes to thisj and if 
the evcut dots never happeqi the legacy never veils. 

lam 
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I am atfo of opinion that 'the legatee in thU Care, b^ifig a 
grahdchild^ could not have had the intcreft of the legacy ordered 
td be paid to her for maintenance ; but if it had been in the cafe 
of ^fathtr and daughter^ and no dther provifion had been mlde 
for her, this court Would have given her the intereft. 

tf a legacy be given to a perfon to be paid at the age of 
twenty-one, though the legatee diej before tkat time, the legacy 
vefts, and (hall go to the legatee's reprefentative, becaufc the time. 
18 certain when the legatee would have been of thai age if he had 
^Uved ; but Vhether a Gngle woman will ever marry or not, is 
wholly uncertain ; therefore if the legacy be given upon her 
marriage, it can never veft until that event {which t!ie teftatcfr 
had in view) happen* 

The words, ** And not othermfe*^ are very ftrong, atid relate 
to the whole cllufe, and are as much as if he had faid, <* I dd 
•* not give it her unlefs (he marry with confet, b'r." however 
file might have taken it, notwithftanding thefe words, if (he hid 
married even without confent. 

In the cafe of Atkins and Hiccocls (in which I took time to 
ponGder and look into all the books and cafes upon this head, 
both in the civil and common law) the cafe was, a father, by 
his will, gave to his daughter 200 /. to be paid her at the time of 
her marriage, provided (he married with confent, tsfc. the le- 
gatee died unmarried after the tedator, and in that cafe I decreed 
that the legacy never vefted ; this is a (Ironger cafe than that at ^n tliecafe 
the bar, as being in the cafe of a father and daughter, for it is a J'o a dau' fa- 
debt of nature due from the father that he (hall make a provifion terof nco-' 
for his own r^/'/f/, but the d^bt is not fo much due from the ^/ifrrf- pyhoW,tbe. 
Jire to the grandchi/d : and there is a great diiFerencc, for if a f^lL^ 
copyhold eftate is devifed to a chUdf and fw furrender be made in want of a 
the tcflator's life-time to the ufe of his wll^ this court will fupply furrender w 
the want of ^furrender ; but if {vLch furrender be wanting in the diewiu**bttt 
cafe of a devife of a copyhold by a grandftre to a grandchild^ this nor in the 
court will not fupply fuch defecl, bccaufe the grandchild may cafe 0/ the 
be provided for by its own immediate parents, as was deter- toigrtni 
^ined inter Kettle and Townfend. duid. 

If a legacy be given at twenty-one or day of marriage with con- 
fent, if the legatee live till twenty-one, and afterwards marry 
without confent, yet (he (h:ill have it, though it be given oye* 
if (he married without confent. 

It is plain the teftator intended to give this 1500/. to prefer his 
grand-daughter in marriage, and it is very common for teftators 
10 make diflFerent provifions for their daughters or grand-daughters 
in refpe£l to their marrying and not marrying. 

Y0L.L M A$ 
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As to the words, << To he at her own difpofal^ thofe Hiay ts 
tvell mean that it fhould be to her own feparate ufe when {he 
marriesy as any thing eife ; but there is no occafion to make any 
conftrufiion as to dijpofal one way or other, for the legacy neter 
vefte4> b.ecaufe the legatee never was married. 

The bill was difmifled wkhout cofts^ as it was only brought to 
hare the opinion of the court. 

Noti i Mr. Bronvn for the defendant, in the cafe of Garbut v» 
Hilton^ at the Rolls, 26 Nov. X739f the teftator by his will m 
1736, gave plaintiff 200 /• provided (he married with the con- 
fent of her father and mother, or the furvivor of thfe'm j plaintiff 
brought her bill to have the legacy raifed and paid to her, and 
the queftion debated was. Whether (he muft not be married be- 
fore (he was entitled to have the 200/.? and the Matter of the 
Rolls was clearly of opinion there muft be a marriage firft. 

Said per Lord Hardwicke^ that the book of Reports of Cafes in 
Equity in Lord Nottingham^ time was of no authority. 
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Fogoe verfus Gale. B. R. 

THE defendant having obtained a rule for chiinging the venue 
from Cumberland to London^ upon the common affidavit that 
the plaintiff's caufe of adion, if he had any, arofe in London^ 
and not in Cumberland^ or elfewhere out of London ; it was now 
moved by Mr. Poole on the behalf of the plaintiff, that this rule 
might be difchargcd upon an affidavit that this was an a£lion 
founded upon a promife made by tlie defendant to the plaintiff 
to indemnify him from any damages which might happen to him 
by reafon of the plaintiff's agent or correfpondent at Giafgow 
becoming bail or caution for the defendant in the Admiralty 
court there; that the defendant's witneffes lived in Scotland^ and 
were willing to come to Carljfie, (to give evidence,) but no fur- 
ther ; and that as there was no procefs to oblige thefe witneffes 
to come to London^ 'Poo/e prayed the aAion might be laid in 
Cumlferlandy as the next EngUJh county to Scotland. But per 
curianH^This was denied, for here is the common affidavit, and 
we cannot depart from the praBice^ m^icb is the law of tie courts 
andy asfuch^ is the law of the hnd^ and the plaintiff took nothing 
by the motion. Ford pro def. 
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Rex ver/us Hunter. B. R. 

JtTDGMENT ^w^ regularly figilcd in this {beitig a erimnal) !*"»■'« 
caafe, and it was moved by Mr. Crowk and Mr. Ford for the iJ^^^fe 
defendant, to fet it afide upon payment of cofts, pleadmg the canaotbefct 
general ifltie, and taking Ihort notice of trial, as is often done in •fi^oaw- 
avU fttits \ bat denied^ arruim, for it never was done. ^^ 

V 

Howell qui tarn, &c. verfus James. B» R. 

np HIS is a rule to (hew ^ufe whf the plaintiff (hould not lofamtdoo 
'*' have leave to amend his information againft the defendant JjjJ^i^?*.* 
for killing a hare, by altering the parifli wh^ the fame is laid to ^ 
be done. Mr. Evans on (hewing caufe objefted, that there 
might be a convi£kion before the juftices for the fame izGt already^ 
in the parifli where the informer wants to lay it ; but it was an« 
fwered by Mr, Philip for the plaintiff'-*Nothing of that appears 
to the courts and it is now three months Gnce the h6t wasdone^ 
and if we cannot amend it, the defendant will efcape the profe- 
cution. And this is like the cafe of the Duebefs of Marlborough 
v. JFbitmore, where the court allowed the plaintiff to amend in 
an extraordinary cafe, which if the court had not done, the ftatute 
of limitations would have run, and the plaintiff have loft all re- 
medy. And the rule now was made abfolute to amend the in« 
formation. 



Ma 
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Rex v€rfus Harvey. B. R. 

£tery law T N the lad term the defendant was brought to the bair by an 

madcintro- ^ Jjuibeoj corpus, the return whereof fcts forth, that he wag com- 

pini^unifh- mitted as a felon convid upon the late,^. 19 Geo. 2* for not 

ment muft farrendering himfelf within forty days after publication in the 

ft^i^"^"*^ Gazette, of an order by the King in council for him to furrendcr 

^* upon a charge of being armed on the fea*coaft in order to be aid- 
ing an^ aflifting in running of goods. 

A (uggeftion of all the fadVs and requifites in the ai£l of parlia- 
ment was entered upon the roll by way of dat. cun inteltigt^ &c. 
to which the defendant pleaded, by deitying all the fads therein 
alledged, and the Attorney^General (then pfe&nt) joined iflue, and 
the prifoner was then remanded, and was ordered to be tried the 
firft Monday in this term. 

The defendant being now upon his trial, infided that among 
other provifions the ftatute requires the fheriff to proclaim the 
order of council in t^^o market towns near the place where the 
offence was committed ; that it appeared upon the record that 
the proclamation was made at Hadleigh 42 miles diftant from it, 
at Ipfwich 30 miles diftant, and at L^off6 miles diftant^ and it 
was proved that there were five other market towns at 6, 8, and 
14 miles diilant from the place where the offence was committed, 
and fo the defendant obje£ted that the order had not been pro- 
claimed at the market towns near the place, and therefore infill- 
ed he was not legally convi£led. In anfwer to this it was proved 
that Hadleigh was a town in the fame pariCh where the defendant 
refided, and therefore the Kin^s counfel faid the proclamation 
made there was more advantageous to the defendant, and that 
the ftatute ought to have a liberal conftruAion as to this fa£l, 
which was only to give notice to the party to appear. But per 
curiam'^Thc letter of this penal law ought to be complied with, 
and no proclamation can be allowed which is not warranted by 
the ftatute, as the prefent feems (to us) not to be $ for there can 

be 
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be iTO role moine certain, tliati that every hvf introducing a capital 
punt/bnnnt ougj^t to be conJiruedJlriBlyn 

Thrale vtrfus Cornwall. B. IL 

ACTION of rf^fi/ for rent brought by the aflignee of the leflbr Debtforrfnt 

againft the Icffirc in the county of Middle/ex, of lands ih ^^^^\y^ 

Sttrry. Upon demurrer it was obje^ed for the defendanti that leffiTisiocai, 

an aAion of debt in this cafe is at the common law, which always batcoYeoant 

annexes the rent to the rcverfion, is always local, and muft be vide"^?'^' 

laid in the county where the land is; and the diftindion is be'- s;,^^ ^ 

tween debt and covenant^ for covenant being founded oh the privity > Le?. 

of contrad, is tranGtory :. at common law covenant did not lie cro '(?J* 

for the affignee of the rtverfion againft the leflee, but is given by 1S3. 
Hitjiat: 32 Hen, 8. r. 34. And fo it was \it\A per curiaM^ who 
faid that i Sound. 237, 238. where the difference was taken, has 
always been holden for good law. And judgment was given for 
die defendant. 

Hawes and Hawes. la Chancery. 

LORD Hardnvicke Chancellor— There are two queftions made whit wordi 
in this caufe ; ijf, The firft arifes upon the words of the will |^!|*j,. 
of the grandfather Andrew Hawej^ vvhich arc, ** I give and devj/e nancy in * 
" all my eflate in D. unto my /our children A., B., C, and D., (who cominoo, 
•• were his younger children,) /A«VArtV/ and ajftgnsfor ever^ equally ^^^^^ 
** to he dividid between themjhare andjhare alike^ as tenants in com^ furvlTorfliip 
** mon^ and not as jointenants^ with benefit of furvivorjbip!* The if any of the 
qucftion is. Whether the four children take as tenants in common ^^^^^^^ 
generally, or as tenants in common with fome fort of benefit of z Wms. 9V. 

fttr>'ivor(llip ? Srrfnger n 

^ Phillip?, at 

It IS true that, in this CQ\xtt^jointenanctes are not favoured, be- \^^^^^xtd 

caufe they are a kind of eftatcs that do not make provifioii for In i Wms. 

poftcrity, neither do I take it that courts of law do at this day fa- 9^- ^^« C** 

vour them; although Lord Coke fays, th'^t Jointenancy is favoured jVern^V/o. 

becaufe the law is againft the divifion of tenures, but as tenures Prec. in 

aremany of them taken away, and in a great mcafure abolIQied, ^"* 

that reafon ceafes, and courts of law incline the fame way with po|,ham and 

this court. . Another rule is, that where there are contradiilory Bampfisid, 

words in a will, the court makes a reafonable and uniform con- a^o^Ab-^o, 

ftru£bion, and will rejcft fuch words as are abfurd and contra* ^wmi ao. 

diftory to the intent of the teft^tor. 54. Cro. 

' Eli«.69$. 

The words, *« Equally to be divided^* in a will, make a tenancy Anns'jnme 
in common : here is alfo added, ** As tenants in common^ and not as io*« «/ n-^ 
^^ jomtenantri^ which are very ftfong words 5 but then it is alfo *»">«"^J- • 
f M3 faid,* 



i66 TuiNiTY Tekm, 2x G^o. Ih I747. 

f;fdd, '< tmVJ^ temfii ^f furvivoi^fhipi^ which laft words create the 
difficulty in the cafe, that is to fay, to know at what time the 
tcftator intended this benefit of furvivorjbip (hould take place \ 
and this may be explained by another part of his will, where he 
plainly points out zfurvivmbip among the children themfel?es 
as to nis perfonal eftate, where the words ate, *< ^onj ofmj 
^* younger cUliren die under age and unmarriedy then J dirki that 
•« tbefiare ofbimfo dying Jball go to ihefurvivors ;" then he comes 
to this devife of his real eftate to his (aid four younger children, 
but it is true he does not fay with like bene6t of furvivorjnp, I 
think it is natural to conGder this a$ a fund or provifion for thefe 
four children, and that be meant, if any of them fliould die be^ 
fore 21 or unmarried, that the (hare of the child fo dying (hould 
'go among the other children \ ^nd I am of opinion that C dying 
under age, his (hare did fiirvive to the other three, and (hall not 
go to his hciratlaw. 

The fecond queftion arifes upon the words of the will of the 
father Harnvood HaweSf wherein he devifes all his eftate to Mr. 
Siea/e in fee. upon truft that he, his heirs and afligns, (hall fell 
and difpofe of it, or of fo much thereof as is necefTary, and raife 
money to pay his debts ; ** And the refidue of my eflaU which JbiJl 
•• remain ^nfold^ IdireB my /aid truftee U convey to my thfee fhil* 
** dren A., B., and C, and their heirs f as tenants in common^ and to 
*• thifurvivor andfurvivors of them and their heirs ^ vjhen he^fbe^ 
•* or theyjhall attain their age of twenty^one^ and the rents and pro* 
*^ fits in the mean time to be paid towards their education!* One of 
the children died under twenty-one and unmarried ; the queftion 
is. Whether this eftate vefted immediately upon the death of the 
tcftator, or not till they would refpe£liveJy attain the age o( 
twenty- one ) and whether they are to take iii common ? 

Indeed when the truftee comes to convey, he muft convey to 
each a divided (hare, as they would then take as tenants in com- 
mon ; but notwithftanding this^ I am of opinion that if any of 
them die one day under age, the (hare of fuch child mvtft fiirvive^ 
for I confider this as one fund for the proviGon of all the /£m, 
and it is the fame thing as if the tcftator had faid, « I direft 
<< the rents and profits (hall be paid towards maintenance of my 
*< three children during their minority, and that my truftee do 
<* convey equally to them, when they refpeQively are of age,'* 

It was objeAed at the bar, that if wft of the children ba4 
died under age, and the furvivorg had been piinors, what muft 
have become of that third part if it could not defcend to the heir 
at law ? 1 anfwer, it was one fund or provifion for all tlt^ thff»ee^ 
and that third of the profits muft have gone to the funrivors i 
lione of them before be or fixe (hould become of f uU age could 

'" hay< 
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hare called upon the truftee to conye7. In the prefent cafe, one 
of them died under age, and the 'other two are now of full age, 
therefore the conveyance mud be of a moiety to each of them \ 
and decreed accordingly. 

Finch andWi\(on an Attorney of C. B. In Error. 

rr/^ILSOU fued Finch in C. B. by an attachment of privilege^ /.aattsch« 
^^ and in Michacimas term 17 Geo. 2. declared that Finch was "J^nt of pu- 
attached by writ of privilege, ^c. to anfwer him in an affumpfit cim^n**** 
upon a promiflbry note. Finch pleaded non affumpfit ^ non of- pieat it in 
fumpftt infra fex annos. Iffuc was joined upon the firft plea ^ and «he nature of 
to the fecond plea JVil/on replied, that he fued out a writ of pri- Zu^znd^ 
viiege the 7th day of Ju/y^ in the 1 6th year of his prefent Majefty, when u is 
and that the faid Finch did make fuch promife within fix years 7^****1%- 
next before the funig forth the faid writ of privilege. To this t'tcJfiii^t- 
replication there was a demurrer, and joinder in demurrer, arions, itis 
There was a verdi£l for tTil/on the plaintiff b^Iow upon the iffue 5|^*^jJ^JJJ?g 
to the country. of'u without 

coniino- 

Thc demurrer was argued twice in the Common Pleas, where J^^^^-Jji**** 
it was objected to the replication, that it did not appear thereby, 
nuben the attachment was returnable, nor that it was ever delivered 
to the (hcritT or returned ; and that four terms intervened be- 
tween the iejle thereof and the term the declaration was of, and 
therefore there ought to have been continuances of this writ of 
privilege. But thrcourt of Common Fleas were of opinion that 
an appearance to procefs cures all errors and defc£ls therein, and 
gave judgment for the plaintiff below. 

A writ of error was brought upon this judgment, and the gene- 
ral errors were affigned *, and in Hilary term 18 Geo, 2. this.mat- 
ter was argued by Serjeant Boctle for the plaintiff in error, and 
Serjeant Draper for the defendant *, and again in Michaelmas term 
20 Geo. 2. by Sir Thomas Bootle for the plaintiff in error, and Mr. 
Poole for the defendant. 

It was infifted that the judgment was erroneous, for that there 
are five terms between the tefle of the writ and the defendant's 
appearance \ and that in mefne^rocefs to attach the body,'' the writ 
at furtheft muft be returnable the next term after the tefte there- j ^ek. M^. 
of, or if a term intervene between, it is void \ and the reafon is, iLttcw.«;6. 
becaufe the party may not be unlawfully hurt by a long Imprifon- »^j9j ^^ 
ment : there is a difference between me/ne procefs and executions, ^^j^/ *^' 
a Ld^ Raym. 775. And where a writ is a nullity, it (hall not Caith, 144* 
prevent tnc ftatute of limitations from running. 2Ld. Raym. ^^^y* 
771. t Salk. 421. S. C. The plaintiff below has gone five 
terms back, and by the fame rule he may go back five years, 
which would wholly deftroy the law as to returning and continu- 
ing^fproccn.. ^^ ^^^ 
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Shower i66« Fqr the defendant in error it was argued^ that an attachment 
3^^* of privilege in the C. B. is in nature of an original wiit, and if 

an original writ is replied to the plea of the (latute of limitationSj 
it is fufficient to (hew the t^e of it when it ifTued without any 
continuances, according to the cafe of Whitehead and BucUand^ 
Styl. 373- 401. But if a latitat or a common ciou/um /regit be 
replied, it muft be (hewn that it was continued properly to make 
it the foundation of the fuit. Carth. 234. And of that opinion 
was the court, after time taken to confider ; and the judgment 
w^s affirmed. 



Elliot, Executor of Taylor, who was the feconc] 
Hulband of Elizabeth, who was one of the 
Daughters of John Boover a Freeman of London^ 
PlainiifF, ver/us Benjamin Collier and Mary his 
Wife, who was the other Daughter of John 
Boover, Defendants. 

Thehuf- ^p HIS was a bill in Chancery brought by the plaintiff to have 

of "dminlr' ^" account of John Boovcr^s perfonal cftate, and to be paid 

ibatioD to the orphannge fhare thereof which Elizabeth was entitled to» 

bit wiic is wherein it was infilled by the plaintiff, that as J. Boover died 

t^*hirrcpre! ^f ^ving no wife, but only two daughters, that E/izaieih was en- 

lentative, titled by the cujlom of London to a moiety of one half of J. Beaver's 

and (hail oot pcrfonal eftate, for. by the cixdom ol London^ a freeman leaving 

JO to rt. children only has power by will to difpofe of no more iha^ one 
half of his perfonal eftate. 

The defendants by their anfwpr infifted that, J^ Boovfr^ about 
a4 years ago, gav^ Elizabeth away in marriage to her iSrft huf- 
band Thomas Filmore, prefentcd to her a gold watch, and fitted 
her out very well in clothes 5 they alfo ixififtcd (and attempted 
to pro\e by a hcarfay of the father) that he gave her 100/., and 
that this was an advancement in marriage; and that as the very 
exa£l portion did not appear under the hand of the father, jB/Zza- 
teth was barred of her orphanage (hare j that the firft hufband of 
Elizabeth became infolvent, and her father took her home again 
to his own houfe, vherc Ihe lived for fome time and took c^re of 
• his family; then Filmore her firft huft)and died, and her father 
made his will, wherein he cxprcffcd himfelf, that if Elizabeth 
fliould infift upon her orphanage fliare, that (he fhould pay 25 A 
per ann. for her board. Then Elizabeth married Taylor her fc- 
cond hufband : foon after J. Boover the freeman died, afterward 
Elizabeth died, and eight days after her death Tayhr her. fecond 
hufband died, not having taken out adminiftratioii tohpr; and 
now Elliot^ as executor of Taylor^ brings ifcis bill. 

Lord 
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Lord Hardwicke — ^There are two quefttons made in this cafe ; Flrft ^uef. 
i^, Whether as Taylor never took out adcninidratioa to EUxaketb ^^oa. 
his wife, her orphanage (hare ever veded in \yita^ £b as to be 
traofmiflible to his executor the plaintiff*? 

a^y Whether Elizabeth has been fo advanced by her father in Second 
marriage as to be barred of her orphanage (hare i ^ueftion. 

As to the fird, The fpiritual courts are bound to grant admi- 'As to the 
niftration to the next of kin ; the huiband is next of kin to his ^'^* 
wife, and Taylor furviving his wife was well entitled to all her 
perfboal eftate, and though he did not take adminiftratton, yet 
the right to her orphanage (hare vefted in him^ and is tranfmif- 
fible to his executor or adminiftrator. The huiband is not men- 
tioned in the (latute of Car, 2. of diftributions ; his furviving his 
wife is not a proviGon within that (latute ; no perfon but the 
huiband can be entitled to the perfonal eftate of the wife, unlefs 
by fome agreement : (b he might have had adminiftration, and 
the whole would have been his own, nobody could have (hared 
with him. Indeed, there are feveral cafes wherein the fpiritual 
court is obliged to grant adminiftration under the ftat. Ed. 3. ifthehvf. 
and yet fuch adminiftrator is only a truftee. If the wife in this ^^ ^«» 
cafe had furvived her hu(band, every part of the perfonal eftate SelJifr? 
of her father which (he had been entitled to would have gone to t\%hi imo 
her next of kin, except only fuch part thereof as the hufband, ^^^* 
while married to her, had reduced into poffeflion ; but notwith- J°^„ ^J^'" 
(landing this, there are many cafes in this court where the right thenaie^, 
to the perfonal eftate of an inteftate does not follow the right of ^^^f^^- 
adnumftiation. fluiihaveit. 

As to the fecond queftion, I am of opinion that this is not an At to the 
advancement of Elizabeth in marriage, and that (he is not barred ftconJ* 
of her orphanage (hare; for fuppofe her father had given her 
the 100/., yet as it appears in the caufe his whole perfonal eftate 
amounted to 2000 /• ; this could not be deemed an advancement 
in marriage : befides, it appears in the caufe (he was violently in 
k)ve with her firft hufband, and her father muft either have con* 
fented to that match or have buried her, fo it is plain the father 
did not prefer her in marriage ; fo there muft be a decree for 
the plainti^', that an account may be taken of the perfonal eftate, 
and after allowing to the defendants what the Mafter (hall thi:ik 
reafonable for Elizabeth'^ board while (he was with her fathf^r, 
that the reft of the orphanage (hare of Elizabeth be paid to the 
plaintiff. 

^are^ The cafe of Hole and Dohman at D^Horj Commons in 
Michaelmas term 1736, cited by the Soiicitor-GcncrrJ, who faid 
he was of counfcl in ir, and that it was tlierein determined by 
the Judge and all tlie Doftors (not in the caufe) that tue hul- 

6 bar.U's 
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band*8 right of adminiftration to his wife is not tranfmilliUe to 
his reprefentatlve, but that it goes to the next of kin to the wife. 
ViJe Ltvnn v. -*-*i EccUs and Freeman^ Stanhopi and Stanhope. 

The Vicar of Kellington in Yorkfliirc verfus The 
Mafter and Fellows of Trinity College in Cam- 
bridge, Redors, their LeiTee, and two Occupiers 
of Lands in the Parifh. In the Exchequer. 

Sorvej of* T ORD Chief Baron Pltirlrr^-This is a bill brought by a vicar 
S^feteken ^^^ ^^ ^'*^^ ^^ agiftment of barren cattle, fctting forth that 

m 1563, ai- l^e is entitled by endowment, prefcription, uifage, or otherwife, to 
lowed food M fmall tHbiS within the partfli; and, to make out his right 
*****r"fl! ^c^cto, produced in evidence an ancient furvey (from the firft- 
cI??rghc'to fruits office) of the pofleiEons belonging to die nunnerv of 
f9iaii ticbes. without the walls of Tork^ to which this reaary 

was appropriated, which furvey was taken in the year 1563, upon 
the difiblution of monafteries tempore if. 8. whereby it appeared 
what fpecies of tithes belonged to the reBor^ and what to the 
vicary viz. corn, grain, and hay to the reBor^ and to the vicar 
wool, lamb, and all other fmall tithes s alfo another furvey taken 
by the college anno 33 EUz. was produced, which agreed with 
the former. It was obje£led, that it does not appear by what 
authority the fur/ey in the year 1563 was taken } the anfwer is, 
that theie furveys have always been allowed aa proper evidence, 
and to be read, notwithftanding the commiflions under which 
they were taken to be loft. It has alfo been objeded, and it ap- 
pears in proof that agiftment tithes have been paid to the reBor 
for 50 years laft pad. In anfwer to this it is proved, that before 
that time,- viz. fizty years ago, this fpecies of tithe was paid to 
two vicars ; fo that I am of opinion here has been an ufurpation 
upon the vicar for fifty years laft paft. If an endowment appear, 
that is the rule we are to go by, if it do not, ufage is the rule ', 
therefore if there had not been this written evidence, (to be fure,) 
the payment to the impropriator for fifty years would have been 
/fiftneDtit very ftrong proof for him againft ^t^vicar^ but on the other 
almaa tithe, fijc here is a record which proves that the vicar is entitled to a// 
fmall tithes^ and at this day there is no doubt but that agiftment 
tithe is a fmal} tithe \ and thq court decreed in favour of tha 
vicar. 
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Hay & Ux. verfiu Kitchin & Ux. B. R. 

A SSAULT and battery : defehdaots plead yon ajauli dunefne Afl«u]t«i4 
^ tried before Juftice Fofier : the defendant failed in proving *^J*^» ^ 
hie plea, then the pIaintt£F went on in his evidence and proved an proof duT* 
aflaulc made the 97th of 03okr i and the memorandum in the re- the ^ak 
cord is of the firft day of Mkhoilmas term, being the 23d day of '^'^/^ 
Oaobers but the day of the affault laid in the declaration is the ^^oe^ 
lyibrftbefameOnober. It was in fifted at the trial that the plain- meat of dM 
tIflF ought to be nonfuited, as not having proved any afiault before '^'* 
the commencement of the fuit \ but the judge refufed to call the 
plaimifi> and there was a verdidl for the plaintiff, fubje£t to the 
opinion of the court. The point was now fpoke to, by Serjeant 
Pooie for the defendant, and Mr. Benni lot the plaintiff. Per 
curiam — The defendant by his plea admits an affault, which is 
hid before the day of the memorandum^ and the plaintiff's proving 
an affault was unneceffary. If this had been upon the general 
iflue, the court would have let the plaintiff have mended his bill 
by making a fpecial memorandum ; and this has been done where 
the day laid in the declaration was after the memorandum in Bennet 
T. Mainivaring, 7 (5* 8 Geo. 2. The po/lea was delivered to tb« 
plaint!^. 

Hooker, Executrix, ver/us Quilter. In Error. B, R. 



A CnON upon the cafe upon four feveral promifes : i. An tweevtrhi 
'^ indMtalus ajfumtfit for the ufe and occupation of a houfe of J««»fi»r«<«k 
the plaintiff's teilator in his life-time, and the promife laid to be c^j" ^ 
made to him ; 2. A quantum meruit for the like } 3. An indiblta^ in proprio 
ius ajfumiftt for the ufe of another houfe of the teftator for the v^* *• 
time incurred Cnce his death, and the promife hid to be made 7^1^ 
to the plaintiff as executrix i 4* A quantum meruit for the ufe of iStia.x»7g. 
another houfe of the plaintiff, without naming her executrix ; s. c. 
judgment by nil £cit in C. J9., writ of inquiry and entire da*» 
mages affeffed : now in error upon the common errors affigned, 
Mr. Ford (or the plaintiff in error infilled, that a man cannot fue 
as executor and in his own right in one and the fame adion ; 
and that though this is a judgment by default, and not taken ad* 
vantage of by demurrer, yet the court is obliged ex officio to abate 
the writ, for that the damages are entire, and the plaintiff cannot 
diftinguiih how much (he is to have as executrix, and how much 
in her own right ; and this being againft a rule or maxim in law, 
^ not helped by any of the llatuces of jeofails. 

Mr. 
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Mr. Comyns for the defendant in error inCfted, that althongb 
this might have been ill upon a demurrer^ yet it is not fo upon a 
judgment by default; and cited 2 Lev. no. and i Sid. 218. to 
ibew the court will go as far as poffible to fupport a judgment : 
he alfo urged that the court would prefume the fourth count to 
be brought by the plaintiff as executor, as fhe was named fuch 
in the beginning of the declaration \ and cited I Ld. Rajm* 
to (hew that the court have prefiimed againft the very words of 
a record, where it is faid, •* money received for the ufe of the 
** defendant> inftead of the plaintiff." 

Lee C. J.«— It is not difputed but that a plaintiff in a decla^ 
ration cannot make a demand for any thing due jure alterius et 
in proprio jure : and fo is the cafe of Rogers v. Codte^ Cartb. 235. 
Salk. 10. S. C. there was not in that cafe any demurrer, (for 
ialL in that is wrong,) but the defendant pleaded a frivolous 
plea. When the court faw the record they abated the writ, be- 
caufe there appeared two incompatible demands in one and the 
fame fuit ; and the true reafon was on account of the damages, 
which .were entire ; and the court could not fay what damages 
the plaintiff was to have as adminijlratorj and what in propria jure; 
and this is a declaration againft a rule of law, and is not helped 
by any (latute ; neither do I think a verdi£l would have helped 
it, for a verdiQ only helps upon a fuppolition the matter was 
proved before the judge who tried the caufe ; and fuppofing all 
the matter in this declaration to have been proved^ yet the two 
demands cannot be made in one a£Hon. 

Wright J. fpoke to the fame effeft. 

Dennifon J. — No doubt but this would have been bad upon a 
demurrer; and I think it is alfo bad upon a judgment by de- 
fault, but am in doubt whether it might not have been helped 
after a verdid, becaufe when an executor fues and declares for 
rent both in the life-time of the teftator and after his death, there 
the executor may fue without naming himfelf executor; and if 
he names himfcU* executor it is furplufage, and he (hall pay coHs 
where it is for rent in his own time as executor. 

Fofer J. — If the plaintiff's naming herfelf executrix in the be- 
ginning of the declaration in this cafe does not extend to the 
fourth count, I think the declaration is bad, and concur witii my 
brothers. Judgment rcverfed. 
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Keeling veffus Newton. B. R. 

^HE declaration was left in the office de bene ejfe^ upon pro* Pndicc. 
-*• ce&retomable ^zfuond return, with notice iadorfed upon ^^^"ll"' 
It to appear and plead m eight days; and the like notice was thedecjart- 
giTen to the defendant that the declaration was left de bene ejfe as ti<» ovt of 
aforcfaid. The defendant's attorney filed common bail in due J^^"^ 
time, and tendered the general ifiue with a notice of a fet-offy it, before ^ 
which the plaintiff's attorney refufed to accept, becaufe the de-. pWntiflF'* 
fcndant's iattomey had not taken the declaration out of the office ^^^^^ 
and paid for it^ and figned judgment, which was held to be re- reccifc fan 
gular per Mam curiam^ upon the Maftcr's report, and upon con- pl^ 
fulting the clerks of the papers and others. Fide Reg, Cur. 
sntw 1700* 

Hallctt ver/us Hallett. B. R. 

n ULE to (hew caufe why the plaintiff (hould not have leave Modooby 
*^ to amend his declaration upon payment of cods, by altering ^*>« ''^**^^ 
the word Middlefex in the margin and putting in there the word je^^oa 
Dorfeijlfirey and by (Iriking out the word Dorchefter throaghout by cbang'uif 
and Inferting the word fVeJtminfler inftead thereof. Mr. Lacy '^^^ 
for the defendant faid he had pleaded, and this was a motion in ' ^ ^^ 
effed to change the venue by the plaintiff after plea pleaded, and. 
was of the firft impreffion. 

Mr. Burton i contra — This is an aQion upon a note : the de- 
fendant has pleaded a tender as to part, and non affum^t to the 
red ; and if the amendment be made, the defendant need not 
plead di mvon 2 Keb* 154. 

The court inclined to make the rule abfolute, but took time 

to conGder. 
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brown ver/iii Be^. B. It. 



Special ac- 
tion fiw dl 



THIS is a fpecial zQtion upon the cafe for diverting a wzttt* 
^, coarfe, wherein the plaintiflf' dedans upon his own pof* 

watcrGmrie. feffion of the place through which the water ufed to run, and 
fcts out the courfe thereof, and that the defendant has made 
this obftrudion, %nz. that he has digged two pits deep and 
wide, and made two ponds partly in and near the faid courfe, 
and diverted the water into thefe pits, and made dams and banics 
to the pondsy by which the water has been diverted in its anticnt 
courfe, and a great part of it funk into thefe pits and ponds, fo 
that little or no water has come to the plaintifi^'s grounds, 
whereby the plaintiff is damaged. 
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The defendant pleads that all the water fprings in his ground, 
and that the two pits have been there time out of mind for the 
ufe of water for the meadows and cattle, and that at the time 
when, (sfc. thefe pits were choaked up with mud, and therefore 
he dug two large pits, and made dams and banks, which he in- 
Cfts it is lawful for him to do, and denies that any other water 
has been obftrudled. 

The plaintiff replies, protefting that the plea amounts to the 
general iffue, and fays that the defendant did this of his own 
wrong, and concludes with an averment ; the defendant demurs, 
and plaintiff joins in demurrer. This cafe was argued in Trin. 
term 19 C^ 20 Geo. 2. by Mr. Cox for the defendant, and Mr. 
Poofe for the plaintiff. And in this term the court gave judg* 
ment. 

Lee C. J.—- 1 am of opinion that the declaration is very good, 
and that in the cafe of a watercourfe which is Jure nature, this 
is the beft way of declaring, for the plaintiff being poflefled of 
the place, declares that the water currere folehai through that 
place time out of mind, and that the defendant has obftru&ed 
it 'j and I think the defendant by his plea has not at all deni^ 

the 



Michaelmas Term^ 2i Geo. IL 17474 175 

the plaintiff's having fuch a watercourfe, but fays that it took 

its rife in his the defendant's ground, that the water runs through 

part of his ground, that there were two pits immemorially, and 

acknowledges he has enlarged the pits and made the obftruAion 

laid in the declaration ; this really amounts to a confefiion of 

the plaintiff's adion ; for although there has been pits in the 

defendant's ground timeout of mind, yet he cannot enlarge thiem, 

hot they muft remain as they always have been, and fo is tihe 

rule bom in the common and ci?il law. Hetln 34. Duncomb 

▼• Sir Ed* Randall. Dig. lib* 3. fee. 15. The aefendant indeed 

night have deanfed the pits, keeping them as they were before, 

bat cannot enlarge them ; if I have a right from ufage as currere 

fiUbaiy I have the right in fuch a manner as the ufage has been ; 

as to inconvenience to defendant it is nothing, and might be 

alledged in every fuch cafe as this ; and the maxim in Hetley 34. Cartkni. 

is exadly applicable to the prefent cafe, 5^ utere iua ut ne ladas Poph* i^^ 

aaeno. 

Dennifan J.— Whatever the precedents may be in regard to 
vmtercourfes to fmllsy yet as to natural noatercourfes this is the moft 
proper way of declaring ; as to the plea^ it feems to be calcu- 
lated not to come to the merits, for I cannot fee it was poffibie 
for the plaintiff to take any iffue upon this plea, though I cannot 
properly call it a prefcription, yet it has the fame effe£l, for 
thefe pits, blc. are faid to have been time out of mind. De-«- 
fendant fays,- that although there was a watercourfe through 
your land, yet in my land there have been two large pits for 
watering cattle, l^c. and for other purpofts for the occupation of 
mjr land ; the defendant ought to have faid for nvhat purpofes i 
there is a dire£t allegation that thefe pits have been time out of 
mind, and that all the water except what was (lopped for his 
purpofes, was^ot hindered, fo that really he has in tStGt alledged 
a right to keep all the water if he pleafes ; and this plea can only 
amount to the general iffue, for if it had appeared upon the 
general iffue that the defendant had a right to keep all the water, 
the plaintiff muft have been nonfuited \ befides, the defendant 
admits he has enlarged thefe pits, which is certainly cbntrary to 
law, and if the defendant has any prefcription^ he ought to have 
fraverffd the plaintiff*! prefcription^ according to the cafe of Mur^ 
gatroydy» Law, Carth. Il6. And a nvatercourfe is a quite dif- 
tinOi thing from the land. Poph. 166. IFright and Fofter Juf- 
tices of the fame opinion. Judgment for the plaintiff. 



iDciin of tlie Demife of Warren vcffus l^earnfide. 

B. R. 



rp JfiCTMENT. Special vcrdift finds that Dorothy TafM be- 
^ ing {eifed of the lands in quedion in fee, by /eafi and re/eaje 



JsMcndoin 
Iromtheday 

ofaneftate /x^ l6^^% in conflderation of a marriage to be bad between her 

for thrre and Edward Warren^ conveyed the fame to truftees to the nfc 

f«Soid*to ^ tcrlelf for life, then to Edward Wamn for life, remainder to 

commence the heirs of her body begotten by Edward Warrefif remainder 

in fmuro, fo to Edward Warren in fee, with power to Edwardy if he fur- 

3S^k.625. ^*^*^^ *^^^ intended wife, to make leafes for 21 years, or for three 
lives in poffeffton^ and not in reverfion ; the marriage took effe£^, 

^MdiTa' =^°^ *^y ^»^ ^^"^ '^'^^^ ''Q"«» >*''» Edward, and Ti/&/,- ^^Z- 

void leafe wjrJ the father furvived his wife, and in 1704 demifed the prc- 

andpayirent mifcs in queftion to John PleJJtngton for three lives, ba^endum 

U'^r but^' f**^"^ ^^^ ^^y ®f ^^^ ^^^^ thereof, at the ufual rent pf 17/. 2<^ 

tenant at which Ua/e was executed in the prdence of two witnefles, ac- 

will. ^ cording to the power, by virtue whereof PUJJlngton entered and 

was feifed, and continued fo to be feifed thereof, and ^paid rent 

in the yeai* 1 7 1 5 till he was attainted of treafon, having been in 

the rebellion, and that he was a papifl at the time of the demife 

Tenant at and at the time of his attainder ; that Pleffington was indided 

iwlihasno ^^^ outlawed for high treafon in 1716, and was thereupon at- 

^*7Jrfcit tainted 5 that Edward Warren the father died in 1718; thzx. John 

/or treafon. Warren his eldeft fon died in 1729 without iffuc; that Edward 

Warren the fecond fon died in 1737, and left iffuc George War^ 

ren, the leiTor of the plaintifiFj who is the heir at law in tail; 

that no claim was made of the premifes by any of the family of 

I^afe to a E. Warren before the commiflioners of forfeited ellstes, by the 

o^wh h •^^^' ^ ^^^' ^' ^* 5°* under which the defendant claims; and 

i^Td ? * ". whether upon the whole matter, to'f- 

PolTeflion of This fpecial verdift was argued by Mr. Starhey for th^ plaintiff, 
hThV^r.' '* and Mr. Ford for the defendant, in Michaelmas term, 18 Geo. 2. 
ftffionofthe, and feveral other times by other learned counfel at the barj and 
itffor. now the court gave judgment for .the Icflbr of the plaintiff. 

And i^, It was refolvcd by the whole court, that the demife 
to Plejfmgton being habendum from the day of the date, was of a 
freehold to commence infuturo^ and therefore void, idlj^ That 
Plejfmgton entering and enjoying the premifes under this void 
leafe was not a dtffeifor, but a mere tenant at ivill for it is found 
he paid rent. 3^/;?, That a tenant at will has no eftate that he . 
can forfeit to the crown, for he has nothing at his own difpofal, 
xaw4*«4. ^^^ ^^c ^^ of treafon determined his tenancy at will, ^thlj^ 
That the leafe to Plfjftngton was alfo void for another reafon, 
(was held by all except Juftice Fofter^) viz. bccaufc he was a 

papift* 
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ptpift, ithlj^ It was Tcfolved that the pofleffion of Phjftngtm 
(fbe Uafi being void) was the |N>flelEon (rf Warnn \ fo that as 
the eftate was nerer out of the pofleflion of the familjr of Ei* 
"ward Warren^ there was no occafion to make any claim before 
the coinmiffioners ander ^Jlai. i Geo. i. r. 50. 

Ff/ltr J. diflentcd as to the leafe being Toid, the leflee bcmg 
a papift i he faid the words void^ &c. in the corporation aA» 
are confidered only as voidable ; fo in the cafe of a purchafc by 
k tfUlaw^ he may take for the benefit of his lord ; and he thought 
that a papift might take for the benefit of the crown in cafe he 
Oiottld commit treafon } but as to all the other points he agreed 
with the reft of the court, and that judgment Ihould be for the 
plajntifiw 

Law qui tarn, &c. ver/us Worrall. B. R. 

INFORMATION on the Jlat. 8 Geo. i. for killing ^^w^; the Coftiforthe 
* defendant pleaded a conviaion before a juftice of peace for ^^^2^"^^ 
the fame fa£l, and the defendant had judgment for want of a re- tvpUcation, 
plication, and obtained a fide-bar rule for cofts, which Mr. Evans on m jn- 
now moved to fct afide, alledging that the Jlatute did not give the ^J'^Siii 
defendant cofts, and that the^^/. 18 Eliz. does not extend to gunt. 
the fubfequent ftatutes. But per rt/r.^-The words of iht Jlat. 
18 Eliz. c. 5. are as general as znjjlatute relating to cofts, and 
feem to extend to every informer upon any penal flatuU who (hall 
delay his fuit, difcontinuei be nonfuit, or (hall have the matter 
pafs againft him by verdifl or judgment, fuch informer (hall pay 
cofts ; and there have been a great number of cafes like this 
where cofts have been given \ and cited Carter qui tarn v. Toot^ 
^g% Mich, I a Geo. I. 



JefFercys verfus Walter. B. R. 

T> ULE for the plaintiff to Ihew caufe why the defendant flionld ^^^^^ 
'^ not have leave to withdraw his plea of nm eft faifum to a hm eft ftcT 
bond, and to plead xhtjlatute efgamng^ upon payment of cofts, tnmto a 
uking fliort notice of tiial, and giving judgment of this term in j2i',J^ 
cafe diere be a vcrdid for the plaintiff, grounded upon an affi- tttteofgam- 
davit that inftruf^ions had been given by the defendant to his ins- 
attorney to infift upon thtjatute of gaming s and the attorney, J"?»^^ 
apprehending that he could give tbatjtatute in evidence on mn ^' J^*^"*"* 
eftfoQumi did not plead the JlatuU ipecially. It was objeded 
for the plaintiff that this had never been done, that the defendant 
had been guilty of an zStBttA delay by exhibiting a bill in Chan- 
cery againft the plaintiff for a difcovery, relief, and an injunc* 
tion, to which he had put in his aafwer \ that the defendant firft 
Vol. I. N pleaded 
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irfeaded nil Metj which he vould not fiand bft stod then pleaded 
ii»#i iftfaBum^ and an injuDAion with liberty to proceed to jui^g* 
mem was granted in Chancery. 

Per curiam {ahfenit Cap. Ju/Kc.)^Thc court will not give 
leave to withdraw the general iflue and plead fpecially where it 
is to the prejudice of the plaintiff, or where there has been an 
affeded delay ; in this cafe it appears by the anfwer in Chancerf 
that the defendant has a good defence at law, and hete is no 
aiFe£led delay ; in the cafe of Malters and Sbelmandtme^ Mich. 
15 Geo. 2. leave was given to withdraw the general iflue Not 
guilty, and plead a juftificatiou, upon the like terms as in the 
prefent cafe } and they faid they remembered feveral other cafea 
where the like had been done by the court *, fo the rule was 
made abfolute. 

Herring vcrfus Durant. B. R. ' 

Vennecan« \>|R. Ford moved to change the venue from London into Kent^ 
^^ed bvt y^L^oxi an affidavit that' the caufc of aflion arofe upon a 

into acoun- hridge callcd Kingjhridge, oartly in the county of Kent and partly 
ty where the in the county of the city of Canterbury^ and not clfewhere : But 
r/^iaiOT*^* /rr curiam — ^^'"e cannot change the venue into another county, 
irole. unlefs the caufc of-a£lion wholly arofe there ; and he took no- 

thing by his motion. 

Sibthorpe vcrftts Moxholme. In Chancery, Nov. 10. 

JDILL brought by the rcprefentative of Richard ChilHngnvortb 
^ ro have a bond for 500 /. delivered up to her. 

Teftitrixby The queftion in this cafe arifcs upon the will of the plaintiflTs 
will forgites niothefy by which ihe forgave her fon-in-law Richard CbiUing^ 
Uwadcbt' '^^^^b a debt due to her on bond for 500/. and all intereft that 
upoQ bond, . fliould be duc thercou at the time of her deceafe, and deCred 
*" bTdtir ** ^^^ executrix to deliver up the fame to be cancelled. The* wiH 
▼eredup,'her ^*' "^^dc in 1743 ; Richard Chiilingwcrth died after the making 
foo>b-)aw thereof, and foon afterwards^ in 1 744, the teftatrix died, which 
nfe'.tWnc*hli ^ ^^»^*"«d '>y ^^^ anfwer ; the queftion is, Whether the debt 
fep^u^" was extinguiflied, or this Is a lapfed legacy, R. C. dying in the 
cive ihaU life-time of the teftatrix ? 

llwrethc 
band dell* ^ 

ficltd up. Lord Chancellor^->I am of opinion that the plaintiff by fome 

means or other ought to have the benefit of this dcvifc, and the 
bond delivered up ; this is the cafe of a mother making provifion 
for feveral branches of her family, and if this part of her will 
rannot take effe£l, part of her family would be unprovided for, 
Ihe daughter hcrfelt being the plaintiff in. this caufe. Although 
^ * » '. it 
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k iniift be admitted the bond wouM have been affets fai die kandt 
of tbe executor in rerpeQ to creditors, yet it does not follow that 
it (hottld ftand as to the executor, who is a volunteer. If the 
executor had brought an aAien at law, this court would havU 
granted an injundioo \ and though this wants the form of a rv« 
Ifafe^ and cannot be pleaded as fucb at law, the will being no 
deed^ yet as againft the executor and volunteers, will be conG- 
dered in this court to have the fame effe£l ; and in the laft part 
of this devife there is nothing perfinal^ the will only ordering 
the bond to be delivered up, not faying to whami and it differs 
from the cafe in i Wms. 83. and 2 Vem. 521. Decreed the 
bond to be delivered up and cancelled. 

Pinfent verfus Pinfent & al. In Chancery. 

^ ORD Chancellor — ^This is a bill preferred by a fon, who BliibyafbA 
'^ claims as remainder-man in tail againft his father, who is ^**<» |* » 
tenant for life, without impeachment of wafte, and part of the a°X''trii 
relief prayed is, that the title-deeds may be brought into court againit hu 
and depofited with the Mafter for fafe cuftody ; this is a pretty f*^**" ^*»» 
extraordinary kind of relief that is prayed ; I will not fay it may iiYe*"to°bafc 
not be proper in fome cafes, as where the father being tenant for the tide. 
life endeavours to better his eftate, or to dcftroy the remainders ; J^^». ^*P«- 
it may alfo be proper where the tenant for life was an entire fT^uftX^ 
ftranger to the eftate before the fettlement thereof made, 01: in tody, 
the cafe of a jointrefs j but I believe in thofe cafes the Matters f "f^J^^^"' * 
will agree with me, that it would be much better and fafer if a J^'tooLnge 
third hand, who is a friend to the parties, could be found to them to 
depoiit the deeds in j becaufe when a Matter dies and another ^^ ^"^^ 
perfon comes in his place, deeds have been frequentlv loft ; and j, direaed 
this is the reafon why I have always been cautious now I have by the plain- 
decreed writings to be brought into court to be depoGted for fafe J)J5j^?"JJf£ 

cuftody. Itappelri^g 

in the caufe 

This bill is alfo againft truftees to oblige them to make fuch ^Vtiff bai 
fettlements as is direfied by the plaintiff's grandfather's will ; covenanted 
and it appearing in the caufe that the plaintiff has covenanted to giant m- 
with feveral pcrfons to grant them annuities out of fuch lands 3fJ-ttch51I*„'j, 
as (hall defcend or come to him in cafe he (hall furvive his father, u (haiUomc 
it was obiefled by the defendant's counfcl that thefe annuitants Jo him after 
ought to be before the court \ and I think this is a material ob- Jg* j^'^Xfc 
feSion, for thefe covenants to grant annuities are equitable liens annuitaou 
upon the lands, whereof the truftees now have notice ; and if I mud be 
ihonld order the deeds to be brought into court, the fame might .!»«*« P«tiea 
•afterwards,, upon the motion of the father and fon (when they 
may be better friends) be delivered to diem out of court, and 
then they might Join in felling the eftate to a purchafer fo^ a 
valuable confideration without notice of thefe annuitants, and 
the annuitants could have no remedy but by bringing a bill 

N 2 ' againft 
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agdnft the truftees and the fon | fo that by making fucb ordei^ 
or decree as is prayed, without hearing the annuitants^ might 
poffibiy be donig them injuftice, and therefore the caufe muft 
ftand over, with leave to amend by adding all proper partiest 
and the defendants muft be paid the cofts of the d^y. 



HILARY TERM, 

21 Geo. II. 1747. 



Feathers veffus Bryan, In Error. B. R. 

puint levied rT^HIS was an a£tion upon the cafe upon a quantum mertnt 

co" 'bif^' 1 ^ in the Palace courts wherein the plaintiff below declares, 

the caufe of that in confideration he had permitted the defendant to enjoy 

aaionac- fuch a mcfluage, being within the jurifdi£lion of the court for 

bd^d iftcr ^ ^^"8 fp^ce of time, to wit, for the fpace of three quarters of 

a vcrdia. a year, ending the 25th day of March laft, he the defendant, 

upon the 20th day of the fame month of March^ at Swtbwarh^ 

within the jurifdidlion of tlie faid court, promifed to the plaintiff 

to pay him fo much money as he reafonably dcferved to have for 

the fame, t^c. There was a verdiG for Bryan the plaintiff be- 

low, and a writ of error being brought, it appears upon the 

tranfcript of the record that the plaint was levied at a court held 

upon the loth ef March laft, which is before the three quarters 

of a year ended, for which time of enjoyment of die boufe the 

aflion is brought, and this is affigned for error. 

Mr. Ford for the plaintiff in error— To (hew that this was 
error cited i RoL Abr. 792. pL 12, Cro. Jae. 6^^ 70. Te/v. 70. 
And faid, this is not like the cafe where the day in the declaration 
appears to be btfore the caufe of aflion, for though the day of 
thepromife be laid to be made before die caufe of aftionarofe, 
yet it is not travcrfablc. 

Mr. Benne for the defendant in error*r-This is after a verdift, 
and helped by thejlat. 18 Mz. c. 14. /• ^. which has been dc- 
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teniiined to extend to inrerior courts, Salh. 266. and in the cafe 
of Thayer or 8aur isf Ux. ▼. Curtis, Hit. 10 Geo. 2. rotuh 
argued PafcL xo Gee. a. being an adion of affwlt and bat^ 
terj in the Palace court g and upon error brought it appeared that 
the plaint was levied fix or feven days before the dav of the aflault 
laid in the declaration } and fer totam curiam'^This being after 
a verdi£l is aided by the Jlat. 18 Etiz. and the court intended 
there was no plaint at all; and in Pa/ct. 9 Geo. t. C. Bi 
rotuh 57. Waterton v. Plaxton^ which was an adion of affimft 
and battery, and upon error brought it appeared that the day in 
the declaration was after the tefle of the original writ $ this cafe 
was argued by Mr. Fazakerley and Mr. Reeve, and being after a 
ittAxGL per curiam, was helped by thc^at. 18 £/iz. 

Mr. Ford in reply— The ^j/. 18 E/iz. only helps an original 
which is bad for want of form, and the total want of an original^ 
but does not help a tad origifud infuhftance, as this is. 

Per curiam^-'ThcTC is no diflference between this cafe and that 
of Sayer and Curtis, which we well remember ; and the cafe in 
Telv. is not like this, for this is a quantum meruit, that the plain- 
tiflF having permitted the defendant below to enjoy the meflUage 
for a long time, viz, for the fpace of three quarters of a year, 
ended the 2sth of March, &e. The plaintiff below was not 
obliged to prove the whole three quarters of a Year's rent due, 
and for aught appears to us the jury maj have found lefs; but 
if they have not, this is helped after a verdid. Judgment affirmed 
per totam curiam. 
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Dyke vcrfus Sweeting. In Erron B. R. 

HIS is an aAton of covenant in C. B.y in which there is a Anon'giaal 
plea, replication, demurrer, znA joinder in demurrer i and the «^to^t** 
whole proceeding is entered upon record of Trinity term, in the infi^a.jJigl 
iZth and igth years of hit prefent liiajefly, with a continuance by meat ts^ 
cur, advifare vult until Michaelmas term following, when an inter- «***^ **" 
locutory judgment is given for the plaintiff below and a writ of ^,c^r,4^. 
inquiry of damages awarded, returnable in Hilary term follow- ment, it it 
inir, and thereupon final judgment is entc^red of the fame Hilary ffP^' "P*** 
term : and upon error brought, the want of an original is aiugned c^j that 
for error. A r/it/Vr/rri is awarded to certify whether there be there have 
any original writ of the fame term with the placita^ viz. of ^*2„^f. 
Trinity term, \Z Isf H) Geo. 2. and returned that there is no ori^ precediog 
ginal writ in this caufe. Upon diminution alledged, a fecond mm. 
certiorari is awarded to fearch the records of Hilary term, 
19 Geo, 2., wherein final judgment is given, and an original writ 
is thereupon returned between the parties, tefied the 231/ day of 
January, itturnable on the o^ave of the Purtfuation of the Blejfed 
marj in that term. 

N 3 Serjeant 
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S«rjd»nt Poole for the plaintiff in error— There is no onginai 
writ in this'cauie to warrant the proceedings of the coiirt in the 
term whereof they s^ppear to be recorded, and therefore this 
judgment is erroneous; and I rely upon i Lev. 69. Amnym.. 
which is exactly like (he prefent cafe. 

Itfr. Ford for the defendant in error — Although the final 
judgment and original writ be both of the fame term, yet the 
Court will infer that the original was prior : and in the cafe of a 
liutrrant ofdttomej filed of a fubfequent term to the flacifa^ the 
judgment is good though the placita be prior to the filing the 
warrant of attorney^ as was held inter Manning and JRoci, Mil. 
4 Geo^ 2. So alfo inter Hujk and Miugay, And in 7W/i. 1 1 (5* 
1 2 Geo. 2. inter Phillips and Phillips^ the final judgment and ori^ 
ginal writ were botK of the fame term^ and the judgment was 
figned before .the original was returnable, and held to be good» 
although in ftri£^nefs of law the court of Common Pleas is not 
poflefled of the caufe before the original writ be returnable ; and 
if it be the ground and foundation of the aflion, it ought to be 
filed before any ftep or procefs at all can be made -, yet it is voell 
inotvn this is tut matter of form ; and if an original writ be taken 
out at any time pending the fait it is fufficient, fo that the king 
be paid his fine for it. 

Lee C. J. — The queflion is, Whether this original writ 
which appears to be returnable in Hilary term warrants the final 
judgment of the fame Hilary term^ when at the fame time it ap- 
pears to the court there were proceedings in the fame caufe in 
Trinity s^id Michaelmas terms before ? 

Now it is certain that where the want of an original writ is 
alfigaed for error, and it appears that all the proceedings are of 
the fame term whereinhe original is returnable^ fuch an original 
warrants tbofe proceedings, let it be of any return in the fame 
term \ but an original oi the term whcTtin final judgment is given 
will not warrant it, if by the record it appears that there have 
been proceedings in the caufe in the term or terms before, accordt 
ing to I Lev. 69. And the cafe of Difmo and Shirley, Telv. io8. 
goes upon the fame diftin£iion, that when all the proceedings 
are in one and the fame term, an original of that term will warrant 
the fame, but not otherwife; and i Keb. 327. Booth againft 
Beard is direAly in point : to be fure the original writ is the very 
foundation of the fuit in the Common Pleas in ftridnefs of law, 
though the pra£lice has gone fo far as to allow an original to be 
lood of the fame term with the final judgment, if all the proceeds 
ings be of that tfrm. 
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The cafe of tripnal vmU difim from wrratat efatUrMij,fot J^-J^^ 
it is fufficient if a warrant e/attaraty be filed at any nme pending -^ j^i at 
the fuit, let it be in which tenn it will. The Jat. He». 8. only «,y tinw - 
requires a nvarrant of attorney to be filed in the caafe; and the ^^^^^ 
Bat. 4 Ann* requires it to be filed according to the courie of the ^^, 
court, and that is to have it filed at any time pending the caule, 
and it is no matter viben^ fo that U be in the fame/utti b\xt as 
to ao original writ it is otherwife, for if there be proceedings in 
the aatea in a term prtcedlng the return tbererf^ the mpmd wiU 
not fupport them. Wright J. of fame opinion. 

Dennifin Juftice— The^/rf. A^S ^«'" trtcnAt to judgment* 
by default, provided there be warranU ofattoruej and zn ongtnal 
writ, according to the rules of law. In the Common FUas for- 
merly when the pitoceedings were of two terms they ufed two 
roJlsi which they called the imparlance roU and the//«« wtf / bW 
of later times they generally make np the whole record of thtU 
term wherein iJTue is joined, or interlocutory judgment is figned, 
without any alias prout patet, (o that now there is fcldom any iw- 
parlance roll. I am of the fame opinion, that there moft be an 
original of the fame term with the placita. Tlw court were ^ng 
to revcrfe the judgment} but upon the prayer of Mr. i-oni tor 
the defendant in error, the court ga^e him time to apply to g« 
an original writ of Trinity term in which the pkata was. 

Rex veifut Parifli of Bugden. B. R. 

'WOHN Green and his wife came with a artijlcate from the "^^ 
J pariOi of Kjnyflon to the parJQi of AmpthiUy where they had a ^.j,^.^ 
fon Thomas born, who continued to live with his father till he beeow* «- 
wa»2i years old, and tlien married Mary his wife tX. Ampthdl, ^^^f 
and became head of his own family, and lived feparate from his ^^^-^^y 
father, lohn Green the father went from AmpthtU to live in the follow hi. 
pariO) ol Bugden, where he hired a houfe at xol.^per ann. and ^h^'j* 
thereby gained a fettlement at Bugden. Tbotnas Green the Ion, ,h„be^i^. 
his wife and children, becoming chargeable 7i\ AmptbilU ^cn, by •dkyfw-. 
order of two juftices, which was confirmed by the feffions, K-^JjUfeit 
moved to Bugden as the laft place of the old roan's legal lettle- „,i,epi«. 
ment, he not having by any aft of his own gained any fettle- ftomwh«.c. 
ment: but by the whole court both orders were quaflied -, for *^^.'^^^^ 
where the >» becomes independent of his father, as in this cale, ,^„ ^,^ ^, 
he fliall not follow the fither's lift pUce of fettlement, but Ihall ,ifi«t 
be fcnt to Roy/lm, where his father's fettlement was at the <ime 
be fcparatcd from his father'^ bonfe, and the fon was never at 
. Bugden with his father. The cafe of St. Michael's Norwrch arid 
St. Nicholas Ip/wich, about twenty years ago, is the very lame 
with this cafe, where there was the fame determination j and 
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^hen the father gained a fettlement at Bugien^ he gained it for 
himfelf and family ; but Thomas the fon was then no part of his 
family, fo could have no fettlement at Bugdea. 

Rex verfus Jnhabitapts of Siltpn. B. R. 

A «w of 1 ^ILES Milhirn and Prifcilla bis vnfe wf nr certificated by tlie 
muU^bMmd pirifli of Silton to Wvuanton^ and there they had a fon born 

out an ap^ John^ whom the parifli of iSilton bound out apprentice to a taylor 
g^*«* ^ m the pari(h of Horjington for eight years, which he fcrred, and 
gabtafeu s^ftcrwards married and went to live at Wtncanton^ where he and 
Uenxac his family became chargeable, and by an order of two juftices 
confirnied by the feflions was removed to &lton^ the place of bis* 
father's certificate, the fefCons being of opinion that he h^d nqt 
j^ained a fettlement at Horjington^ becaufe the ftatute fays a certi- 
ficate perfon can obW gain a fettlement by purchafe or ferving an 
annual office : but the court quaOied both the orders, becauf^p 
when the parifh oif Hilton had bound the fon apprentice in Hor^ 
fington they had provided for him, and his fervice gained htm a 
•fettlement ihtre^ and he was no longer any part of his father's 
fiamily after he was bound, and Horjington was the lad place of 
his legal fettleoient, and W'incanton (hould have fent him thither. 

The Mafter, Fellows, and Scholars of Suflex and 
Sidney College verftis Davenport. B. R. 

S^ *e T^^^^ "P®" * ^^^ ^^ 2>flflbr Craven^ (the Maftcr,) FelloWs, 
^M.flS] *"^ Scholars, Ifc. Jolvenium to the Mafier^ PeUows^ and 

Fe}i«w8,&e. Scholars : defendant craves oyer of the bond» and pleads that be- 
Sidi^^^CoT' ^^^^ **^ *'*"8 of ^^^ bill DoBor Craven died. The plaintiff de- 
Ugt^oi^^ murs, and defendant joins in demurrer. 

dom to the 

uf^t^' Serjeant Poole—Thc plea is bad, becaufe this is a bond to the 
"fc>^^ college in their corporate capacity^ and a corporation never diea. 
their cor« 

g«« «P^ Mr. Ford i contrail admit the plea is bad if the bond be 
^* . taken in their corporate capacity, but it is to Doffor Craven^ JFeU 
Jows^ and Scholars^ &c. : if it had been to the MaJhr^ FeUofvs^ an4 
Scholars^ &c. it would have been right. 

Per curiam-^ThtTt it no queftion but the bond bcinpr to 
Do^or Craven^ &c. Jol^dum to the Majitr^ Fellows^ and Scho- 
iarsf is a bond to them in their corporate capacity ; and the duty is 
to the Ma/ler, Fellows, and ^hotars. Judgment for the pbtntiff* 
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Simmonds verfus Parmtnter and Barrow. HiL 
1 7 Geo. IL Rot. 921. B. R. 

THIS is an zQXon apon the cafe upon feveral promtfes made An adioii 
by the defendants jointly, who have pleaded feveral pkas $ JJ^JA**" 
and upon this record two iflues are joined) one upon a demurrer \{^ |^ Jj^ 



in law, the other upon nul tiel record : the demurrer has been ar- 
guedt and judgment thereupon is entered for the plaintiff; alfo *F^ ^ 
a writ of inquiry of damages has been executed, entire damages be has ac-^ 
given for the plaintiff upon all the counts gencrallj, but nothmg ^uahu 
appears to be done upon the iffue of nul tUl recmra. 

Sir Thomas Booth for the defendants in arreft of judgment^— 
This declaration contains feveral counts ; and general damages 
being afleffed upon the whole declaration, if any one count 
therein be bad, the judgment muft be arretted. My objeAion is 
to the fizth count, which is laid in this manner, vi%. That the 
plaintiff on the 28th of June ij29f ^t fuch a place, according to 
the cuftom and ufage of merchants, made his certain bill of es» 
change in writing, and dire£led it to the defendants, then at BiU 
boa in Spain ^ and thereby requefted them at ufance to ^zjibai his 
fird bill of exchange in Spain to the order of John EvangiU/i 
Cleere and company^ 4000 dollars in gold or filver, as to the ex- 
change knowii to them that day value in account with the faid 
gentlemen, as by advice, which bill the defendants accepted 
according to the ufage and cuftom of merchants; and the plain- 
tiffin faA faith, that the ufance between London and Madrid time 
out of mind hath been at tmoo months^ and that the defendants did 
not pay to the faid John Evangelifi Cleere and company^ or order, 
tlie contents of the uid bill, but refufed to pay the fame, where- 
upon afterwards, upon the ar^ of September 1739, the faid Johfi 
E'vangelift Cieere (having made no order concerning the payment 
thereof) proteftdd the faid bill at Madrid^ according to the cuftom 
and ufage of merchants upon fuch non-payment ; by reafou 
whereof the plaintiff, according to the ufage and cuftom of mer- 
chants, became liable to pay to the faid John EvangeliJI Cleere 
the contents of the bill, together with the mtcreft, exchange and 
re-exchange, and damages, which ihould accrue from the delay 
of payment thereof; and being fo liable, he the faid plaintiff af- 
terwards, on the \Jl of January 1 739, paid to the faid John Evan- 
gelift Cleere the contents of the faid bill, and alfo 36/. 15/. for 
the intereft, exchange and re*exchange, cofts and damages, 
which did accrue from the delay, whereof the defendant after- 
wards, on the i^th of January 1739, had notice. By reafon of 
the premifes, and by force of the ufage and cuftom of merchants, 
the defendants became liable to pay the plaintiff the contents of 

the 
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the faid bill^ and the faid fum of 36/. i^s., and being fo llablcj 
promifcd payment when requefted. 

« 
My objeAion is, that a drawee who accepts a bill of exchange, 
and afterwards refufes to pay it to the payee, is not Jiable to the 
draivftj although it tnuft be admitted he is liable to the drawee or - 
his hdorfee upon the acceptance thereof ; and there is. no fuch 
cuftom and ufage among merchants as is fet out in this count ; 
or if there be any fuch cuftom, it is unreafonable and void ; but 
if there be any fuch cuftom, it lies upon the plaintiff to (hew it, 
for I cannot find any fuch in any book that I have read ; and if 
ever there was fuch a cuftom, it muft have been taken notice of 
by fome mercantile author or other : and I never knew an ac- 
tion by the drawer againft the dranvee of a bill, unlefs it came 
back to him again by being indorfed to him. See Bac* Mr. 614. 

A^iions upon bills of exchange are grounded upon the cuftom 
of merchants, for dAt will not lie for the dravfee againft the ae* 
4:fpt$r of a bill, becaufe it depends upon a particular cuftom, and 
is not founded in coocrad;. Hard* 485,, Neither will an indehi^ 
taita ojjfuin^ lie diereupon. i Med. 285, 286. Salk. 125* S. P. 

Serjeant Poole of the (ame fide for the defendant --i« There is 
Xkofucb cuftom ; if there is, they muft (hew it out of fome book 
of authority, (nt the court will not intend there is znj fucb. Be- 
fore the Jlatute of ^ Ann. for making notes of band -negotiable 
like bills of exchange, an aAion was brought upon a note in- 
doffed ; and in the declaration it was laid, that the defendant, 
according to the cuftom of merchants, was liable -, and in arreft 
of judgment it was moved that there was no fuch cuftom \ and 
if fo, there was no confideration for the promife. Hob C J. 
held the declaration ill, and faid the court could not intend any 
fuch cuftom. And in the prefent cafe the demurrer does not 
confefs any fuch cuftom as is laid, for there is no fpccial cuftom 
fet forth. 

2. The cuftom contended for would be uncrafonable if there 
was any fuchy and therefore void ; for, from the very nature of 
the tranfadlion the drnnver is the debtor, and by his draught ac- 
knowledges fo much money is owing by him to the payee, and 
the derend.ints, the drawees, only come in, in aid of him ; and 
It may be compared to this caC?, via. A, owes B. 20/. ; A rc- 
tjuires it of -^^ who tells him, if you will go to C he will under- 
t:ikc to pay it for me : B. goes to C. accordingly, who under- 
takes to pay it in two months : at the end of that time B* de^ 
mands it of C. according to C.^^ promife, when C. tells him that 
A. is now able to pay hini, and (0 he goes to A,, who pays him 
bis own debt. Is thhere any reafcn in tlie world that ' ^. ihall 

come 
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tome upon C to be repaid the 20 A which was originally jt.*s 
own debt doe from him to JS.» and C. was only to come in in 
aid of ji, ? Thrre it no difference between this and the cafe at 
bar; and if the drawee accepts a bill and pays it, it is prima 
facii evidence of a debt due to him from the drawer. Vide Lu* 
cafs Rtp, in Lord MaecUsfiMs Ttme. 

Siracij^ recorder of Lambn^ of the fame fide with the delend* 
ant— It is not frt forth in the declaration how much 4000 dellars 
amount to in Englijb money. There is another obje£iion» and 
that is, that it appears upon this record that there is an ijia of 
nul tiil ncordjomcA^ and nothing further has been done upon thai 
iffiiiy but only judgment has been given upon the iJjUiehined tipom 
the demymr^ and therefore there is a difiwttnuance^ which is not 
added by ihtfat. 4 (5* 5 Anna^ 2 Ld. Raym. 148a. 

Another obje£lton there iS) which has not yet been meationedy 
and that is, that the bill of exchange is maile payable to the order 
of Jobn Evangelifl CUerej and it appears by the declaration that he 
never made any order upon the faid biU, ib there was no reafoA 
for protefting it. 

Mr. Banks for the plaintiff— A bill retmmed protefted for non- 
payment being once fatisfied by the drawer to the deliverer, the 
drawer is difcharged, and fo is the acceptor as to him to whom 
the monies were paid ; but the acceptor by virtue of his accept- 
ance makes himfelf debtor, according to the cnftom of merchalntSf 
to the drawer. MolUy de Jure Mariiimo^ lib. a. fee. 35. fo. 306. 
tdit.b. 

Serjeant Draper for the plaintiff — ^When a merchant draws a 
bill, he thereby acknowledges himfelf to be indebted to wliom it 
is payable; fo the drawee by accepting fuch bill owns himfelf in* 
debted to the drawer. If I draw a bill upon a man payable to 
mjfeif^ or order, and he accepts it, he thereby ackm^wiedgeth 
that he owes me fo much money as the bill is for. S^/i. 130. 
And fo was the cafe of Rawlinfon v. &tone lately. \Li. Ray 88. 

This is a contraft between the drawer and acceptor^ the mean- 
ing whereof is this, << I defire you to pay {s^ much money to my 
«* order, and that ihall be your difcharge ;" whic n, by under- 
writing the bill the drawee agrees to, and the mone)f muft be firfl; 
demanded of the acceptor before the drawer be liabl e to Hat payee. 
I &atk. 127. 13 1. The acceptor is liable to whatev er indorfee the 
bill comes, i Lutw. 885. Deathy. Serwenterf. If the drawee re- 
fufes to accept a bill, it is nudum paQum betweei 1 him and th^ 
drawer; but if he docs accept it, it becomes a de.it ex quafi coU'^ 
traffu. The acceptance of a bill of exchange is a /n//?, aud if a 

man 
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nian aeeepts a trujiy he is bound to perform, x &/i. 26. Coggi 
V. Bernard. Et vide Juflin. Inft. lib. 3. iiU DeMigathmAus qtkf 
quqfi ex contra&u nafcuntur^ isf tit* De geftu negoiiorum* JUd* 

Mr. Norton for the plaintiflF— After fercral arguments and 
judgment upon the demurrer, the defendant is too late, and cac- 
nor now move in arreft of judgment. How ▼. Godfrey, Mich.^ 
4 Geo* 2. . There was a demurrer to a declaration, and judgment 
for the plaintiff, and it was ruled the defendant could not more 
in arreft of judgment. The cafe in Ld. Raym. does not warrant 
the obje£^ion that here is a difcontinuance, but if there b* it is 
aided by the fiat. H. %. and 4 (5* 5 Anna, h is obje£led» that 
the declaration does not fet forth how much 4000 dollars amount 
to in Englilh money : in anfwer to this the jury have afcertained 
the value by finding the damages in Englijh money. 

The principal matter in this cafe, and upon which the whole 
muft turn, is, whether here is not a good conjideraction for the 
promife laid in this count ; and I agree, if there is not, the plain- 
tiflF cannot have judgment. It is certain the defendant has ac« 
cepted the bill, and as certain that he has not paid it, whereby, 
and by the cuftom, Vc» the plaintiflF has been obliged to pay the 
bill with intereft, exchange, and charges of protefting. The de- 
fendant has not protefted the bill as accepted by him for the ho- 
nour of the drawer^ and therefore according to the ufual pra^ice 
of merchants it mud be intended he accepted it, becaufe he had 
efK:dc of the drawer in his hands. Vide Molloy 299. the nature 
2 Sera SI 5a. of an acceptance for the honour of the drawer. 2 KA.6^$. 
Smith V. Abbotty Pafch* 14 Geo. 2. where the defendant accepted 
a bill of exchange to pay it when the goods configned to him 
were fold, and h;:ld that it was a good acceptance, and bound him 
when the goods were fold ; and Lee C J. when he gave judg- 
ment in Stnith v. Abbott, cited Salk. 1 29. Molloy 304. And if an 
acceptor do accept a bill generally when he has no effe£ts of the 
drawer \\\ his hands, it is biis own folly, becaufe he might have 
accepted it conditionally. 

A bill once accepted cannot be revoked by tlie party who ac- 
cepted it, Molloy 303. 6tb edit, the reafon is, becaufe by the ac» 
ceptance he ^onfcfles himfelf indebted to the drawer. Vide Bac. 
Abr.6i2. 

It is obje£led that the acceptor having paid a bill, may bring an 
a£^ion again(t the drawer for fo much money paid to his ufe. 
This may be true, if the balance of account is not on the 
drawer'^ fide, but the court will now intend that it was proved 
to the jury that the defendant had eSe£ts of the plaintiff in his 
hands. 

It 
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It is objeftedi that the fayie never made any prder upon the 
biUi which is only payahle to his ordfr; in anfwer to this, if the 
drawtr has an tntereft in the acceptanct^ he cannot be defeated of 
tteither by the A^^^or/dgpr/; and if the payee had indorfcd 
ity he would have been liable to whomfoever the bill fliould 
come. This is a judgment by default, and therefore die jury 
iDuft. find fome damages, the defendant having, in eSt6t<, con- 
fefled the aAion, though the merits of this count (hould be 
againft us } and the court in their difcretion may award a new 
writ of inquiry, as it is only an inqueft of office, and to inform 
the confcience of the court, and then damages may be taken upon 
fuch other counts in the declaration as are certainly good. 



Sir Thomas Bootle for the defendant in reply—- Formerly it y 
not ufual to move in arrcft of Judgment, but the way was to 
put in a plea in arred of judgment ; but of later times, if it ap- 
pear upon the record that any count is bad, it may be taken ad- 
vantage of by motion or writ of error. When judgment pafles 
by default, the defendant b out of court, and whoever then 
. comes to move in his behalf, comes as amicus curue to inform 
the court of any error which may be in their judgment. My 
objeAion is fingly this^ which has not been anfwered, that the 
law never allowed this to be a cufiom ; but it is faid the payee 
having paid the money, raifes a confideraiion between the drawer 
and the acceptor^ whereas the count is laid merely on the cu/iom 
of merchants. The old way was, to fet out the cuftem particu- 
larly and at large, but lately it has been laid generally, becaufe 
the law takes notice of the cujhm of merchants as part of the 
law of the land ; the tenor of the bill is to pay it to the payee^ and 
not to the drawer, 

Lee C. J.*— This count is laid upon the exprefs promife of the 
defendant. 

BootU'^Tht promife is not neceflary to be laid in an zOtlon on 
a bill of exchange, becaufe the a£iion is not founded in contrail 
but upon the cufiom* Carth, ic is laid, that by reafon of the 
premifes and the cujlotn the defendant became liable and pro- 
mifed. 

Lee C. Jf— The count fays, that the defendant accepted the 
jbiU,«nd became liable by the cu/iom^ znd being fo liable, negUBed 
payment f and thereby the plaintiff was obliged to pay it, and did 

tay it \ by reafon of which premifes and the eujlom the defendant 
ecame liable, and fo promifed to pay the plaintiff*. This feems 
to me, as at prefeut advifed, to be a good conJideratiGn to raife the 
promife. 

Bcotli^ 
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Bo9tle*^\{ this matter be taken in the manner your Lordfliip 
feems to fay it muft, it mail be upon ctmtraQ^ but all a6lion8 upon 
bills are founded on cujitnu Indeed if the defendant had faid to 
the drawer f I have not money by me at prefent, do you pay it to 
the payee^ and I will pay yon again ; this would have be^ an ex« 
prefs contmB^ and a ftrong amfidiration^ being at the defendant's 
requeft \ but what I rely upon is, that the €9unt and prmmfi laid 
therein are founded upon a^om and not contra&f and there being 
no fuch €ufiom among mercfaantSi it is bad. 

Serjeant Poole in reply— -Where there is a demurrer to a it* 
claration upon one count, and judgment is given thereini yoa 
cannot (I admit) in that cafe move in arreft of judgment, becaufe 
the matter has been confidered before ; but where there is a de-* 
rourrer to the declaration upon feveral counts, if any oneofthe 
counts is good, the plaintiff fliall have interlocutory judgment) 
yet neverthelefs if upon executing a writ of inquiry he takes 
damages generally upon all the counts, and one is bad, the de- 
fendant may move in arreft of judgment. 

The gift of this aAion is the etiftom of merchants, and there is 
nothing difclofed in the declaration that the acceptor requefted the 
drawer to pay the pajee^ by reafon of the premifes, (9V. The 
word premifes relates only to the matter of fa£t, and the eupm 
Is what is relied upon in the count* What is faid in Melkj 306. 
is a mere diHum of the author, for there never vAs a cafe like 
this. ^ 

Upon executing the writ of inquiry, the only evidence lafd be* 
fore your Lordftiip was the hdl and the acceptance^ and that die 
plgintifF h;)d paid the payee the money and charges ; there was no 
•evidence that the defendant had any'efieAs of the plaintiff in his 
hands. 

The whole court feemed to be of opinion for the plaintiff*, and 
after time taken to confider, over-ruled all the exceptions taken by 
the defendant. They faid, the acceptor had made htmfclf liable to 
the drawer as well as to the payee^ and to every inekffee to whom 
the payee (hould transfer the bill, and that a bill payable to the or- 
der of A, is the fame as if it were to A, or order ; and as to the 
difcontinuaacey that was helped by Jlat, 4V ; Ann* ; and jadg« 
ment was afterwards given for the plaintiff, and upon a writ of * 
error was affirmed in the Uoufe of Lords. 
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Pond vcrfus King, B. R, 

ACTION upon a policy ef iftfurance ^f^mR, the underwriter^ Aftipm- 

upon the Salamander priratecr, (of which the plaintiff was a ^^^J^,^* 

pait-owncTf) from the Downs to any port or place where (he cruiieof 

fliould fail, for three months, from the 7,\fi ff December 1744: fiuce months 

the praminm wzsjiur guineas per cent, per month, intcreft or no |]^ ^^^ 

intercftj'fieefrom avfr^^^i and without benefit of ySr/vog/; the wiihinthae 

iafurance is agatnft fuch perils as are ufually mentioned in poli* ^^i ^^ . 

cies, but with a claufe at the end, that in cafe the (hip is not ^^^^^ |^|^ 

heard of in twelve months, then the money infured (haU be paid prsfidu 

by the infurer t the breach ailigned is, that this (hip the Sala» ^^^klJh 

mattder was taken by a French (hip of war within the three u^Engiiibl 

months, and was wholly loft» whereby (he could not profecute flMa,andis 



her voyage or cruife. The defendant pleaded non ajfumpfit^ and ^.^ ^ '|^'".s 
upon the trial at Guildball the jury gave a fpecial verdi£l \ which , \l^\ i^f,'* 
firft finds the policy in iac verta, and then that the (hip fet out co the in- 
upon her cruife the 21 fl of December IJ44, the time of making ^^'^' 
the im/urnnce^ and cruifcd until the time (he was taken ; that (he 
was an EngU/b privateer duly commi(Boned, the number of men 
(be had, and what guns (he had at the time of the capture, and 
that within the three months, to wit, the 2d of February I74;» 
(he met a French (hip in the Bay of Bifcay^ that in an engage- 
ment with her the Salamander was taken, that 1 1 7 of her men 
were taken out of her and carried into France^ and her gun& 
taken -out, and that the Salamander thus taken remained in the 
pofic(rion of the enemy from 4 o^cIock in the afternoon of the 
'id ^February until 5 o'clock in the afternoon of the 5M of Fe^ 
iruary / that before the was carried into any port (he was retaken 
by an Knglijh privateer, the Vultur^ captain Hunter^ and by him 
kept upon the high feaa for eight days without failing, and at 
the end of eight days the Vultur took a French prize^ and toge- 
ther with Ur and the Salamander endeavoured to come into 
feme Engli/b port, but the wind not permitting, he carried them 
into Li/bon ; that the Salamander remains there in the pofTcfnon. 
of the maftcr of the Vuliur^ for the benefit of thofe to whom 
(he belongs ; that the plaintiff is interefted exceeding the fum 
infured ; that the (hip was ^prevented from' fini(hing her three 
months cruife by the capture, but that (he was a living (hip at 
the end of three months ; that Li/bon is a neutral port ; that the 
mailer of the Vultur commenced a fuit in the court of Admiralty 
at Gibraltar againft the Salamander^ and fentence there was given 
the 29/A of April 1745, and a decree was made that (lie (hould 
be reftored to the owners on payment of one third part for yi/- 
vage^ which fentence ftill remains unrevcrfcd, and the vcrdift 
concludes in the ufual form. This fpecial verdi£l was twice 

argued 
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dtgued at the bar by Mr. Erjkine and Mr. Hume CampbeU for (he 
pUintiflF, and Mr. Comyns and Mr. HenUj for the defendant, and 
after time taken to confider^ the judgment of the whole court 
was delivered by 

Lord Chief Juftice Xf^— The queftion in this cafe is. Whether 

the capture of this lhip« which was never canied infra pt^Sa 

bofiis before ihe was retaken, and upon the matter as found by 

the verdif^, ihall be conGdered as a t^al hfs^ fo as to entitle the 

if^ured to recover the whole fam infured. And although by the 

fiwl law perhaps it may not be adjudged a t9tal lofs^ yet the ndes 

rftbat law are not to govern tu, but we muft give our judgment 

according to the common law ff England^ and upon this agreement 

between the parties, whofe intention appears, and muft guide 

us. By the axU law diere muft be a total lofs to entitle the inured 

to recover, but the policy in this ptfe extends to captures or other 

accidents. The cafe ofJOepiia and Ludlow, Trin. 5 Geo. x. C. B* 

before Lord King, is almoft a cafe in point, and in that cafe be 

faid he was bound to determine according to the comtfion law and 

*^ the meaning of the parties. The meaning of the parties here is 

plain ; the infured paid his prsemium in conGderation of the in- 

furer's undertaking that the Salamander fliould cruife fafely during 

three months \ the jury has found (he has been difabled from 

' profecuting her cruife for the three months : We are all of 

opinion for the plaintiflP upon the breach ai&gned, and that this 

is not; an average lofs, but a total lofs to the infurer : and the 

opinion in Depiba and Ludlow, Comyns. 360. warrants us in 

faying this ; the infurance is to be underftood for the voyage for 

three months^ and in common feofe it cannot be otherwife ; fa 

whenever the voyage is broken or interrupted it is at an endi 

Qiraere, Safety during the three nnnths is what is meant, but it appean the 

firf *dftt ^'P ^^' taken and detained within that time, and that the plain- 

caie^heTe tiff was hindered in his cruife ; and this, by our law, is a tvtal 

has not been lofs to the plaintiff. I have avoided faying any thing whether 

ad€teirinina- ^jf^j^ ^^^ ^ p^j^g qj. ^0^ ^3 being never carried infra prMdiab^is, 

wu only an becaufe we are all of opinion this is a total lofs. Judgment w 

average loii? the plaintiff. 
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Lamplej & al. and Thomas & al. B. R« 

Pleat at Weftmmftcr iifore tie King bimfelfj of the term g/* Saint 
Michael, m tiejixteenth year of the reign of King George the 
Second rf Great Britain, isfc. Roll. 

Glamorganfiire. n£ it remembered, that on Saturday nezt^^fter Bitve ^ 
" three weeks from the day of Saint Michael ^^|j- 
in this fame term, before our fovereign lord the king at JFeft^ w^" ^ 
emnfter^ come Letvii Lampley znd Mary Tbomai hj Andrew Smiti 
their attorney, and bring in the court of our £ud lord the king, 
now here, their certain bill againft fVtUiam Thomas (and others)^ 
being in cuftody of the marflial of the Marjbalfea of our foYereiga 
lord the king, before the king bimfelf, of a plea of trefpate i 
and thoe are pledges of the prcMTectttion, to wit, John Doe and 
Richard Roe^ which faid bill follows in thefe words, (to wit) 
Glamorgan/hire^ to wit, Lews Lampley and Mary Thimai com* 
plain ot William Thomas (and others), being in the cuftody of the 
marflial of the Marjbalfea^ before die king himfelf, of a plea of 
trefpafs, for that the faid W. T. (and others) on the %id day tf 
O&ober^ in the year of our Lord 174a, with force and arms took 
and carried awaj the cattle, to wit, two oxen, three cows, and 
one calf, of the laid L. L. and M. T. of the price of thirty pounds, 
and then found at Rtynddfon in the county aforefaid, and con* 
▼erted and difpofed thereof to their own nfe, and feifed, took, 
and carried away the goods and chattels, to wit, ao cart loads 
of wheat in the ftraw, 40 cart loads of barley in the ftraw, 
50 cart loads of oats in the ftraw, and 400 bundles or trufles of 
reed of the faid L. L* and M. T. to the value of forty pounds, 
then and there found, and converted and difpofed thereof to 
their own ufe, and then and there did other wrongs to the faid 
L. L. and 3f. T. againft the peace of our lord the now king, and 
to the damage of the faid L. L. and M. T. of 50 /• and therefore 
they bring their fuit, is^c. 

And the faid W. T. (and others), in their proper perfons, Plea to tfas 
come and defend the force and injuiy, and fay that the Osiid |j'^j^,, 
county of Glamorgan is one of the twelve counties within the J^^jj )^ * 
principality or dominion of tFaleiy .within which county there Wate 
are and time out of mind have been juftices, and that all and 
fingular pleas and adions, as well real as perfonal, arifmg within 
the fame county arc, and at the time of exhibiting the faid bill 
of the faid L. L. and M. T. were, and for time immemorial 
have been, and of right ought to be pleaded and pleadable within 
the faid county of Glamorgah before the juftices there for thq 
time being, and not here in the court of our faid lord the king, 
before the k|ng himfelf, and that tbey the faid W. T. (and 

Vol. 1. O ' others). 
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others), ait the time of exhibiting the faid bill of the (aid L. L^ 
and M. T. and before were, and from thenceforth hitherto have 
been refident and commorant in the fame county, that is to fay, 
at Reyfuldfin aforefaid, in the faid county ; and this they are 
ready to verify, as the courthereits'r.; wherefore fincethe caofe 
of aaion aforefaid arofe in the faid county of Glamorgan within 
the principality or dominion of Wales, the aforefaid W. T. (and 
others) pray judgment if the court of our lord the king here will 
or ought to have farther conufance of the plea aforefaid. 

Demumr. And the faid L. L. and M. T. fiiy, that notwith (landing any 
thing above pleaded by the faid fF. T. (and others) the court here 
ought to have further conufance of the ptea aforefaid, becaufe 
they fay that the faid plea, and the matter therein contained, 
arc not fufficient in law to ouft the court here from having or 
taking further conufance of the aforefaid plea, and tteit the faid 
£. L. and M, T, have no occafion, nor are they bound by the 
law of the realm to anfwer the faid plea in manner and form as 
the fame is above pleaded \ and this they are ready to verify ; 
wherefore th^y pray judgment, and that this court will have and 
take further conufance of the faid pica, and that the faid W, T. 
(and others) may anfwer over to the bill of the faid L. L. and 
M.T. 

Joinder in And the faid 7^. ST. (and others) fay that the faid plea, and 
ttemuirer. ^jj^ matter thtrcin contained, are fuflScient in law to ouft this 
court here from having or taking further conufance of the afore- 
faid plea, which f^id plea, and the matter therein contained, 
they arc ready to verify iind prove, as to the court here fliaU 
fcem meet : and becaufe the faid L. L. and M. T. have not an- 
^ fwcrcd the fad plea, nor have hitherto in any manner denied 

the fame, they the f.:id IF. T. (and others \ as before, pray 
judgment of the court of our faid lord the king now here will 
or ought to have further conufance of the plea aforefaid; but be- 
caufe the court of our faid lord the king is not yet advifed, is^c. 

This cflfe wns argued three times, the firft time by Mr. Hyme 
Campbell for the plaintifls, and Serjeant Bootle for the defendants, 
in Hilary tcTfxi, 17 Ceo. 2.; the fecond time by Mr. Evani for 
•Rider. the plaintiffs, and * Tl>e Attorney-General for the defendants, in 
Mich, term, 18 Geo. 2, ; and the third time by Sir John Strange 
for tlie plaintiffs, and Mr. Gundry for the defendants, in Eaj.er 
. term, 19 Geo, 2. when it ftood for the judgment of the court; 
but forae of the parties dying the fuit abated, fo another aftion 
was brought by Jones againft Jones^ in which there was exaflly 
the fame pleadings as in the cafe of Lampley v. Thomas, which 




fTales^ 
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iFahj^ has been four times mod learnedly argued at the bar by 
gentlemen of the greateft learning and experience- 
Mr. Hume Campbell fox the plaintiff— The plea is bad infirm iftAifu- 
tnAftibftancfj for wherever a plea goes to the jurifdiifion of thb "**"*• 
courtj it muft give juriftUBian to fome other ; but there is no 
fuch court in exiftence as is fet forth in the plea, which is, that 
there have been juftices time out of mind before whom all pleas 
arifing in the county of G. have been pleaded time out of mind, 
and not in this court ; the court in Wales muft mean the Gnat 
Seffiws^ which it is well known is not a court by prefcription. 
2j H, 8. c. 6. fie. lo. And all the iudges of England were of 
opinion that the judges of the Grand Seffions muft be appointed 
by the king's letters patent, 4 Infi. 239, 240. Another miftake 
there is in the plea, which alledges diat the defendants are re* 
fident in the county of G. which is in effefl denying that they 
are in ciiftody of the marOial, which this court never allows to 
be put in iflue. 

The great queftion is. Whether by the ftatutes of 12 Ed. i. of 
W^alliitf and the 27 H. 9. c. afi. which unite fPalef to this king- 
dom, and ered the court of Grand 8e^$n/, have giv^n that court 
z jurtfdiflMn excliifive of this court 7 

There cannot be a doubt but this high court held J^efire the iin^ 
himfilf has a general jurifdiSiion over the kingdom of England^ 
and if an a£l of parliament (hould annex or unite any other 
country to England^ the King^s Bench here would hzrtjunfdiHion 
over it if there were not words in the ftatute to exclude it ; and 
in th^ fiatute of union of Scotland to England^ it is declared that no 
alteration (hall be made in \ht laws of Scotland which concern 
private right; but in the ftatutes which unite Wales to England 
there is not a word to exclude th^ jurifdiBion of this court ; and 
to (hew the legiflature thought this court had fuch jurifdi6%ion, 
fee lYit ftatute 4 i^ f W. isf M. for empowering this court to ap- 
point commiiTioners for taking fpecial bails, i Ed* 6. c. lo. 
where the under-flicriffs of Wales are required to attend this 
court, and the 1 8 EUst. for appointing juftices of aflife in Wales, 

The courts of Chancery and Exchequer exercife jurifdiffion in pbwdeii 
Wales, as having original jurifdiBion ; and for what rcafon this ^99^^; 
courts wherein the king himfelf is fuppofid to be perfonally prefent, 
(hould be excluded, I cannot conceive, fincc there is no law that 
1 know of which excludes it. 

Bootle Serjeant for the defendant. ^^Hht plea is good both inform 

and fabftance ; it alledges there have been juftices in Glamorgan^ 

Jtire who have time out of mind taken, and now do take conu- 

O 2 ya/wf 
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faiiee of all pkat arifing within tbat county; this is a nsatter of 
{z£tf and an iflue might have been taken upon itf but by the 
demurrer it is confefled to be true \ and the reafon for aUedging 
that the defendants are reftdini in Wales is, becaufe if they were 
not, perhaps they might be fubjefk to the jurifdiBim of this 
coiirt } it is faid, how can they be refident in Wales when, by 
the record it appears they are in cuftody of the marflial ? bat 
this is a fi&ion, and they cannot be fuppofed to be in his cuf- 
tody, but upon this further fuppofition that a laiitai can run 
into Wedes to Ukt them, and that is the great queftion now 
before the court. And in i Salk, i, 2. although a man may be 
in cujlcd. mar, &c. one may claim conufans. 5 Mod. 310. S* P. 

T. Raym. ' As to the fubftance of the plea, I (hall not contend but that 
^^^* the kin^s commtffion^ and certain of bis mandatory writs^ and all 

• MoJ.to* judicial procefs may iffue into Wales^ but a latitat or other mefne 
ft Buif. 156. procefs cannot go out of this court into that dominion or prind' 
«« « «• pality. 

Piowd. 127. Before the/a/. tt Ed. i. of Rutland, called tht Jatut. WalltJti 
^ Wales was a dominion of itfelf, gorerned by its own laws, and 

not fubje£l to the laws of England with refpe£t to the laws touch- 
ing private right or property between one Welch fubje£i: and 
another ; indeed, when any difpute arofe between the prince and 
the lords marchers, or the bifhops, in fuch cafe they applied to the 
king's great courts here, which determined the matter between 
them, becaufe the prince of Wales held his dominion (as zfeuda* 
tory) of the, kings of England : there is a remarkable cafe in Fitz^ 
herherfs Ahr. tit. Affife, 18 Ed. 2. cited in Vaugban 403. and 
which is not in the printed year books, though he fays there are 
•There, fomc MSS. copics cxtant of Ed. 2. (one of which I *have) 
porter. which, by the hand-writing appears to be of tbat age, the cafe 
at full length is thus (as I have tranilated it verhatim). 

John Le Moigne fued to rcYcrfe a record of an qfftfe of novel 
dijeifin, which paiTed between Alice of C. and himfelf, and the 
cafe was, that Alice brought an ajfize a^ainft John and againft 
other perfons, and the writ of novel dijfefm was brought to the 
IhcrifF of Ghnceflerfbire, of her freehold in Gowers, and made her 
plaint of two commots, which eritirely comprehend all the land of 
Gowers, and the ajhe pafied before Sir John Bours and his com- 
panions, jufticcs aiTigned to take the affizes in the Marches of 
Wales, &c. Buffet affigned the errors in this form — ^Tbc wnV of 
qffize was diredcd to the flieriff of Gloucefterfbire, who is one of 
the ihznSzoi England, and the tenements put in view were in 
Wales, which is another land, fo that the writ (hall not go, 
either of right, or by law, to the flieriff of one land, of tenements 
m another lands and forafraucU as th^ jutticcs have taken the 
* • affize 
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tt^Szi hj fueh writ, which was diredod oontmjr to law^ tifij 
have erred: and alfo the land rf G^wers U out of the power of 
the ihefiff of GkuceferJUre, and the (hcriff could not at all ferre 
the wrii upon the tenements out of his power i and forafmoch 
as the juftices, \ste. (as above), thej beeve erred. And aifo by the 
JitUute, affiles (hall be taken in the co^ntj where the Umd Iks g 
but Gower^ is in no county, and for that thej have taken the affize 
in no county at aHy infomuch they have erred^ ite. And alfo the 
writ was brought of her JireebM in Cowers, whereas every writ 
-Aall be brought de lihero tenemento fuo in a vill or bamleiy but 
Cowers is neither vi/l nor hamlet, but it is one whole county or ter^^ 
ritory / and therefore flie ought to hare brought her writ de lihero 
tenemento in the vills, and have named all the vills of the country 
in which it lies, and for this the writ is bad ; and forafmuch as 
thcj have taken the aflizei (5V. (as above). Scroop *— As to the • Chief fuf. 
firft pointf where you fay that the writ (hall not be dire^ied to ^i^o't^ 
the (heriffof one land^ of tenements in another, and that this was ^^* 
f och a writ, &c. and that the tenements whereof the affixe pafled 
were out of the power of the (heriflF of Gloucejlerjhire, &c. and 
and that the tenements ^0/ in view, and of which the a^lxevnittcdp 
were not in the county ; as to this I anfwer unto you, that Cowers 
is one iarony of the Marches of Wales, and we tdl you that every 
haron of the Marches hath his chancery and his own writs within 
bis own barony, fo that when one of his tenants hath done wrong 
to another, he (hall do to him right ; but when the baron hin^elf ia 
oufted entirely of his barony, he <;annot have remedy by his own 
writ, for he is oufted of all, and therefore it was ordained in the 
parliament that. when a baron of the Marches is himfelf oufted 
wiongfttlly of his barony he ought to refort to his fo%)ereign lord^ 
that is to the king, to purchafe remedy, and (hall have a writ in the 
Chancery of the king, and that writ (hall go to the (heriff of the 
next county in this land, and he (hall ferve the writ^ becaufe that 
the barons of the Marches are not within^ coimties, therefore as to 
this, that the (beriff of Glouce/lerjbire i^n&6 the writ, it was be- 
caufe he was the nektperiffto the land', wherefore /w to this procefs^ 
there has been no error. And as to that which you fay, that the 
writ was not brought in the vill ox hamlet, this chidUnge laid when 
the parties pleaded in court to this writ, but the parties have taken' 
the writ, as good, and the juftices have not erred, for as you have 
not challenged the writ, it fhall, in this cafe, be now taken to be 
good ; and hcc^xxk tl^re is no error at all in the record, where you 
nave affigned, we affirm the judgment, and you Alice may fue 
execution of the land ; and, mar(hai, do you take cuftody of John > . 

for the damages, i^c. 

Writs of quare impcdit h.ivc often been brought of churches in i»Fd.3.e ». 
JFates in the king's couns here, but that was either becaufe the ^tH?!"'^' 
difpute was between the lords marchers, or between the bijbcp and , ^.Ve M. 
others, and becaufe the princes of Wales could not write to the li/bops 5 Hiiz.c »j. 
in Wales » Faugh. 409. 

O3 - There 
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There are fereral Jlatutes that gire particular powers to this 
couTt» which it exerctfes into IVcJes^ but none that give ii power 
to fend mejheprocefs there between fui>je£k and fubjed \ and there 
is no inftance where it was ever deternained that this court fent 
a latitat into Wales^ nor has ever any latitat gone there till withia 
three or four years laft. 

Lee C. J-— I hope thofe gentlemen who are to argue this cafe 
the next time againft xhtjurifdiBionoi this court into JVales, will 
let us know U{)on what foundation it is, that any other court in 
Weftminjler-hall czn exercife tl jurifdi3ion by fending mefne procefs 
into Walesy and why this court cannot, which will guide me very 
much in the judgment I am to give. 

Serjeant -Ba^/Zf— The court of Exchequer fays, that the debtor 
of the king is confidered as in the king's place, and fo privileged 
to fue in which court the king pleafes, which has ufually been 
in the Exchequer. Here ends the fubftance of the firft argu- 
ment. 

#4 Arga- The 2d argument. Mr. Evans for the plaintiff— What the 
^^^^ original ftatc of Wales was before tht^at* la Ed. i. of Snaudon 

or Ruthein is very much doubted ; fome fay it belonged to 
J?//^//z/7// before that time, others fay it was quite independent 
upon it ^ I am to contend that it was originally part of England^ 
and belonged to i/, which is a little hard for me to do, who am 
a Welchman ; the evidences to prove this are the declarations of 
the kings and parliament of England. I2 Ed. I. 27 Hen, 8. and 
Dodderidge in his treatife of Wales fays, •' it was feparated or 
*« divided from England by fome of the Se^on lings ; if this be 
true, it follows that all the king of England's high courts had 
Juri/di^ion in Wales originally. 

The princes of Wales were amenable to the parliament olEng^ 
lands the parliament could have no power to fummon any one to 
parliament who was not a fubje£t of England; from hence it i^ 
plain Wales was a part of England. 

Wales may be confidered in the nature of the counties palatine^ 
and it never was difputed but they are part of England \ and if 
a judgment be given in any court at Wejlmin/lery the fubjcft has 
a right to have execution out of that court into the counties pala* 
tine i and the reafon given why thefe courts have jurifdiBion for 
mejne procefs \iiXo\iiCto}\Vii\zs palatine^ is, bccaufe the king's fwr/x 
here had fuch a jurifdiBien antecedent to their being counties 
palatine^ and there is now no doubt but this court can iflUe.an cxe^ 
cution into Wales. 



That 
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That Walij was part or hplden of Ettglandi Htkt cafe of David, 
brother to Prince FUullln^ plainly (hewsj for if it was not, ZXi-' 
vid conld not by the law of nations hare been hanged for a 
trmtor s and Ed. i. is faid to hare fuppreficd the nhtUion thirty 
not to hare cwqyend Wales. 4 Injl. 239. 

Sttppoiing I have proved that this court had original jurifik' 
tiofif the ads of parfiament relating to Wales, and for eveAing 
courts there, having no negative words in them as to the hin^s 
great courts, have not excluded them. The whole intent of thofe 
Jiaiuies feems to be only to bring all the people of England and 
Wales under one lavf t and that thofe who were poor might ob« 
tain juftice near homci was the reafon for ere^ng the court of 
Grand Seffionsm 

In ihtjiatute 34 (5* 35 ii. 8. cap* 26. fee. 1x5. there is this 
daufe, which puts this matter out of doubt : <« Item, That all 
** procels for weighty and urgent caufes (hall be made and di- 
*< re£led into Wales by the fpecial commandment of the Chan^ 
<< cellar of England, or any of the hn^s council in England, as 
*< heretofore bath been ufed ; any thing in this z& to the contrary 
*' notwithftanding/' This (hews it was the intent of the legifla- 
ture to give jurifdiBion to the Grand Seffions for lefs caufcs» and 
to leave the people if they pleafed to come here upon weighty 
caufesi as they had heretofore done* It Xerms plain to me that thefe 
courts at Weftminjler have exercifed jurifdiilion in Wales before 
thhJatuU. 

. JThe Jl» 29 Car. 2. r. 5. gives power to the judges of the courts 
here to grant commiffions to perfons to take affidavits in Wales, and 
the 4 Gf 5 ?r. dfT M. the like as to fpecial hails. What can be 
tbe ufc of commiffions to take bails if mefnt procefs and original pro^ 
cefs will not run into Wales^ it muft be the fenfc of the parlia« 
ment xhztfuch procefs went there. 

All the courts of Weflmnfter-hall cxcrcife their authority by a 
power they have had time out of mind. As to tlie cxcrcife of 
jttrifdiciion into Wales^ I do admit it is a little in the dark before 
the time of Hen. 8. I can find no inftances oi procefs into Wales 
in the time of the princes thereof, except that of David Fluellin. 
There were certainly dcfefts in \\it jurlfduTtons of the lords of the 
Marihrs of Wales that there were not in the principality : for if 
a-qucltion arofe between two lords of the Marches of Wales touch- 
ii>g the boundaries of their lands ox territories^ fuch queiHon was 
ufually determined in the king's courts here ; and in many cafes of 
drweri where the loyalty of marriage is to be certified by the 
hifhop, both in the A. arches and in the princiylity^ thefc courts 
here have entertained jurifdifkion. 

O4 AH 
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All the courts in W^finm/hr^halt ate vpon an •qiud fee* with 
regard to ^tftaM^i relating to Wtdes ; out it is £ud Juhpmnmw 
and qu» mmu's feot ib^n out of the Etecbequer are prerogative 
mtritit and are granted to the plaintiff as being the l^g^s dekmrm 
Every body knows that is a mere fidion, as much as in eufioJim 
mar. t^t. is : the iwrt rf Chancery here alfo exerctfes JuriJUiHim 
into ITaks, and yet there is alfo a court of eqinty in fFaltj who 
have a concurrent jurySiBioH there. There have been inikahces 
of latitati fent there out of this court j and no doubt but mandatory 
pnrits m^y go there from hence : and it feems admitted on 'aU 
Gdes ihd^X ju£dal torits will run into Wales. Ireland is no part 
of England^ nor ever was^ but became annexed to the crown bf 
conqueft. 

A tertenant pf lands in Wales f who is bound by a judgment in 
this court, is liable to be ferved with z fcire facias : and at the 
fame time, it is faid, he is not liable to be ferved with a latitat oi 
this court. This feema very ftrange 1 and I defire Mr. Attorney* 
Qeneral will account for it* . A judgment here (hall and may law- 
fully be executed in Wales. Why ? Becaiife it attaches and binds 
lands and goods in Waks, and therefore Wales muft be within 
the juri/di^iou of this court. 

Mr.. Attorney-General for the defendant— As to the ohfeBkm 
to the plea made upon the former argument, I (hall only fay, that 
whether there up juftices and courts in Wales to admioifter 
juftice, is a matter of law ; and that this court muft take notice 
there are courts of juftice in Wales, they being taken notice of in 
mznj puUicJiatutes i aiid therefore the pUintiff might have had 
juftice there, if he had thought fit. 

This aQion is brought foi the fake of trying this great queftton. 
Whether the fubjeAs of Wales may be drawn hither at a great ex« 
pence, and the officers of this court who have fieeholds in their 
offices be enriched, if they can prevail ? There are hunds to the 
jurifdi^ion of this court, I will venture to fay. 

Lee Chief Juftice-^The law is the true twndary of this and all 
other courts* 

Attomey-General— It appears upon the face of this record that 
the caufe of adion arifes within a county in Wales, and that the 
venue is laid there; that the defendant, at the time of the com^ 
mencement of the a£lion, was an inhabitant in Wales i and there- 
fore juftice might certainly have been adminiftered in the court of 
Wales, fo there can be no defe£l of juftice, fuppofing this court 
fhall be of opinion that this is an improper adion to be brought 
here. 

Ancientlyi 
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Aodeiidy, before the ftatnte of RMtbtnl, Walis was governed 
by lit own princes and kws with refped to private property aa 
hetwccn/ukfiH zvAJubjeBi but, in all probabilityi was htlAjure 
feodmliy as many of the princes of Germany now hold their dem'h- 
nmui as IreUmd^ the IJleof Mmn^ Gturnfiyf and Jirfij^ are now 
held of the crown of EngUmdi becaufe Wales was fubje& an- 
ciently to ^StiAftaU^pcwer and,yKi<r-€mAr / and there is a great dif- 
ference between the princes and great men of Wales being fum- 
moned to Htkt Estglifit parliaments and being cited to appear in this 
cotsrt. It does not appear by any hoei of authority or record that 
tbis cwrtf before Hutjbstutes cf Wales ^ had tnj jurifdiSion to fend 
original procefs into Wales t and fo I may fairly conclude it had 
nones and if it had none. It cannot be ouftcd of any. 

But fnppofing Ms court anciently had original jurifdiBion in 
Wales^ yet by thtjlatutes made touching iV, although there are no 
exprcfs negative words, yet it appears to be the plain intent of the 
legiflature when they ere£ked the grand feffions^ and fettled the 
procefs thereof y to exclude this court from feveral parts of the^tf- 
tutc : Aefame is alfo apparent from the maxim of ireve domini re* 
gis non currit in WalHam^ from the law-books, and the ufage of this 
court. The court of Kin^s Bench has a particular y«f^/^i0« 
given to it by the very i2SXktJlat. which ereds and directs the 34^35HX 
court of Wales. 

The court of Common Pleas has not any original jurifiRBkn 
into Wales neither in real or perfonal anions, nor ever exercifed 
anji and if it has none, this court cannot have any. There never 
was any fine or recovery in the C. B. of lands in Wales^ nor 
would any conveyancer pafs fuch a title. There is no curfttor to 
make out an oripnal writ either in this court or the C. B. 

9nt it is obje£led the court of Euchequer fends fubpcenas and 
o$iO minuses into Wales ; and when the caufe is at ifTue, fends it 
by mittimus to be tried in the next adjacent county. I muft con* 
fefs I do not know by what rule of law this is done : but in this 
cotert this is quite a new attempt ; and it is mod ftrange if here 
had been an original jurifdiBion^ that it has never been exercifed ; 
and therefore I may fay, as it never exercifed zny junfJiBioft^ it 
cannot now do it ; like what was faid upon the fiatute of Merton 
upon the difparagement of the heir by marriage, that no aflioii 
could be brought for this upon the flatute^ infomuch as it was 
never feen or heard that any aAion was brought upon thtflalute. 
Lit. fee. io8* for if fuch a£lion would have laid, no doubt it 
would fome time or other have been brought. 

The praQice of one court in the hall is not to be governed by 
that of another. There is nothing more certain than that thry have 

different 
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different JunfJiffions, and each by prefcrtption^ and have alfo dif* 
ferent rules of pradice ; and the prance of a court is always faid 
bv the judges to be the law of the land: and the court of £x- 
chequer^ as appears by multitudes of precedents for many many 
yearS) have exercifed zjurtfdiBhny by fending xhtixjirft procefs into 
Wales without any interruption whatever ; and this particular 
pra£tice of that court is part of the law of the land* 

But whether the court of Exchequer has ixxch jurifdiBum or nof» 
IS all one to this court. The law of one court may not be the law 
of another court'. The Exchequer takes conufance of the hin^s 
revenue / this court of pleas of the crown ; and the Common Pleas 
of all anions real and perfonal hciwtcn fubje^ znd fuhje^. 

The court feemed (lill inclined to carry the latitat into Wales, 
but ordered a further argument* 

34 Argu- Sir John Strange for the plaintiff— I fiiall take no notice of the 

»ttt* obje£lions to the pleadingSi but go diredly to the main queftion ; 

which is, Whether this court can fend a writ oi latitat into Wales? 

which, if I make out that they can> the plaintiff will be entitled 

to ^rej^ndeas oufter. 

If I can fhew that this court ever had a power to fend a latitat 
into Wales, it will lie upon the other fide to (hew that power has 
been taken away. 

ift, I (hall conGder how Wales ftood before the time of Ed. u 
from whence I (hall infer that this court had original jurij* 
diflion. 

2///)?,T fliall prove that the Jlat. H. 8. and the erefling ot their 
courts upon the place, only gayc them a concurrent jurtfdiBion with 
this court in Wales. 

2dly, I (hall maintain the jurifdiElion of this court by feveral re- 
cognitions of authority, and (hall (hew that the court oi Exchequer 
(lands upon the fame footing with this court ; and 

^fhly^ I (hall take notice of fuch arguments as have before 
btcn offered for the defendant. 

As to t^e I/? of thefe : England and Wales were anciently one 
kingdom and nation^ governed by the fame laws and religion, and 
ufed the fame language. 2 Alod. 11. Hale^s Hjfl, Com, Law 219. 
St, of Wales 12 Ed. i. Wales was holden of the crown oi Eng- 
land, Dodder 2* When Wales rebelled they were always treated 
as rebels and traitors, and not as enemies. 4 Injf. 239 \ and be- 
ing 



Hilary Term, 21 Geo. II. 1747. 203 

iog forfeited by the treafon of its prince, became entirely in the 
crown of England: and ihcjiai* 27 i/. 8. <.. '^G. in the preamble, Salk. 411. 
declares it to be a member of the crenvn^ and it may not be im- W<»^^>«'« 
properly faid to be in its remitter : from hence it may be infer- 
red thi/ court had ox\^\m\jurij'di3ion in Wales » 

2dlifi The eftabliOiing courts in Wales gave them a concurrent 
jurijdi^ion %uitb this courts which they had not before, as appears 
from t)xc Jtat. I2 E. i. 27 H. 8. r. 16. / 9; and the reafon 
given for ereding thofe courts is, becaufe the inhabitants were fo 
far from London^ and 34 (SJ" 35 H. 8. c. 26. gives them power 
to hold pleas in as ample manner as the courts here : but it is 
obfervable that the courts of Wales have not a concurrent jurif^ 
diBion with this court by this Jtatute. Whatever jurifdiBi^n this 
court exercifed in civil fuits is not mentioned, but only on the 
crown Jidi; and the ^atute can never be intended to difrobe this - 
court of any jurifdi^ion it had before. Se£i. 115. of the laft 
Jlat. is the ftrongcft proof that tbis court had original jurifdiSlion / 
and the words chancellor and kin^s council mean the judges. 
43 Afftz, 35. The whole of this id head may be reduced to 
this, that either this court had original jurifdi^ion and the Jlatutei 
have not taken it awayj becaufe there are no exclufive negative 
words} or, if it had not original jurifdi^ion, the Jlat. 31 to* 35 
ff, 9. c. 26. fcB» 115. has given it a concurrent jurifdi^ion. 

2dljj The recognitions of the legiflature, 29 Car. 2. r. 5, s«ik.4ii. 
4b^sW. b^AI. c. 4* 1 1 t5* 1 2 JT, 3. r. 9. 12 Geo. i . and by 
Jto. 43 £/rz. The Welch coupties are contributory to the poor 
prifoners in the King's Bench prifon, 1 1 Geo. X. Wales is parcel 
of the realm of England^ and a ne exeat regno will not lie to hin- 7 R^C4- 
dcr a man's going into Wales. via- ^ 

J^hly^ It is faid the Exchequer hzs juri/diBionhj prefcription and 
hj prarogative procefs : and I fay wc have here^ by the defe;idant 
being in cu/lodia mar. It is faid the King's Bench has not exer- 
cifed any yi^r^f^/^ff : I anfwer, neither did it, till lately, fend 
writs of latitat to the cinque ports. There is a jurifdi8ion into 
Wales in fome of the courts in the hall, as in the Exchequer ; 
and if there has been fuch an ufage in any court, all the ki?ig^s 
high courts mull have t\it fame, which Is an anfwer to Co- Lit, 81, 
cited by Mr. Attorney-General. It is laid down by the other 
fide as a maxim of law quod breve domini regis non currit in Wallid^ 
,This faying is explained by Judge Atkins, 2 Mod. 12, and can- 4init. 531. * 
not mean that no writ at all runs into Wales out of We/lnunfier" 
ballj for the contrary is admitted on all hands. 

It is obje£led by the defendant, ihztjurifdiBion is given byjftf- 
iute to Weflminfler-hall as to the county of Monmouth. I anfwer; 
^lonmoutb is made a part oi England to every intent and purpofe. 

It 
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It is objeftcd that thtjfat. Ed. 6. gives the courts i&^yv power 
to award writs of exigent into Wales s from whence it is iofencd 
they can fend no other writs there. I anfwer, this proves too 
much { becaufe it is agreed on all hands that many writs go, 
as ixecutionsj &c. or there would be a failure of juflicc. 
This Jatute mentions, that the (heriA. of JValei fliall have 
deputies here to receive all writs ifiuing out of the JIT* B. 
and C. B. 

Gundry for the defendant — All the gentlemen who have «r« 
gued for the plaintiff have begged the queftion, and taken it for 
granted that this c$urt had original jurifdiBion ; faying, Pny telt 
us how it is taken away. Now it is moft certain that in the 
fpace of 450 years this emsrt never fent any latitat into Waka 
and if Umg ufage will give jurif£Etion^ the fame non-ufage b the 
ftrongeft proof againft jurif^ion* 

1. Wales was no part of the realm of England^ neither b^ore 
nor after the Jlat. 12 E. i. until the 27 H. 8.. hor had the laws 
of England any place there ; from whence it will follow that this 
court bad no original jurifdiffionj though I admit it co be part of 
the dominim of the crown of England. 

2. This court never claimed or ezercifed any concurrent or «f- 
cluftve jurifH^ion in Wales ^ except in fome things^ and in tbofif 
only between the lords marchers. 

3. By the flat, of union^ or any other recognitiout this court 
has not been admitted to have any original jurifdiBion^ and the 
US feB. of 24 &25 H. 8. means quite another matter, the 
words weighty caufcs, and the words hinges council^ do not mean 
the judges here. 

4* I will (hew the difierence between co\inties palatine, ctntpe 
ports, and Wales. 

N.B. Mr. 5- Then I (hall anfwcr the objeftions as they fall in my way. 
Ciindnr iet 

^m^t' in -D/fwV/ Fluellin was not tried at this bar; Lord Co. 4 Inft. 239. 
thttmetho. mentions no fuch thing, but mod probably was tried in Wales bj 
ricaiway, the king^s commtffion. DoBor Wotton on Welch Laws, ft. ^xi* 
lBrVttc*iu** fp^^'^s of commiirions into Wales in extraordinary cafes, itmf. 
Ed. I. which (hews that this court had nojuri/diilion. 

The princes of Wales were anciently kings (f Wales, 4 Inf. 239. 
243. and King Edward claimed the (amt feudal fevcreigntj orcr 
Scotland as he did over Wales. Rylefs PL in Pari. 157. This 
appears in the cnfe between the kings of England and Siciland; 
there is one thing particular in /Zw record, that it appears to be 

ceram 
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€oram domiao rege isf concilio fuo^ and the judges ^ which ferves to 
explain what i$ meant by the king's council in xhc^at. 34 (5*35 
Hen. 8. c. 26. /. 115. the fame book, fo. 145, in the fame year^ 
and to the fame purpofe. Edward tie Fir/l, befoje thc^atsae of 
Snnuden, plainly treated Jf^ales as a conquered country ; and in 
the 3 Ed. I. r. 17. which provides remedy in cz(t%o{ difirefsf it is 
(aid at the. latter end of it, and this is to be intended in all places 
nvbere the kin^s writ lieth, and if that be done in the Marches rf 
Walesy or in any other place^ where the king*s writs be not current, 
the king which is fovereign lord over alljhall do right there unto 
fucb as complain ; and that is becaufe a replevin would not lie 
here. 

Before thtjlat, H, 8. all the lands in Wales were held and go* 
verned by the laws of WaleSf and not of England. Co. Ent. ^^ 
Warr. 549. 4 In/l. 244. And the writs run contra pacem of the 
lord marcher^ and the lords marchers had judgmant of life and 
iimb. 27 H. 8. c. 24. Rjley 63. i4i. They had power to hold 
plea in all anions real and perfonal^ nor could the king intromit^ 
tere^ which is the very expreffion in Cokeys Entries. 

There were two forts of caufes wherein the King's Bench had 
juri/di^ion^ one was, where the lords marchers themfelves were 
parties, and the other in cafes of quare impedit : the firft was, be- 
caufe none can be judge in bis own caufe; the other, becaufe no 
Hvrit laid to the bijhop^ or he would not obey //, becaufe he thought 
himfclf as great a man as a krd marcher. 

To (hew that WaUs was no part of England^ that this court 
never exercifed znj /uri/di^ion there^ except in cafes, where lands 
were held of the lune, and except as above^ and tofhew the dif- 
ference between Wales and counties palatine ; Fitx. Jurijdic. 34. 
16 H. 6. 34. 3 Ed. 3. 19. 40 Ed, 3. I. II H. 6. 3. 19 H. 
6. 1 2. Writs of error always laid from counties ^//i^//i^, but not 
in Wales f brfore 34 Hen.,S. becaufe Wales was no part of Eng-* 
land, but counties /a/fl/iiif always were. 

It is faid the Jlat. H. %. gave this court jfurifdiBion^ by intro- 
ducing the laws of England into Wales : I anfwer, it did not, for 
Poyning^s Law, which introduced the Englijh laws into Ireland, 
did not give the courts here jurifdiilion in Irtland. 

Between the 27 £^•34 Jyif«. 8. (which laft ftatute gives the SiatstiSc. 
writ of error in real and mixt aifions) no writ cf error was brought «• »3' 
in this courts and if it had original jurifdiSHon^ there would have 
been no occafion to give the writ of error by the fat. 34 H. i. 
fee. 103. and as error was thus given in resl actions and msud, 
fo by dit flat. W. 3. it was alfo given in pcrfonal aAions. 

The 



«o6 Hilary Term, 21 Geo. II. 1747. 

Ryiey 9S. The gentlemen on the other fide would have weighty eaufes \tl 
**'• the Jtat, 34 fa* 35 //. 8. to be underftood to mean a/l eaufes^ but 

1 have already (hewn they do not ; they would alfo have kin^s 
coutifel to mean the judges ; but it is well known that in Henry 
the 8th's time that it meant the tinges privj eoundlf and feme- 
times tie Hou/eqf^ords, as the great council of the nation^ the Judges 
at that time were never mentioned as the iing*s council^ but 
were known by the name of bisjuJHces ox judges^ whatever they 
might be anciently ftyled. 

Tt is objected, that this court and the Common Pleas fend execU' 
tions into VTales^ and therefore why may they not kx\A Jirft procefs 
thither ? I anfwer, there has been long cufiom and ufage in the one 
cafe, and wi^-hout k there would be a failure of jufttce, bat in 
the other there has been no ufage at all \ and Wales has fuperior 
cottrts of its own. And as to the Exchequer^ the king and his 
debtors have always had prerogative procefs into Wales^ which has 
never been difputed. 

Here ends the fubftance of the firft three arguments, the laft 
whereof was in term Pafch. 19 Geo. 2. when the court ordered 
this cafe to (land over for judgment } and fome of the parties 
cither died, and the fuit abated, or the clerks of the office of picas 
in the Exchequer, who were much interefted in this queftion, 
and were afraid the court would over»rule the plea, put an end to 
. the caufe, but a new adlion was forthwith brought in the natoe 
df Jones v. Jones^ wherein there were exaftly the fame pleadings 
as in the cafe of Lampley v. Thomas^ which was' argued at the 
bar in laft term ; but as the fubje^ had been quite exhaufted 
before, nothing more that was new could be faid upon it; and 
fo the court, in ikis prefent term^ gave judgment for the ddend« 
ant, and allowed the plea, 'without faying more than thefe 
words, viz. Breve domini regis de latitat non currii in 
Wallid. 

Rex ver/us The Biftiop of Cheftcr. B. R. 

Amuida. "Ts ULE to (hew caufe why a mandamus fhould not go to the 
to^t iifito'T^ ^^» commanding him to reftore the Reverend Mr. John 

mho basde. Pre/cott^ Maftcr of Arts, to the place and office of one of the 
prived a pr«- prebendaries or canons of the cathedral church of Cbefler. 

keodaryfor "^ 

cj. " This rule is made upon the affidavit of Mr. Prefcett^ wha 
fwears that the Bijbop of Chcjler for the time being is vifitor ap- 
pointed by Hem the Sthj who wzs the founder ^ and that he (Mft 
Prefcott) was collated to the prebend by a former hifbop^ and that 
the prcfcnt bifljop had decreed in his vifitatorial court that Mr. 

6 Pyefc^t 
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Prefcott ought to be punifh^d, expelled from, and deprived of his 
camnrj or prebend for Jhrmcation and incontinencyy and that Mr. 
Prefcvtt was deprived of it accordingly. The affidavit alfo fet 
forth.fome of the founder's ftatutes, and among the re(l» one ftyled 
De corrigendis exceffibusy by which Mr. Prefcott infills that it ap- 
pears he ought to have been three times admonijbed agatnft the crime 
he had been deprived for committing, and that not having been 
thrice fo admonijbedy that the bifliop had no power to deprive bim. 

Sir Richard Lloyd againft a mandamus — Mandamufs are ifiued 
by this court to command perfons to do that which is their duty 
to doy but if the court does not know vohat is the biJbop*s duty ia 
the prefent cafci it is abfurd to apply for a mandamus; and unleft 
the <rown has made this court the vifuor^ it cannot intermeddle \ 
on the contrary, it appears tlie bijhop is vifitor. 

But Mr. Prefcott objeds he has not been thrice admonijbed 
againft his crime : What ! does a clergyman ^ who ought to in^ 
JlruFl and admonijh others, want to be thrice admonyhed himfelf 
againft being a whoremafter ? 

Suppofe i\ic founder has given them ftatutes which the vtfitor 
has not exa£ily purfued, yet as the members of this church are* 
among themfelves, a private body, and the king has given this 
private body a judge who has abfolute power, as to church go- 
vernment, over them, this court will not interfere \ and upon the 
return^ if it appears there is a vtfitor ^ this court will not grant a 
peremptory mandamus. DoBor Wiiherington v. Corp. C C. Cam* 
bridge. And Holf% opinion in Phillips v. Bury^ Skin. 475. iSld. 71. 
againft the opinion of the other three judges,, was eftabliihed in 
the Her fe of Lords* 

Mr. Gundry againft a mandamus^^ThcTC is neither reafon nor 
precedent for making this rule abfolute ; the fentence complained 
of, is deprivation by the bt/hop, whom Mr. Prefcott admits to be 
the vijitor : by tht fentence ^ which is not denied to be true, it 
appears Mr. Prefcott has been guilty of grofs immorality, and 
now he comes here for redrefs, without denying the truth of the 
fentence. 

If there had been a want of jurifdiniGn^ or if the bijhop wns 
proceeding contrary to the Jlatutes of the founder^ Mr. Prefcott 1 sfco. 74. 
ought to have applied for ^prohibition before fentence, for no cafe 
of a mandamus zhtt fentence can be cited. 

In Phillips and Bury, the point of the cafe was, and what the 
Houfe of Lordf gave judgment upon, that the ads of a vjitor are 
Bot examinable in the courts of WeJlminJler-halU and this has not 
been fince denied \ for the law gives great credit to the a£ls of a 
vifttor. Kenn*s cafe, 7 Rep. 44. 

7h? 
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The King v. Da^or J^alhr^ Hih 9 G^. 2. Mandamus to 
Doff^ Walker^ Vice-Majler of Trinity College in Cambridge^ to 
execute ^fentence of deprivation againft Dr. Bent/ey^ who had been 
removed. Do&or Walker returned, that the king was founder^ 
and had appointed the Bj/bop of Ely vifitor, and the queftioa was, 
Whether a peremptory mandamus ihottld go ? and per curiam, 
the mandamus was quaihed, becaufe it was to a forum domefii" 
cum. 

Doff or SbertocVd cafe was a mandamus to reftore him to zpre^ 
bend rfNornvich, which he was entitled to, as being mafierrfCa^ 
therine-hall in Cambridge g and the reafon the court gave for grant- 
ing the iM^flJami// in that cafe was, becaufe /i&Ar^^^iu/ was an- 
nexed to the mafterjhip of CatberineJfall by a£t of parliament, 
which made it a kind of a lay-fee, and the court granted a pe* 
remptory mandamus, becaufe there was no vifitor rttumed. 

It is obje£ied Mr. Prefcott has been deprived contrary to the 

fiatutes of the founder. To this I anfwer, there is no cafe 

wherever this court examined the legality of a deprivatm by a 

vifitor. 

Mr. Henley zgzxnii a mandamuS'^Lib. AJfiz. SEd. 3. p. 29. 
Every guardian of an hofpital, if it be loffee, is viGted by the 
patron, if it hcfpiritual, by the ordinary, and if he be deprived by 
the vyitor he (hall not have an ajfize. More modern cafes have 
proceeded upon the fame principle^ for the vifitor has always 
been confidered as abfolute judge in all cafes of this kind, 
unlefs an a£t of parliament has intervened and made it a public 
thing. 

But it is faid on the other Cde, that it appears the bt/bep is 
only a part'uil vifitor, and that there are neceflary fteps to be 
taken before he has jurifiUffion to deprive, which have not been 
taken in the prefent cafe : and this obje£lion is founded on the 
flatute de corrigendis exccffibus. In anfwer to this, it appears by 
the ftatutes that the bifliop is to vifit^f rogatus vel non rogatus, 
and is to take care that the 'ftatutes be ddv obferved, and to puiiifli 
according to the crimes committed^ ancl to do every thing which 
appertains to the vifitatorial office. 

Sir Thomas Bootle for a mandamus^^I admit the bifiitop is ap- 
pointed vifitor, but his power to deprive is limited and circum- 
fcrlbed, for he mufl admonifh three times before he can deprive ; 
and a prebend is ^freehold for life, and not a mcie fpiritual office; 
and therefore if he be deprived of h\% flail, why Ihould he not 
have a mandamus to I e rw'Itored to it, as well as ^fcboolmaferot 
ufher, who are for life ? a Sid. 1 1 2. 
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If any court holds jurifdiBim where thef have none at all, 
their proceedings are void. Hob. 63. a vijitor (lands upon the 
fame foot if he goes beyond his Juri/Hi3ion. 

Suppofe an ejeBment was brought for any part of the lands be- 
longing XQthisJIall^ the court muft examine into the legality of 
the deprivation ; Holt C. J. in Phillips and Burx^ does not fay to 
the contrary. And if a vifitor of a college refutes to vifit it, this 
court will compel him by tnandavtus. This motion was made in 
the lad term, when the court faid what follows. 

Lee C. J.— The difficulty with me is in the manner in which 
Mr. Prefcott ndw-applies ; I think (as at prefent advifed) he ought 
to have applied for a prohibition when the matter was under con« 
Cderation before the bi/bop ,- there is no doubt but this court will 
interpofe in one way or other whenever any perfon takes upon 
him to exercife z Jurifdiffion which he has not; but in the prefent 
' cafe it is admitted the bijbop is vifitoTy which I think, has always 
been held to be a flat objedion to this courf^ granting a mandamus 
in the like cafe ; bcfides« I. do not know that any mandamus was 
ever granted after a fentence of this fort ; and Mr. Prefcott may 
have another remedy by an, ejeffment^ and fo was the cafe of 
Phillips and Bury. , 

JTrighf J.-^The cafe of Broadoals^ HiL 12 Ann. he was % 
felk»v of Winchejler College, and was expelled by the bijbop g the 
queftion was, i^hether the bi/bcp was vijttor ^ The court on the 
motion refufed to grant a mandamus to reftore him, but by' con* 
fent z prohibition went to try that point} tMs is my note of that 
cafe* 

Dtnnijhn J.-^If we fliould grant a mandamus^ and it (hould 
appear that the bi/hop is vi/ttor^ (which, that he is, is admitted on 
all hands,) we could not grant a peremptory mandamuSf the con* 
fequence of that muft be, that Mr. Prefcott muft bring an affiof$ 
for afalfe return^ wherein he muft fail, therefore I think it moft 
proper to try it in an ejeSlment. 

Then the court adjourned it until this term for conGderation. 

Lee C.J.— We are all of opinion, upon full confideration, 
that this rule muft be difcharged, and that the bijbop may exercife 
his vifitatorial power (as he Iws done in this caft) 'without admonijb'* 
ing the party thrice; where it does not appear whether there is a 
vifitor or not, this court has granted a rule to ihew caufe, but 
when it appears there is a vijttor^ this court cannot intermeddle 1 
and we think the bifbop hzd JurifdiBion notwithftanding the Itatute 
de corrigendu, &c. 

Rule for mandamus difchargcdt 

Vol. I. P 
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Subley verfus Mott and another. B. R. 

There 11 a *T^BI$ 18 SI JpcM a&m vpm ihn ftfi agaioft two perfens for 9 

difference . J. walkiws prtficutioft caf rk^d on by them a^ipft tk^ plavtiffw 

^^rof*" V^ cauGvg her to be indited widiout wj prtiabU coMfo: and tilt 

confpiracy jury f»nA cm defeadant GuJif^ and the othur Nc^guU^. 

tgainft two 

J^'aaion" I^ ^"^^ "ow mored in arreft of judgment by Mr. Smythe^ who- 
upon Che cafe objeded that theajfitoil does not lie againft tfpt^ for the malicjc of 
founded on 1 ^^ pcrfoii is pot thc malke oi another : ao^ eked Bro, JvtmUr 
X^ioya- inABion^ /. 6. 15. 27. 41. znd LowfiM^* BMtcrffi is^aP, Trm^ 
ions } in tHe j Qe^ 2$ wbich was an a£iiort fir a malmms proficutim* The 
befoiuidllioc i^^ wo^<l have found 86o/. damages againft ow dtrCendaal^ zsA 
guiitythe . loo/. agaioft each of the others s but the Chief Jt^ct &yi0g i^ 
judgment could not be done> the jiiry gave a verdift with i loo daviages* 

fliutl be ar- . - 

m»cV)ifonf • ^.Bllt fuppofing thts kind of a£licn will lie againft tvfo whe^ 
be found Not they uqc gallty of a joint offence, Whether they muft not Uib be 
'utte?c"fc^' proacd guilty ? I fubmit U they mail ; and it ia not like trefpafe 

againftykrrrtf/ defendants^ where one may' be found guilty and the 

refi not fo> and well enough. 

Upon TXioffirtH^t to do two thinf;a» if the defendant iaya thaf 
ht affumed to do tnvo other things, abfque hoe that he aSiiniied to. da 
the tvio things before alltdged, upon which they ate at iffue; amt 
the jury find that he afliimcd to do the one but not thc other z 
this is found againft the plaintifff fo^ it is not the fame ptonife 
that is allcdged in the declaration. 2 RoL Mr^ 703. )>• 12. 

. In a pr^ipe quod reddat^ if the . \S^it be> Wbethef A. and* B« 
enfeoffed the tenatit ? and it is found that A. enfeoffed bim» and 
not A* and j?., this is found againQ the tenant ifi toio^ who a(- 
Srma that A^ and B^ enCeoded him. 2 Rol. Air. jo6. p* 36. 

In an aclion by two churchwardens, if the defendant plead 

''tliat at the day of purchafiug the writ tbey^ were not cfaurch- 

"wardcns, and the jury find that one of tlicm was, but the other 

was not ;. this ia found for the defendant, for they were not 

xhuTschMAardens. iRoi* Air. f66* p. 38. 

If a contrsB be alledged to be made w.ith tw jointly and 
iiilinoiifly, and it is found that the contra£l was made only with 
one of them» the plaintiff (hall not have judgment upon this ver-. 
.di£k, for it is not ihcfame contretff. Upon this motion a rule wa$ 
made to (hew caufe why the judgment (hould not be arrefted in 
the. la& teinu 

5 And 
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And Mr. Pord )br 'tke plaintiff came tins term and ibewed 
. taufe, and infifted that this is not an affion $f roAfpitaijy wbiell 
Is a formed tvrnf in the Regtfter^ but is a fpedal aBkn upon ihs 
taft^ founded on a tvrt dbnc to the plaintiff, b^ fv» perfons 
who charged her with felonj^ caured her to be indided and 
ttied \ whereof Qie was acquitted : and in an anhm founded 
nfpon a iirt the plaintiff is not bound to prore the whole mat* 
ter hid in fhe declaration. In the cafe of Jones r. Gw^mv, Mih 
11 Ann. before Lord Parker , this difference was boldctt be^ 
tween an aBion of the cafe on contrary and on a tori ; in.the^/fi^y 
the' whole contrast mud be proved ; in the latter ^ fo much will . 
So'as protts tKe4>laintiff had a good caofeof a£lion. If this 
\aA bc^n an adton of amf^tacjy bronght upon . that ^articulaf 
' nurit which only lies againft ./ttw or more perfotis, it might hav^ 
h^d ^nbth^t confidemion; but z%this.\% an aQi9h oh-thecafe^ F.N. Rita 
ib^dedoo iLWong^\t will lie agiinft erne or more perfens^ like WriioT^ni, 
sin aflton of frtfpafs i m^ if any of thcrt be found gUilty the ^ ^* 
pfaiAfifflhall have judgment. And of that opinion was, the 
iSjhole amrty and faid, that Ms point .has been ofl<rii detennined 
fincc the cafe in i Stmnd. 228. .Viie :i AoL'jfhr.jhi'.^p. j\ 
T. H/tym. if 6. 5 Moti. 408. Croi Car. ^39. LafA 8a. Itfa'^ 
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Morrougti ver/us Comycis. B. BL 



G 



JlR ffE r, one of the captor^ of a prize Jhipi being enticed a mptor of 
to a certain proportionate fli^re of the goods taken- (which > pr*'*^ «r* 
have Cinie been fold by the fliip's agent, on the 04* of. Ai/guj SSIcfherein 
1745, made a bill cffaie of his (ha^e to the plaintifti who brought before con- 
tins adion againft the (hip^s agent Cofhyrn bye money received ^^nwation, 
for his ufe ; and upon the general iffne there was- a vertiff fcfr ^iJteJjJ. 
the plaintiff. And it was now moved for a new trial, and ob- do it. 
jeAed that dt the time 6f making the bill offale, Qarne^ had 
nothing 10 thr/rR8rdUit he coul4' grant oxajjign^ becaufe the 

P % Jlatut$ 
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Jlatute 17 Geo. 2. /»• 693, 4. which gives thcfc frizes. to the rap'* 
tor/, faysi that they fliall be divided amongft the captors as fliall 
be agreed on by the owners, being Jirjl deemed lawful prize: and 
/i^if was not deemed laivful prize uiilii September I745> which was 
afier the making the bill of /ale. 

It was inCfted by Sir Richard Lloyd and Mr. Ford for the plain-- 
tiflP, that tht Jlatute gives the property of the prize to the captors 
' inftaQtly upon the taking thereof, and that the fentence. in the 
Admiralty only confirms that property, 

' If a man delivers a died as an efcrovx to, be delivered to the 

grantee^ when the bailee has delivered it, it has its eficA from 

ft^all. AW. the JSrfi delivery. So if a bargainee of lands before inrolment 

iu?a 10 <nakes a grant of the lands to another, and afterwards the firft 

i Leon, x'96.^ ^^^^ of bargain andfale is ihrolled, it is good« 2 Jnfl> 675. Cra. 

AAonym. Joe. ^%. ifo^. 220, 221. ; for whenever two things are neccflarj 

to be done to p^rfc£t a deed^ &c. when thofe two things ire 

done the deed fhall be cflFe dual from the doing xlixzjirfi off : this 

is always true in the cafe of privies. So in the caU at bar, after 

fcrttente q{ condemnqlion in, the Admiralty the property of the prirf 

mud be conGdered as abfoluteiy and legally veCled irt the captors 

sSKra.sai5. from the inftant of taking thereof, between Landen v. Pickerings 

Mid. 18 Geo. 2. B. R. there was a warrant of attorney to con- 

fefs judgment, and a rele^e of errors in the fame deed,- and it was 

held that the releafe ihould operate upon that judgment when en-^ 

tered, and that the judgment Ihould be confidered as prior it^ 

time. . 

if a man to^ay conveys land the property of another, and t^ 
morrow gains the property thereof, he (hall be efiopped to fay he 
had nothing in the land when he granted it. 

On the other Gdc it was infiflcd by "Mr. Hume Cambell, Mr. 
Henley^ and Mr. Comyns^ for the defendant, that every prize taken 
by a privateer from the kin^s enemies, is, by the law of nations, 
liis majefty's property ; which, by a public law, he has been 
pleafed to give to tlie captors in a particular manner, viz. being 
frfl deemed lawful prize ^ fo that all the right the captor has, is by 
the ftatute. That although the plaintiff, by tbeaffignment of 
Carney, might have an eqijtable right, yet he had not a legal one, 
for no man can make a /rf^/ conveyance of that which he has not 
at the time of making it. Co. Lit. 265. So in the cafe otzwil/, 
if a man devifcs all Us lands, and after tlie making his will pur- 
chafes others, thofe lands after purchafed (hall not pafs. 

Iftwojoint'tenants be of certain lands, and one hi them hjJced 
indented bargains and fells the lands, and the other Joint-tenant 

dietby 
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dieth^ and then the Jeed is enrolledi there (ball pafs nothing but 
AcMwety, which the bargainor had at the time of the bargain* 
€9* Lit, 1 86. a. 

And ahhongh in the cafe of a bargain and /ale the eftatc vcfts ^'^••f^V 
m the bargainee ab initio^ as foon as the deed is inrolied, yet thai 2jij^ by 
is bv lYitJat. 27 Hen, 8. of ufes, which doth join all the eftates cbcftAiuteof 
to the ufes ipfifiiBo. The Jlat. of inrolments only fays, that the ^l^ ^f 
eftate (haJl not vcft except the deed be inrolled ; fo that if it be ^oi^7nu! 
inroUed it doth vcft, not by ihc Jlatute of inrolments^ but by tfje 
Jlatute of ufes prefently ; yet it was agreed that the bargainee can* <^Cro, Jtc 
not MX unto another before his own deed be inrolled \ as was ad- 5* *"" 
judged in ^i^/A^Ws cafe. Hob. 1^6. \ aU«>.i9«f 

Zr^ C. J. — I wa$ of opinion at the t^ial, that this a£iion weH 
laid for the ajfignee of the captor againft the defendant, who was ' 
the (hip's agent ; and the whole court is of the fame opinion 
now; for the words in the Ratute, being frfi deemed lawful prize^ 
are no more than what wouUi have been implied if they had not 
been inferted. It is no condition precedent : for whenever the 
.(hip is deemed lawful prize by the court of Admiralty^ the pro- 
perty mud be confiJered as immediately vefted at the inftant the 
(hip was taken, 

Wright J.«-*At common law the fubjeS in time of war was 
entitled to the property of whatever he could take from the king's 
enemies ; and we are to be governed by thai^ and not by the lav; Cafe in 
of nations i and to prove this 1 (hn|l cite the beft books of autho- tetnp. W. ), 
rity. Regifi. io2. *. Bro. tit. Property^ pL i8, 38. S>o the court j^^i^an^ 
refufcd to grant a new trial, and ordered the poflea to be de- Brown. . 
. livered to the plaintiff. 7^. ^"^f^ 

* • in tfine of 

N, B. By ihtfat. 20 Geo. 2* fo. 593. thefe bills of fale. of titka to the 
prizes before condemnation arc made void. '^ kTh^ *^ 

Okes' from the enemy by the common Uw« 

Moot and Lynch. In Error. B. Rr. 

^Y^HIS was error upon a judgment in debt on a bond in the Bail b enor 
. * penalty of 1470/. Mr. Ford for the plaintiff in ^rr^ moved ®"*^J!'**5". 

to juftify bail, each in 1470/. Sir John Strange on the other ^bwidt ^ 
' fide infifted thskt the bail ought each of them to juftify in double nch boond 

the fum'the judgment was given for: but/^r n/rww— The fum I^^^5\ 

re<;overed is double the debt really due \ and it is fufficieht' for bdog double 
. the bail to juftify each in the fum of 1470/. thsfumdvt. 

P3 
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Mufgt^ve, on the Demife of Hilton, verfus. Sir John 
Shelley. B. R. 



A T a trial at bar in ejeBment the leflbr of the plaintiff prof«d 
^^ an aBud tntry into the lands made by him the 7/i of Ztpi^ 



<k£e^nt Umhtr 1744* and the demife in the declaration vl jaid on tbe.i/f 
lr^»a4«Wf of Qflober 1744. It was obje€lcd for the defep<}a9<; that he hacl 
cjeameot ii l^V^^d a fine of the lands in Eajler term 1745 ; fince ^htch tline 
brought,^ this eje3ment"w^% brought ; and that to avoid that foie tjie ftttfj 
rVSfow ^S^ plaintiflPs kflbf in Sepiembtr 1744 'is.not effc^ual. But 
the fine, and P^^ ^^^^^ r//rw/«— Thc Icflor, by his entty in 1 744, gained to him-. 
vvcUcoousii. felf a title fuf&ci^nt to enable him to mal^e ;he leaft; in the de«v 
daration tp have his title triej. . 

Re:? vf/y2rx. Haines, for an AflauU and Maihcm, 

B. R, 

The benefit A N iffformaiisH Q('Ea/ler term laft : upon Not guilty pkade^i, 

**^^c»iWed '^^^ ^"*^^ at' the laft fummer affizcs for the county of fFor- 

to^defbid- ^(fi^i when the defendant did not think proper to pray the bene* 

«nr afier he fit of the late a^ ofgrafc^ whereupon ^he Judge proceeded to try 

^••^ y°™j"'j|J the information} and the jury found the defendant guilty, who in 

}^it^tS^M\! on Michoflmas term laft moved that he might have the benefit oC 

payimat of the aft upon payment of coils. * 

Mr. fiattyrfi for the King obje£led, that as the defendant did ^ 
fiet think fit to pray the benefit of the at}of^raei at the time af 
the trial, he came too late ; and cited Hawk, P. C lib. 2. c. 37.' 
/ 59. Kelyng 24^ 25. ^eni. Cfntri7g. Hales 8^ 252. and 
Jti^ictifis ecjc^ ante^ wherein the court refufcd to let him plead 
(he aB of grace ^ after be had pleaded he was not x!t\t /ami p^Jir^ 
w1k> was tried and convifted for high treafon in the year 17X5« 

Mr. Evans for the defendant faid. he pleaded Not guilty in 
Trinity terra, and the^ ofgract did not pafs till the end of it \ 
and that the pradlice of the Old Bailey \% to plead guilty^ and then 
ip pray the benefit of the aH^ which" a man has no occafion fox 
before he has ponfeficc) himfelf^ or been found guihy by the jury. 

The court took time to confider until this term, and now were 

^ opinion that the defendant was entitled to the benefit of the 

ifP^groifi but brdercd that heihould pay the profecutor f^ll 

cods out of pockety apd gave particul^ur 4ire£Mon$ (o tbciiM^r 

jucor4ingIy. j. ,* 
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The Fifliop of Meath vcr/us tord Belfidd/ ttt 

Error. 

^VARE impfdit brought in the Common Pleas in Trtlani^ Evidtpcc 
«=V^whcrcin Lord 5«r^'W whs plaintiff; and the Bjjbop of Mtath JJJ^'J'i/j^ 
def<:ndant. The thle made by the plaintiff in his dec^ation is, jq the're- 
thzt the JSarl of Ro/i'om''ton was feifed in fee of the advot»/in of filler of «a 
the rcaory of the church of C. in the dioccfe of Meath jn grofs ; jjS^«"^°"^^ 
and being fo feifed, prcfjpnted one, Nicholas Knight a3 Hi's cleric^ the.pitron*a 
who was indituted and induced in the year i6\)6\ that in the »«&*» p>rai 
year 1707 LutA Roftommon pranted the /w/wtiVi// to an anceftor !!ll^!f 

c T I Ti »/• f I . 'i * • • '• - 1 . • 1 1 I common re* 

ot Lord Jklpild^ under whom he derives his title \ that upqn the port to prove 
death of a former incumbent JLord Bdjiild not prcfenting in wh'owattbe 
time, the Bifb^p of Mtath prcfented Benjamin Hogfbanu hylaffi^ mSwe***' 
who being now ^e^^^ the plaintiff below fays he prefented A* B* 
^s his clerk| but the bi/bop refufes him. 

The bifiop pleads he is entitled to the aivoiffon in right of his 
K/boprirkf and that the late bi/bop collated Hog/haw as his clerk 5 
that HTgfbanv bei^ig deadi he coUaed %>nith the prefent incum* 
beat tAf(pu bocs that the la^e Earl of Rofcommon was feifed in M^ 
whereuponaflue was joined \ fo the fingie queftion to be tried 
was. Whether the Earl of Rsfc&mmon was fo feifed? And in order 
to prove it. Lord Be(/ield's coun^l sit the trial produced th(^ 
ii/bop'i regijhr iwi ^ the fear 1696, in which the itiftiMion of 
Knight was pntered, whereby it appears that Knight w;as inftim 
ft/ted ad reSloriam pr^diElam ptr re^gnntionem Jobannis Twelve/^ 
but there, is a blank. left for the name-of tlit patron, and in this 
inftrument in the book there arf thefe words^ Nominamus ordi* 
namus facimus admittimus i^ inftituimus N, Knighi ad reSloriain 
pradi&am una cum omnibus membris curamq: animarum, - 8cc» ' h ' ^ 
not appearing clearly who was the patron, becaufe of the blank • 
for his name,, the Lord Beifield'9 counfel offered to fupport their 
cafe by parol proof that it had always heen the eommon rtpmttitioU u 
of the country tbat the.Earl of Rofcommon was feifed of dhe m^ 
vonufon, and prefented Nicholas] Knight i . Xs^ which the HJboff^k 
oounfel tendered a bilLof^eptions,,yrK\Q\k was fealed by toe 
judge who tried the caufe^ .which, was afterwards argatfd»-an4 
judgm<snt was given for Xof^Btdf eld, which ibe King's Bench in 
Irelandh9iSZ&TniCi,\ni.M^ Aim brought<irrAi 

It alfo appears upqii tHe^lace^of tins, recordj;'. that in the time of « 
King W^lfiam 2' tbcw iflujcdV.^pilwwi^. ; 

to inquire and .certifjf whai cte^ k^H^^^e |pciiant»ents, ^r^ withiii 
the diocefcy . and .by .thf* i^jj^/^^s ;^ifii;^tc tf: ti^ftimonial it ape^ 
pears tha^ ffickoUs Knight was incumkint of this church on th».w... <» ** 
infiitution or collation of fomebody, but it doth not a^ur upoli 
Vthieb^ or by vfbom^ 

?4 Tina 
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This qneftion, whether the parol evidence excepted to be Ugat 
^ 0mdinct to prove ^fejfin in fee in J^rdRofcommon^ or be admifliblt 
under the circumftinces of this cafe, was argued bv Mr. Joddrel 
for the UJt^i and Sir Tbemas BootU for Lord Belpeidy and zUtx 
time taken to confider, Lee C. J- fVright^ and Dennijm agretd 
that it was admil&ble \ JPofter]. cmtta. 

By three Judges, infiiiuimus is a very ambiguous wor4, and " 
there are many cafes Oiew it to be as well applicable to a collation 
, as an inftitutionj fo that the entry in the regtftry was feme evi- 
dence of an in/litution, as wcH'as of a collation^ and is ftrcngth- 
ened fomething by the comml/pon and artlficate in the time of 
W* 3- the return whereof was made from the regifiry: tlierefore 
as this written evidence might be either an inftitution or a collation^ 
furely ihcfarot evidence was very proper to ftiew wbicb it was, 
apd being a mztter/uijudicey was fit to be left to a jury \ and 
judgment for Lord Bef/UU was a6irmed« 

GoodaH's Cafe. B. R. 

Sojsaatiti f^OODALLi 2. ferjeant in the guards ^ was arreflicd in the 

w^iSt^ i*^/m-^ court for a lefs fum than tenpoundst and being brought 

arrcfted un. ^^^ by an bahaf corpus, was difcharged out of cuftody upon the 

^ loU mutiny aB ; fox per curiam — h ferjeant is inlifted as a voJuntcer, 

and is ot\\j xi ferjeant by parol of the cohnel, and is reducible to a 

private man whenever the c^onel pleafes^ fo cantiot be arrefted 

under loA * . . 

Townfend verfus Ives. At the Rolls, May 9, 1748.. 

A^^*^*^ 'T'HIS was a bill preferred by the legatees under the will of 

sSii ^iittft *b« J^^ Townfend, in order to have his real eftate fold for pay- 

Auffiln^ if meut of their legacies) which are chargul thereupon, againft the 

ijvini^ heir at hw of xht teftator who is an infant, and to have the will 

^ftabliflied. There were three witnefles to the will all now living, 

. but only 0ir^ has been examined, who proved the execution of it> 

and the attdlation of the other tvto wtneffhs. But bis Hwoter 

refuted to eftabiiOk the wiil without the examination of all the 

witneiPs, for it is a rule that all the witnefles if living muft be 

examined to prove the wli: befidea, the heir at law is, in this 

cafe, an infant, who, if of age, has a right to crofs-examine all the 

witnefles I and as 110 admiilion of this fort can be received for 

%ii infant, this court muft proteft hia right, and therefore muft 

-infift upon all thofe requifites which h^ would have a right tp 

^ iiifift upon if he were of age, and capMd^ gf makipg a defease 

fofhixnfclf. 
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Ramfden and another vcrfus Macdonald. B. R. 

H E defendant being a native of Great Britain^ in the year Oneattuot^ 
1 740 was a banker at Paris^ and upon May 31,1 74Q, cxe- «**«^ »«f«* 
cuted a bond to the plaintiffs in the penalty of 2000 Aj condi«> ^a^«idh 
tioned for the payment of 1000/. in May X742; and being fo « civil* 
indebted came into England^ and has been lately convided and ^^^^ 
attainted of high treafon^ and being in prifon under fuch conric- 
tioQ and attainder^ on the 26th of March laft an affiiawt was 
made that the defendant \a indebted to the plaintiffs for principal 
and intered on bond, in the fum of 1200/., and thereupon appli« 
cation was made to Lord Chief Juilice Let for leave to charge the 
defendant in cuftody with a writ at the fuit of the plaintiffs, who 
granted leave accordingly* 

And in laft Eajter term it was moved for the defendant by Mn 
Attornef-General^ Sir John Strange^ and Mr. Soiicitor-Generai^ that 
the defendant might be difcharged out of the cultody of the 
(beriflF of Surry as to this a£lion at thcfuit of the plaintiffs; upon 
a fu^geftion that this was an infringement of the King's praro^ 
gative,^ for that' the King intended to pardon Macdonald upon 
condition of his tranfporting bin^relf out of his majefty's domi- 
nions and never returning again \ and that it was impoflible for 
him to perform the condition, if the court fliould fuiFer him to 
be thus charged by the plaintiffs. The court made a rule to (hew 
caufe, and this term caufi^ was (hewn againll the defendant's 
being difcharged, by ' . 

Mr. Henlfy fot the plaintiffs — ^It was inG(led« laft term, that 
the king had po^«er over the defendant's body and goods ; but it 
appears by Lord Coli% 3 In/t.ai$. that although, judgment be 
given againft a man in cafe of trcafon^ yet his body is not forfeited 
to the lungi but until execution remains his own ; and there- i Sid. 90. 
fore if he be flain before legal execution, his wife (hall have an ^ '* 
apptal^ fo that he cannot be faid to be civiiiter mortuus^ for he ^s. '^ 
may purcbafe lahds to him and his beifs, may be charged in exe^ 

cuticn 
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cution at the futt of zfubjeB^ and (hall be compelled to anfwer at 
other men's fuits, and (hall not be permitted to plead the aStain' 
der : this does not at all zScQ, the prerogative ot the crown, for 
the king may 'pardon atfoluuly or condit'totiallj^ but not condit'umallj 
fo as to hurt an innocent creditor. In the cafe of Bannifier v. 
Trujpif Cro. Efiz. 516. it is determined that one attainted could 
not plead his attainder In an adiion of debt, but was obliged to 
anfwer, hj three judges againft ime^ which opiuion has ever fince 
been adhered to. 1 Sid. 159. x Keb.6/^g. Sir Cba. StanUfs 
$afe 723. Ncy i. Moor 753. 

FoxHvortbys cafe^ Salh. 500. was relied -upon for the defend- 
ant, but it is very different from the cafe at bar; Foxtifrtbj c^mt 
' to the bar and pleaded his ^flfifo/i, which was allowed," where-, 
upon* fome of his creditors that inftant moved for leave to charge 
him with aftions; the prefent cafe is of a perfon regularly 
charged before any pardon be pleaded ; Foxnvortby*s pardon being 
allowed, he was no longer in cuftody of the Marjbal^ fo could 
not be charged. 

Tide iLer. It is objcdcd, xht pardon is not for the benefit of creditors i 
124. 146. |jy^ ^j^j^ J jcny^ fQj i)y xht operation of law it is clearly for their 
benefit. 

It formerly ufed to be a trick for perfons greatly indebted to 

get themfelvcs indi£led for fome crime within the benefit ofclergf^ 

to defeat their creditors by pleading they were attainted, and fo 

PyoHS* not obliged to anfwer; but it has ever fince been beldj that a 

perfon attainted may be fued. 

This court will permit bail for a defendant in a civil fuit (who 
becomes attaint^) to bring him into court by a habeas corpt4s^2M 
to furrender him to the niarjhal for a moment in difcharge of 
themfelves, and then will remand the criminal to, Newgate^ as 
was done in the cafe of the bail of Peter Burgojne. 

Lee C. J. — ^Thcre is no doubt but a perfon fiitainted may be 
fued, L^ave has been given by me to charge the defendant, and 
therefore you muft move to difcharge my order^ before you cau 
do any thmg, for while that (lands the defendant is regularly 
charged ; therefore the prefent rule to fliew caafe why the de-* 
fendant (hould not be difcharged at the plaintiFs fttlt muft ^ 
^ifcharged, which was fo ordered fer (otam cuHam^ 
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Ryley wf^Zr/ Parkhurft and two others. B. R. 

crSESPJSi for taltBg and impounding^ the cattte of tl^ Ti«ii>ffi«i 
^ plaintiff at Teddwgton in the county of Middleftx. AH the 2^*2^"^ 
de{cndaQt9 plead the general iflue^ and thereupon ifSat b joined, jufttfiet £» "^ 
Two of tlie defendants plead* another plea« (without faying bv d«ai«^/e9« 
leave of the court,) that one of them is fcifed of a certain ckw JntatKlnj. 
at Kingfion in Swrry^ and the other as his fervaint, and juftify t^h^in,. 
the taking the cattle there damage fcafant^ and that they drove pouBdwl iht , 
them toi and impounded them at Tcddington, as it was lawful ^^j^^^ 
for them to do. The plaintiff demurs, and therein (ays that the good wfth^ 
plea is uncertaini informal, and double, hue does not fay whaf oucm tn. 

tawfoH for the plaintiff— i^. This is a double plea, for the be pouite4 
gen«rai iffue is an anfwer to the whole declaration, and the other ^^ 
plea is not faid to be with leave of the court. 

ld!jf The inmage feafant is locaU and the defendants ought to 
iiave traverfed the taking and impounding at Teddingtony or an/ 
where -clfe than at Klngjlon, Lro, Elix. 705. 2 Lutvf. '43S« 
Petyamin v, Howell^ Mich*' 18 Geo. 2. ante 8u 

Serjeant Bootle^ conira^^An to the \fi obje£kion, Barthohmrw 
T. Ireland^ JUich, 1 1 Geo, 2. B, R. Trefpafs for breaking and 
entering plaintiff's chambers in Stapies-lnn^ the defendant pleaded 
feveral pleas without faying by leave of the courts which was ffaewn 
for Ipecial caufe of demurrer f but the court only faid it. was an 
irregularity, and held it good on a demurrer ; Sir John Strang 
was for the plaintiff, 9nd tnjfelf for the defendant, who had 
judgment, and the duplicity muft be pointed out by the demur* 
rer,' whigh is not doqe hire. Salt. 219. Coniftu 115. 

As to the 2d obje£lion-«-The juftificathm is a good anfwer vide pod, 
without t traverff^ {<St the impounding 4it Teddington b a de- Ter. Mkh. 
taining and taking at Teddington, and to have traverfed the taking ^^^^*^ 
9t Teddington would h^ve been a good caufe of demurrer \ or if kci fop* * 
iffue had been Joined on fuch a traverfe, the defendants muft , 

have been gone for the reafon aforefaid ; and of this opinion 
was the court in both pointS| and judgn^cnt for the defendaut 
per totam curiam. 
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Smith, on the Demifc of Taylor, verfiis Mann, fi. Rt 

Inejeaaent jj" J ECTME NT roxthrtt houtcsiLt Dtpt/ord in Kent f the cafe 

landlord u rcrfcrvcd at nlfipfius for the opinion of the court was thus 

sudcde* ftatcil, viZ' Th^Lt Richard Afann in 2741 dcmifcd the premUct 

^w**"ff '^ ^^ "'• ^' '^^ 5^^ years by way of mortgage, to whom the plaiii- 

mu»%>Te ttflTs Icflbr is executor; the mortgage becomes forfeited, and this 

biithede- ijenmtni being brought, the defendant obtained a rule to defend 

Sa!it\'* '^ landlord in cafe the tenant did not appear : and at the trial it 

pofleirion of was infifted upon for the defendant, that the plaintiff ought to 

the premirea prove that the defendant or his tenant was in poflcifion of the 

i»?u«itkMs. prcrtiifcs in queftlon, aixl failing in that^ Mr. Juflticc -B«r/»/'//, 

who tried the caufe, was of opinion the plaintiff had failed in 

proving his cafe, but rcferved it for the opinio^ of the coon; 

and now upon debate it was held clearly per curiam^^Th^nt it 

tvas n^ceffary to prove the defendant or his tefiant in poffcSion 

of the premifes, for the rule is, that the landlord (hnll defend 

for the premifes only whereof his tenants are in poffkjfion^ and 

the party does not admit himfelf to be landlord of any premifes 

which the plaintiff may make title to, but of fuch only as were 

in pofliffion of thofe tenants. The po/lea. Was ordered to be de» 

Jivcrcd to the 4cfendam» 

Jeffreys verfus Walter* B. R* ♦ 

Cricltet Is t rxfisrupon a bond ; the defendant craves oyer thereof, and 

ST* Anne ^"^^^ °"^ ^'^^ conditionally whereas one J. Parfons^ by bond 

•adabomT of the fame date, is bound to the plaintiff in the penal ^fum of 

sWenasa I ooo/. to pay him an annuity of 100/. per annum at the four 

J^u'^Mwa ^'^^^ fealls, during their joint lives; now the condition of this 

third perfon obligation is fuch, that if j. Parfins during the joint lives of him 

ibf money and Jeffreys fhall pay him the annuity, then this prefent obliga- 

^^ *'"' " ^^O" to be void, otherwife to remain in force ; quibus le8is it 

auditisf the defendant fays he ought not to be charged, bccaufc 

he favs that after the 1^ of May 171 1, and before the making 

the laid bond, viz. fuch a day and year, certain perfotis un« 

known to the defendant, who flyled themfelves of the county of 

Kctttf played againft certain otlier perfons who ftyled themfelves 

- all England, at a certain game called cricket^ and that the plaintiff 

won of Parfons 25 guineas on a bet upon tick upon the faid game, 

and alfo won of him a'fecond bet upon another game at cruht 

played between the fame perfons, the fum of 25 guineas upon 

tick J and that thereupon it was agreed between the faid Parfons 

and Jeffreys, that if the faid Jeffreys would advance to the faid 

Parfins 447 /• 10/. to make up the two lojl bets ^00 L he the 

faii Parfim would give him the faid recited bond to pay him an 

annuity 
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annuity of ico L a year daring their joint lives; and the dfcfend- 
ant avers that the prefent bond was given by him to the plaintiflF 
{as a rcllatrral fecurity) for tnofiej won at plaj^ and that it is void 
by the ftatate. Plaintiff demurs^ and defendant joins in de- 
jnnrrer. 

It wa^ argued for the plaintiff that cricket is not a game withia 
the meaning of the Jlat. 9 jinn^, and 2d/jt that the prefent bond 
waa not given for money won at play, whatever the bond.given 
by Par/om might be. 

For the 4efendant it was inGfted, that criciet is a game though 
not mentioned in the ftatute, and comes under the general words^ 
or any other game or games whatever s it is (to be fare) a manly 
game, and not bad in itfelf, but it is the ill ufe that is made of 
it, by-bettiog^bove 10 A upon it, that is bad and againft tlie 
law, which ought to be conftrued largely to prevent the great 
mifchief of exceffive gaming. 

If Paic/Zm/s bond be void, there is no doubt but the defend- 
ant's bond is fo too, for. which was cited Sali. 344. a cafe put 
by Holt C. J. as in point. The court inclined to give judgment 
for the defendant that criciet is zgame, and that the prefent bond 
is void ; but it (tood over for further argum^ent and the parties 
agreed^ ut audivi. 

Price ver/$ii Griffith. B. R. 



MR. PbiUlps moved to change the venue from Brijlolinto Gta- Omm^ 
morganfiire upon the common affidavit, and cited Tindale ^^^^ 



Whether the 

V. Gwynne in Trinity term laft, wherein there was a rule to (hew ^h«n^^by 
caufe why the venue Oioold not be changed from London to Car» the court (bT 
ntdrthen, which was made abfolute the bft day of that term, .^^'j;*** 
upon an affidavit of fervice when the court was full. But now 
Denni/on and Fo/ler Juftices. (being only in court) refufed to 
make a rule to (hew caufe^ and defired Mr. Philiips to ilir it 
again when the court was full, that the matter might be fully 
coufideredy for it was of great confequence. 

The next day Mr. Phillips moved it again* when Lee C J.t 
Dennifon and Fo/lcr were in court, and made a rule to (hew caufe, 
but declared it (hould not be made abfolijtte without hearing the 
other fide* 

And now Mr. Evans came to (hew caufe, and infifted that as 
this court could not try.it in Wales, the venue ought not to be 
changed, and if the court (hould think fit to change the venue, 

yet 
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jfct the caufc muft be tried in an adjacent countf ; fliat the court 
of Sffcifquer conOAntlj refufe to change the vrytue into Wales, 

Mt. Phillips i csntra — If the venue be changed it may b^ tried 
' ii vietnetOj "viz, in the next adjacent county to Glamargan^ amt 
this court cannot be oufted oiJurtfdiSUon into Wfdit but by pica. 
phapffum V. MaJJiJbn^ Paft 1 2 Geo. 2. and the defendant cannot 
now plead in abatement, the time for pleacGtig a dilatory being 
flow expired, and the defendant by this application admits the 
jurifdiBion s this court may fend the record to be tried in the 
next adjacent county ; and if the venue cannot be changed into 
Jfales great inconvenience will enfue, for a poor U^^lchniqn may 
be drawn from his own countfy to defend himfelf in the 
noft remote county ia MnglanJL 

Per curiam — ^Tlie cafe of Ttndati r. GwynHi ^%ic&fvijtlentki 
this is a matterof gteat confequence^ and muff ftaixd oi^es to be 
confidered. 

the vdkue Hi. S. It Was faid bv Sir ^o^n Strange in t^e cafe oi Tthdaleu 

^ been Gwyn^e^ that the Exchequer frequently change the venue into 

chut^dinto Wales y 2nd that in MarlbatHt. JVor/on this coYirt changed it front 

coHiities pa- Cumberland into Lancalhire^ Paf* 8 Geo. 2. ; and in Gowan V* 

iStlts ^^"'O 9 G"^*- 2% Ais court changed it horn JUidHtefex ttf 

«ootra. ^' Chejbiref and in 2 La. Raym. 141 & it was changed into CShefikt^ 

for this court Can fend down the record by mittimus to be tried 

in the next adjacent county s but Sir Join admitted that in 

Moore r. Fernjhough this court refttfed to change the venit from 

London to Carmarthen^ 

Rex n)cr/us Ellers^ B. R. - 

A (ti«M ii<« ^nrHC defendant ^as indfCted for infufting Mr, Burdusj a^juftice 
^*Sju/" ^ peace, in the execution of his office. Mr. Recorder 

jl^fticeioi ^f London moved that the defendant's recognisance might be dit 

yeace ihaii charged upon an affidavit that Mr. Burdus was dead, and that the 

*hiwa^ defendant has been in gaol ever fince OBober laft. Mr. Attorney 

ftJm the General Of ^kd this. Per curiam — ^This is a mattet wef! becomiog 

prafecution thc government to profecute, and the defendant muft either plead 
f^^^l^^ Not guilty, or confefs the indiament j fo he pleaded Golly, 

4n^^ and-fubmittcd to the judgment of thc cowrt. 
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Waters Wi5/&i Bovell. B. R* 

Ift^R ESPA SS : the defendant juftifies for toU at tJounJlovi^ and Leave givM 
-^ pleaded two pleas in Hilary term laft ; and in this term, ]^^^^\f^ 
after iflup joined^ obtained a ruk t6 flicw caulc why he ihould terms'finc« 
not have leave to amend his two pleas, and f add a third plea, the arft pleat 
•Upoa &ewing caufe Mr. Ford objeded to adding the third pleai ^^ ^'^'' 
becaufe it was now two terms fince the defendant pjeaded ^ and 
. compared it to the courfe of the court not to give a plainldff 
. .leave ta add a count after tvfo terms. But per curiam {abfetite 
'U^ri^Iftj.y^Thc rule muft be abiblute upon paying co(b» both 
as to amending the two pleas, and adding a third j for there is 
no time limited for application to the court to plead feveral 
•pkaa; the realbn why a pbiutiff muft apply for leave to add a 
count within tv» terms, is becaufe he is obliged todeclare within 
tuto terms, otherwife he will be out of court, and a new count 
is confidcred as a declaratioa; and the plain tifT^s being refu&d 
^ after two terms to add a count, is not under fuch difficulty as 
the defendant would be if he were refufed to add a plea after 
tw9 terms, becaufe the plaintiff may have a new adiom Ser«> 
.jeaat Draper for the defendant. 



Lord Brooke vetfus Stone. B« R. 



D^ 



T^upon a bail-bond v the defendant, the bail ♦ has pleaded To a b»u 
thai the bail-bond was really ekccutcd after the return of *>on<ii ihe 
the writf whereby the principal defendant was arrcfted, and ^J^*"*,^ 
that the bond Is dated before the day it was csKccuted, and is taken after - 
void by the ftatute* The plaintiff demurred, and defendant the return of 

prmoif al. Demvrrer. * la the bond to wc (htaff^ " 

A fide^har rule for the flicriff to return the writ againft the Tbr piain- 

prtricipal defendant having been obtained upon a fuppofal that ^Aaiieot 

the bond is bad, it was now moved that the fide-bar rule might fb/*h« flie- 

be difehargedj becaufe the plaintiff has had an aflSgnmentof the riifcoicxurn 

'baiMxmd. ^-""A 

priQC'pal defendant hefore it be determined whether the bond be g«Qd or noc 

Arw«fl/»«— If a plaintiff accepts an affignmcnt of a bail-bond, If a plaintiff 
he cannot have a rule for the flieriff to return the writ j at pre- *«^P" »•» 
fent it remains to be determined whether the bond taken be good ©f a bSu^ 
or not, and for any thing that yet appears to us the bond may be bond, he 
good 5 and if it be fo, the plaintiff's taKng an affignment thereof "nnotcaU 
amounts, to a return of the writ, and therefore you come too foon SllSff J,e- 
to move to difcharge the Cdcrbar rule ; fo kt it be enlai^ed until tttrathewhc 
it he <tetennined whedter the bail-bond be ^d. 

Nffteg 
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Nates The defendant m his pl^a avers tliat the writ was rc^ 
tumable the 2%d ofjune^ and that the bond was, taken and exe- 
cated afterwards» and traverfes that it was taken before the return 
of the writ. 



Pawlet vtrfus Pawleti la Chancery. 

i^ fatfiec , T ORD Panukt having a power under his marriage-fettlemetlf 
^ ^y * -" of diftributing 30,000/. which was fettled for his joungcr 
MSoTpoi?* children's fortunes, in fuch fhares and proportions as he fliottld 
tioat ro think fit, appointed 29,900 U to his fon Ann Pawlet^ fubjefi to 
gSJf*^ to the devifes in his will, and direfted the other 100 A to be 
' bexalfed at equally divided amongft his younger children, 
alt events, m 

S^^ flMdi* ^^ Iji^xii Hardwich-^ThisAs void as an appointment, bccaufc 
tfiink at, where a fathet has only a power of appointing or diftributing por- 
onnot an- tions, which are to b^ raifed in all events, in fuch fhares and 
dUrk>D tTihe propoTtions as he fliall think fit, he cannot annex any condition 
appo'ntment to the payment of any (hare which he appoints ; and if fuch 
oTan^chiid's couditionr annexed is for the father's own benefit, it will then 
•• have the appearance of fraud, therefore this court wilHook upon 

fuch appointment to be void ; otfaerwife it is where the portions 
are not to be raifed at all without the father's appointment, for 
there the father may annex a condition. Where the appoint- 
ment to a particular child is evaGve and illufory, this court will 
fet it afide^ and will not allow fuch inequalities to be made 
amongft children, as appear to be unconfcionable aiid unreafon- 
able. However in the prefent cafe the parties in this caufe 
having agreed to abide by^^ JLord PawUt's intention and will fo far 
, as could be coUedled i the 'decree was made accordingly. 



Dunftan and his Wife verfus Burwell & aL B. H. 

Joinder ih 7^ EBT for a penalty in articles of agreement made between the 
•^on^ ^^ plaintiiTs and defendants, whereby the defendants agree, 
tfc«*ftIi7^iU *^"^^^ * certain penalty, to grind all their com and grain at Ac 
forviTc to mill of the plaintlfFs, and this penalty is agreed to be paid by the 
the wife, Ae party ofiending to the parties offended or injured. Upon adc- 
^^^^ murrcr to the declaration, Serjeant Bootle objeftcd for the de- 
fendants, that the wife of the plaintiff ought not to join in this 
a£lion. 

But ofi the other fide it was faid by Mr. ForJ^ that it i$ ftatcJ 
in the declaration that the mill is the mill of the hufband and wife, 
and that the adlion would furvive to her, and the agreement is 
expreftly with them both 5 and that it is' a general rule that in 
every cafe where the adion will furvive to the wife flic ©uft be 

joined, 
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joined, and both the plaintiffs are injured ; and of that opinion 
inras the whole court, and gave judgment ioi tlie plaintiffs. 

Doc vtrfus Carleton. B, R. 

T N ijtBment a fpecial cafe made at nj/i prius for the opinion of 
* the court. 

Richard Lee bein^ fcifcd in fee of the lands in quelttony and Teftator de. 
haying only one child Henry his fon and heir unmarried, in 1 700 ^'/" ^® ^ 
made his wiJl, and devifed his lands in thcfe words, viz. « I give, j^^^^ 
" devife, and bequeath unto Jane my now wife, the right of all maind^ to 
" my mefluages and tenements, both lands and Icafes not made J** ""1^ '»« 
«* unto her in jointure, to be by her received and enjoyed im- i/h^fq^^ 
** mediately after my deceafe for the term of three years, pro- iive,Rmaiii. 
•' vided (he continue fo long fole and unmarried, and not other- J"*^°* 
" wife. Itemt I give, devife, and bequeath, after the dctcrmin- y^aJi iffuSi 
*' ation of the fatd three years, all that tenement called ji. wife aa he 
** (which are the lands in queftion) to Henry my fort during the ^•" ""Jjr 
*' term of fourfcore and nineteen years, if he happen fo long to remainder^ 
*< live ; and from and after the determination of that term, for ^^f bein of 
*' and during one other term of fourfcore and nineteen years, if J'*/2[!j***'' 
** fuch woman aa (hall be his wife (hall happen fo long to live ; hdnof didr 
*^ and after the faid two terms, or the death of Henry and fuch bodiea,re. 
«' woman as (hall be his wife at the time of his death, then to ""jjlf^j^r 
*' the heirs of his body lawfully begotten, and the heirs of their devife'to Um 
<' fereral bodies ifluing; and for default of fuch iflue, to the l>einoftlie 
«■ faid Jane my wife during the term of her natural life, and .^oidai-** 
<< after her deceafe to E Lee^ fon of E. Lee my brother, and his cutory der * 
** heirs for ever.'* »»ft. 



Soon after the making his will the teftator died fcifed, leaving 
Jane his wife and Henry his only fon and heir \ whereupon Jane 
entered into the premifes, (being no part of her jointure,) and 
received the rents for three years ; then Henry the fon entered 
and was feifed, and afterwards married Mary Watfony -and con- 
tinued in poireflion till the year 1718, when he died, leaving 
Mary his Wife, (who was poflefled of the premifes and died in 
1721) and two daughters by her, viz* Elizabeth the wife of John 
Baiter, and Mary Lee, who are the piaintiiF's lelFors, and no other 
iifue, who were both infants at the time of their mother *s death, 
and within ten years after they came of age brought this ejed- 
mcnt ; and the queftion is, Whether the leiFors of the plaintiff 
have a title under this will as heirs of the body of Henry Lees 
which was twice argued at the Ifsit, by Serjeant BeifieU and Mr. 
Ford for the plaintiff, and Mr. Henley and Mr. Chuli for the de- 
fendant. 

Vol. L <^ It 



22$ Yrinity Term, 21 &c 22 Ceo. 11. 1748* 

. It was objedled for the defendant that the derife to the h^ 
of the body of Henry Lee was void, and that if it can take effect 
' it muft be by one of thefe three ways ; ijt^ Either as a prefent 
devife ; or, ^dlp As a conthigent remainder \ or> ^dly^ As an 
executory devile. 

tjt^ That it cannot take pl^ce as a prefent devife, becaub 
Henry Lee was not married at the time of the teftator's death, 
and therefore there was no body to take, idlj^ It cannot take 
effed as a contingent remainder, becaufe there is no freehold to 
fupport it. And ^dly^ It cannot take tSt€t as an executory de- 
vife, of which there are only three kinds ; ifiy Where the de- 
vifor departs with his whole fee-fimple, but upon fome contin* 
gency qualifies that difpoGtlon, and limits a fee on that contin- , 
gency \ the aJ fort is. When the devifor gives a future eftate to 
arife upon a contingency, but does not depart with the fee at 
prefent, but fuffers it to defcend to his heir \ the jd fort are of 
leafehold interefts or terms for years } and the prefent devife is 
none of thefe three forts* 

For the plaintiff it was admitted not to be a prefent devife^nor 
a contingent remainder, becaufe there was no freehold to fupport 
it ; but It was ftrongfv infifted that the teftator's intention was 
clearly to provide for nis fon and his iflue, and if his intention 
can poflibly take place by law it fhall, and there is no way for it 
to take efieA but by way of executory devife. 

And now Lee C. J. delivered the opinion of the whole court, 
that it was an executory devife^ being to take place infuturo^ and 
^"within the compafs of lives in being \ and the ^^rtf was delivered 
to the plaintiff. 



PMfet. 



Watfon vtrfus Richardfon. B. R» 

aCTION hy UUi fpecial demurrer (hews for caufe, that there 
'^ are no pledges to profecute. Ford for defendant cited Bro. 
tit. Bill^ p. rj. Pledges^ p. 1 1. D^r 288. pL 53. and many 
odier cafes. Draper Serjeant for the plaintiff— P/^^^/x may be 
found at any time pending the fuit ; Curia^ Will you move to 
amend and add pledges ? Adjourned, and gave leave to more 
to amend. 
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keech and (Sreien, Eicectltors of William Kennin* 
gale of Hitcham, verfus John Kenningale, £xe« 
Oitor of William Kenningalc of Elmfec. In 
Chancery. 

IrrrlLLLiM itnmngaU of Eti/itfei haVing twO nephews^ the Teftaf«r 
f^ defendant John KentlingdU and »^/wiw KenningaU of Jf",^J^* 



Eifn/Hf in 1734 made his will, znd7ohft K. his fole executor, ^u!^ 
and committed to him the cuftody thereof. Eight vejrs after* icatcbitiit- 
wards, oil the 8th of November 1742, the teftator bemg fick and ^ »^*- 
%reak, fent for the minifter of the parilh to pray with him, who, bdnTpe- 
araong other difcourf^^ he had with the teftator» alked him if he ftatcdkhin 
had fettled his worldly affairs, who anfwered he had not, but that J^k^)^^ 
he would fend for his nephew John K. who had his will, to come fbr tbst he 
to him the next day, aiid alfo defircd the minifter to come to wUi pajr hit 
him at the fame time to affift him in making fome alteration in |f^'|f^|y^ 
his will in favour of his nephew William^ to whom he recoUedled tfter tfaettf- 
he had left nothings Accordingly, the next day the minifter and t>^** ^e^^ 
the two nephews met all together in the room where the teftator ^.'^^s/^ 
Was lyinff ill in bed : after they had be^n together fome time, ftma apoa 
the minifter faid, << If there is any thing for me to do it is time thti ' 
'< to go about it, for I am obliged to be gone elfe where ;** where* 
tipon the nephew John K. produced the will, which was not 
fealed up in any cover, but open, and the teftator defired the 
minifter to read it oVer, who did fo in the prefence and hearing 
of the teftator and his two nephews, whereupon his nephew 
William in a modeft manner (aid, <* Uncle, you promifed to 
«« give me ibo/." The teftator anfwered, •• Yes, I did-,'' and 
turning his face towards his executor John^ defired him to pay 
Williom K. the iooL\ whereupon John promifed the teftator 
that he would pay William the xooX, and told the teftator that 
he need not make any alteration, or infert it in his will, for if 
William doubted his performance of the promife, he would then 
give him his bond or note to pay it him i upon which the te£» 
lator and William were Mm&oA, and no alteratioa was made ia 
thewilL 

Qji THa 
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The next day the teftator died, and fome time zltcrwzrdsJFlIluim 
the nephew alfo died, and having made his will and the plaintiffs 
his executors, they have brought this bill againft Join K, to be 
paid this loo/., fetting forth the matter above dated. 

The defendant put in (everal (huffling anfwers, but upon the 
whole he admitted he had the cuftody of the will, and that the 
parties all met at old William*^ hcufe, and the minifler read the 
will as in the bill ; but fays^ tliat when the nephew William faid, 
*< Uncle, you have g^iven me nothing," the teftator made no 
anfwer, but after William had repeated thofe words fevcral 
times, the teftator at length faid to the defendant, << Yon may 
-*« give William lod/.j'* to which the defendant anfwered, " He 
^ would do every thing that was }«i(l and right according to his 
•* will, and that Mr. Haynes (who was the mini Her then pre- 
•« fent) (hould know it,*' Then he goes on in his anfwer, and 
denies that the tedator defired him to give William lOoA, but 
believes he might fay, ** He would pay him loo/., or give his 
«« note or bond for it, but that he only made this offer to prevent 
*■ William from importuning the tedator, who was very fick and 
«* we^k." Then he gocS on in the fame manner, and denies 
that he promifed to pay William the loo/., or to give h\m his 
note or bond for it, and cannot fay what words the tedator ufed 
upon the faid occaGon of mcetinp:, and is doubtful whether he 
was of found mind : that the tedator did not fend him orders to 
bring the will, but defired him to bring it the next time he came 
to him : that he was generally at the tcdator's houfe every day 
when bufinefs did not hinder him : that he cannot form any. be- 
lief as to the tedator's intent to alter his will in favour of William^ 
atid admits he refufcs to pay the iooA|^s it is not iuferted in the 
written will. 

The plaintiffs proved the charge in the bill by Mr. Haynes the 
miiiider ; the apothecary who attended him, proved the tedator 
a day or two before his death declared he had not fettled his 
worldly affairs, and another witnefs proved that about three 
months after the tedator's death the defendant acknowledged to 
one Mr. Steam that the tedator had left William looL, but that 
be (hould not' be in a hurry to pay it him till the year and day was 
up •,' upon which .Mr. Steam aiked the defendant if he would 
then pay it ; to which he anfwered^ that upon his honour he 
would pay it tlien. ' 

Lord Chancellor — ^Tliis is a plain fraud upon the tedstor, and 
the plaintiffs might almod have heard the caufe upon bill and 
anfwer; for although the defendant has. fliuffled in'fuch a naan- 
ner, yet.he has in eWcGL admitted the fubdance of the bill^ and 
I wpuld go as far as poflible to fix the defendant perfooally % and 
if the. promife. or declaration after the tedator's death had beeik 
made to William the nephew inftead of Ml*. Stearn^ I would have 

deaeed 
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decreed the defendant to have paid the loo/. out of his own 
aflets, but 1 think that would be going a little too far as this cafe 
is ; and if there be not fuflScient aflets, I cannot let the plaintiffii 
m^ paripaffU with the other legatees, for that would be to alter 
the written will \ but 1 decree the defendant the cofts of the 
caufe until this time, and that an account be taken of the tefta* 
tor's perfonal eftate,, and the plaintiffs to be paid out of the re** 
fidue, and rcferve the confideratiofi of fubfequent cods. 

Baldwin and Alder verfm Rochford. In Chancery. 

'TPHE plaintiffs wtxt failors on board the Princi Frederic priva* ContnA 

* teeri which took a great prize called the Marquis jyAntin^ Juionfor 

the cargo whereof was chiefly gold^ and carried her into Kinfale the file al 

in Ireland: while they were in that harbour the two plaintiffs tl^ ?>><« 

got on ihore, and having there run^into debt, fent to their cap- 23^/3i« 

tain to defire he would advance them ten pounds in part of their /bocorim* 

(hares of the prize money, which he refufed to do» and threat* i»*^«? "* 

ened to prick them as run away from the (hip. jSwST** 

The defendant knowing this and the circumftances they were 
in offered to buy their fhares of the prize, at the fame time rc- 
prefenting to them the danger they were in of lofing them, either 
in cafe they were pricked by the captain as run away, or if the 
prize (hould happen to be retaken before (he got to England^ 
telling them the Breji fleet was out, l^c. Whereupon and in ^ 

conGderation of 150/. paid to Baldwin^ and of 130/. to Aider ^ 
they affigned their refpe&ive (hares of the prize, and of what 
they might afterwards become entitled to, to the defendant ; and • 
it coming out that the plaintiffs' (hares amounted to about 600 A 
a-piece, and that the defendant knew this, the plaintiffs have • 
therefore brought their bill to be relieved againft this bargain, 
upon the foot of impofttion and public inconvenience, in cafe fuch . 
bargains be fuffered to (land, and fet forth the matter as above^ 
which was proved. 

For the defendant it was Infifted that he ran a great riik, for 
that pofUbly the (hares might be lefs than what he had really 
given for them, and that before the prize could be got fafely into 
fomc Bnglijb port, there was both the danger of the feas and of 
the enetny, and if (be was loft or retaken he would lofe all hia 
money. 

Lord C3ianceIlor— The general head of equity which the bill 
goes upon, \s fraud 2nA impofitioni and, ift^ Here is a/r^m^ 
tioH 01 fraud srifing from the circumftances appearing in the 
cattfei and the great value of the thing fold in proportion to the 
fmall price paid for it ; and although it is generaUj hid down 
both at Jaw and in this court, thax fraud fltall never ^prifumtd. 



13Q Michaelmas Term, 2a Geo. 11, i748« 

jet an evidence of fraud may arife from ihe circumfUnces and tOn 
fure of the contra^. 

idly^ Here is i^uaf fraud pToredi and appearing upon the faca 
ci the bargain. 

And ifi. Here is an evidence of fraud appearing upon the cir? 
cumftances of the contract, from the inequality of the price to 
the value of the thing fold. If the plaintiff Baldwin was a 
quarter-mader (9s it feems he was), it is admitted his fliare i^H 
be about 900/., if he was only a common man 600 L, and the 
pther plaintiff's (hare is about 400 /• So that one plaintiff has 
fold his (hare for about Tifourthy and the other for little more 
than 7i fourth of ihe value. In the cafes of marriage brocage bond^i 
contraHs with young heirs, &c. this court conftanUy fets afide fuch 
bargains, upon the principles of public policy, andbecaufeofthe 
great inconveniences fuch contraQs would be to the public if 
they were fuffered to be valid. 

There cannot be a mor« ufeful fet of men to the puUip, nor ^ 
inore unthinking fort of people, than comnum failors^ who, as foon 
as ever they get on (hore,for die fake of a little immediate pleat 
(ute are willing to part with their right to any thing in e9cpe8ation^ 
for a very little in pojjeffioni and this is the fenfe of the legilla- 
ture, both from the flat, i Geo. a. and the 20 Geo* 2. c. 24. 
w'hereby they have taken notice of them as a fet of men not fit 
to take care of themfelyes, and therefore have taken care of them 
againft tlicmfelvts. I do not fay that every contrail with a failor 
is void, or ought to be fet afide, <but every contraB with them 
in nil he fair, k failor (hall not be held to bail for lefs than 20/., 
and therefore nobody will lend one of them twenty (hillings un« 
lefs he gives his note for 20 /., which none of them ever refufe, 
and do it every day in Wapping^ which (hews what I have before 
faid to be true, th^t they will do any thing for a little ^^J 
money to enable them to take their pleafure, 

Morroogby. It has lately been determined ^hat aflignments of this kind aro 

Cornyni, good at law, and give the alBgnec a legal demand againft the 

^^ agent for the (hip for money received for the adignee's ufc, 

though a court of equity might relieve in fome cafes \ but this I 

think was going a great way, and xiitflat, 20 Geo. 2. was made 

to prevent the expence of fults in equity. 

As to the inequality of the price paid, it is fajd for the defends 
ant that can be no reafon to fet a(ide the contrad, con(]deting 
the ri(k he ran of lofing his money ; and although by the Roma^ 
law the contrad was void when the price paid vmz not half tbi 
value of the thing fold, yet that law was never eftab]i(hed iq 
^nglandf nor does our law fix any certain propoftion thst the 
price (haa beay to the thing, ^ ^ 

^ fe 
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In anfwer to this, I think that alone, without any other matter 
appearing in the cafey would not be a reafon to fet afide the con- 
trad in this cafe \ but taking all the circumftancea together, [and 
junBa juvant^) that It appears the defendant had made inquiry 
into the value of the (hares, and applied for that purpofe to the 
eaplain, had told the plaintiffs they were in danger of being 
priced run away, and alarmed them with the danger of enemies 
and the fea, fliewt plainly there was impofition : fo it appears the 
defendant mod probably knew the value of the ihares better than 
the plaintiffs \ for though one of them was a quarter-mafter, yet 
it doth not folfew from thence that he knew the value, for the 
fiead-officers endeavour to keep that a fecret as much as poi&ble 
from every body in the (hip, for reafons obvious to any t>ne. As 
to any hazard the defendant might run, that is nothing, becaufe 
it appears the (bares were infured at ^Lpir cent, from KinfaU to 
Isondm. 

7.dlj^ The ajjtgnment itfclf is pretty extraordbary : it is, ^* All 
<< and fingular fuch (hares of pay, wages, bounty-money, prize- 
<* money, plunder-money, and all monies as now are, or here- 
<< after (hall be payable to me out of the Prince Frederic ondDuh 
<' privateers.** Now the plunder-money is a diftinA thing, and 
might take in what thefe perfons might be entitled to by going 
in thefe privateers at any time afterwards: this (hews a had in« 
tentton in the defendant, and that plaintiffs did not mind what 
they were doing, and that the defendant was very (harp, and i$ 
fome evidence of aSual fraud* 

Upon the whole, the plaintiffs mull be relieved ; and tfaere« 
fore 1 order the ajftgnment to be fet afide, but not (b abfolutely 
but that it (hall ftand as a fecurity for what is due to the defen<U 
ant Rocbfordj and that he (hall only have his principal money 
with intereft at 5/. per cent, and that the managers of the prize 
(hall pay the plaintiffs the reft of their (hares, that Rochford (hall 
pay plaintiffs their cods as between them and him till this time, and 
that the plaintiffs (hall pay themanagers their colls to this tiine» . 

Vaa Morfell verfus Julian* B. R« 



^HE plaintiff* being a merchant at Amjlerdam^ and the de« TWk 
-* fendant refiding at London, indebted to him in a large fum ^JyJJjf^ 
•f money: the plaintiff' made oath of hb debt before a Burgo* dM«Mfcaf 
ma/fer in H^land^ who certified an account thereof to the plaio- 



tlit«Mfcaf 
•aiottto 



tiff's agent here who makes an affidavit that he believes the laid ^^ ^j^^, 
oath and account current are true, and thereupon fues out a writ ^^^^^ 
and bold9 the defendant to fpecial bail} and novr^. Evans sstis-ttsv. 
moved that common bail might be accepted, infiding that this is im9* '^^ 
pot z*pofitive a^^damt of the plaintiff's caufi of aBm% which the ^^'t* 

^^4 JWf» 
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^af, xzGeo. I. requires for this purpofe. Mr. Ford {ox the plain* 
• tifF cited Loveland v. Baffetty Thn, i6 Geo. 2. where an affignee 
of a bond fwore that the obligor was indebted in 90/. for prin- 
cipal and interefl upon the bond» as he believed s and it was held 
fufficient to hold the defendant to fpecial bail. 

Per curiam -^ A pofitive affidavit, oi the caufe of aSion is always 
required, and affidavits going only to belief have often been held 
infufficient) and in the cafe cited by Mr^ Ford there was foroe- 
. thing Rflorc than in the prefent cafe, for the affignee had the 
l)on'd in his own cu(lody, which of itfelf was fome evidence of 
jthe debt, and the prefumption mud be that it was not paid, as 
the bond was not cancelled or given up to the obligor ; fo the 
rule for common bail was made abfolute. 
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Reynolds verfus Kennedy. B. R. 

yiCTlON upon the cafe for a malicious profecution brought in the 
-'^ Kin^s Bench in Ireland : the declaration fets forth, that the 
defendant upon fuch a day and year, with an intent tO injure and 
opprefs the plaintiff, at fudti a place, In the hold of a certain (hip 
called the Unity, the property of the plaintiff, and under the 
hatches of the faid (hip, unjufUy felzed and detained fixty-one 
hogOieads of brandy, the property of the plaintiff, and removed 
it into the king's (tore-houfe ; that the defendant exhibited an 
information againft the plaintiff before the fub^ommijjlioncrs ofeX'^ 
cife to opprefs the plaititiff falfely and malicioufly, alledging.that 
the faid fixty-one hogfheads of brandy were brought into Cork in 
the faid fliip, and were intended to be carried away again without 
due entry firft made, or payment of the duty \ that the fubn 
commiffioners condemned the brandy, but upon an appeal to the 
commlffioners of appeal they mod juJily reverfcd the judgment of 
tht fub-commijioners, and ordered the brandy to be reilored to the 
plaintiff, whereby the plaintiff has been put to great coils and 
damages, and therefore brought this aftion. The , defendant 
pleaded Not guilty, and the jury upon the trial gave .a verdidl 
for the plaintiff, and 371/. 17/. lorf. damages. But the court 
of King^s Bench in Ireland have given judgment that the plaintiff" 
fhall take nothing by his bill, and that the defendant may go without 
day : that is to fay, they have aryefled the'judgmenU The plaintiff 
has brought a writ of error : and the error affigned is, that the 
King*s Bench in Ireland ought to have given judgment for thQ 
plaintiff upon the verdi£l« 

This cafe was twice argued at the bar ; and this term the 
Chief Juftice delivered the opinion of the whole court. 



L0 
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La C. J,— I (hall firft prcmife, that although za a£lbn ^Sl 
fie againft one for proceeding vjrongfully in an inferior court in 
many cafes, jet it is a kind of action not to be favoured ; and 
whenever fucn adion is brought, the exprefs malice and grievance 
tnuft be laid in the declaration, and proved; and it is not enough 
to fay that the defendant brought an aAion againft the plaintiff 
ex ma/itia, ts^ fine caufa^ per quod he put the plaintifF to great 
charges, i Salk. 14, 15. i Lord Ray. ^80, 381. Hob. 266. 
I RoLAbr. I J2. /. 8. I (hall confidcr the declaration in two 
views : iftt The plaintiff having laid in his declaration that the 
fub^ommtj/ioners condemned the goods, fhews a foundation for tiie 
defendant's profecution before them \ fo that this part of the de* 
claration is plain! yy^/o ^(fy!*. Hob. 216. 6 Mod, 262. Hard. ig^. 
And 2d/y, although it is laid that the commiffioners of appeal moft 
juftly reverfed the judgment of condemnation of the fub-com* . 
miffioners^ yet we are all of opinion the plaintiff is not entitled to 
this adion, for we cannot infer from the judgment of reverfal of 
the commijjioners of appeal that the defendant the profecutor was 
guilty of any maltce^ and the judgment of tht fub-commijlfsoners has 
juilined the proceeding before them. If an adion upon a falfi 
furmife be brought againft me iix a proper court y I cannot have an 
adlion againft him that brought it, and charge him with it as a 
fault direBlj^ as if the fuit itfelf was a wrong aft, for executio juris 
mn habet injitriam. Hob. 266. ; and the gift of thefe fort of 
a£tion$ arifes from fome evil praElice or malice in him who fues or 
profecutes. Lutw. 1571. Upon the whole, we think the plain* 
tiff himfelf has (hewn by his declaration that the profecution was 
not ma/icioujf becaufe the fub-commij/toners gave judgment for the 
defendant, and therefore we cannot infer any malice in him. 

Judgment of the Kin^s Bench in Ireland affirmed* 

Bodwlc verfus Fennell. In Error. B. R. 

ACTION of debt for 4/. brought upon a by-law in the Acaftomto 
borough-court of the Devizes : the declaration fets out, that «««^»<*«(» 
there has been a cuftom time out of mind in that borough, that r>rtMra!ioV 
no perfon whatever, unlefs admitted of one of the guilds or f rater* md a by-Uw 
nitics there, has a right to keep a (hop in the town, (unlefs in the 5^***/^\ 
time of an open fair,) nor to follow any myftery, handicraft, or >k'^<I1j 5* 
trade, in the town ; and that a by-law has been made for the ^ot ihe 4>e 
better prefcrviug and fupporting the faid cuftom, which gives a 2J*lL*b7" 
penalty of 4/. to any perfon who will fue for the fame,- and fets lawclnnot 
forth that the defendant (below) not being admitted of any of ^ to * 
the guilds or fraternities, and being a ftranger to the corpora- ^""8<f* 
tion, had kept a (hop and exercifed the trade of a (hoemaker, 
pfr quod a8ip at^crevit to the plaintiff to have and demand the 
9 faid 
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faid 4 /• The defendant below demurred, and judgment then 
was given for the plaintifF, and a writ of error is brought and the 
general errors aflSgned, This cafe was argued lad Michadmas 
term, 

Mr* Evans for the plaintiff in error took feyeral exceptions: 

ifi^ The cuftam is unrtafinahlt ; becaufe, for any thing that ap* 
pears, a perfon who has duly ferved an apprenticethip in the 
J)ivizes may not be alIo\yed to follow his trade, for it does not 
appear upon what terms a man is to be admitted of any guild or 
fraternity ; and the terms may be very arbitrary, therefore it 
ought to have been laid in the cuftom to make it a good one, that 
every perfon may be admitted upon reafonobh terms, as ferviog an 
apprenticefhip, bff* 

td/y. The court where this a£lion is brought is holden before 
the mayor f recorder , and hurgejfes of the Devizes : the action is in 
pature of a popular adion brought, by zjiranger, but yet it muft 
be confidered for the benefit of the corporation, fo that both the 
judges and jury are to judge in their own caufe, for the breach 
afligocd is upon the a-^^om s^nd not upon the by-law : but the 
iy-Iatv is only brought in to fix the damage, which (hews the 
;»c)ion is principally founded on the cu/lom, which is for the be« 
nefit of the corporation, who arc the judges, 

t 

2d/yf There is not afujficient breach qffigned s for it is not laid 
that when this iliop was kept open that it was not upop zfisit'daj^ 
for any man may keep a (hop on z fairly. 

i^thly^ What I principally rely upon is, that fuppofing the cafe 
to be laid properly, and the court bdow has jurifdi£iion, yet this 
plaintiff being Tijlranger cannot recover for the breach of the aifiom^ 
nor can the corporation legally make a by-Jaw to annex the re* 
medy to a perfon who has not the rights that is to fay, give an 
adtion for the penalty to a mere Jiranger^ 

Mr. Hen!ey for the defendant in error— In anfwer to the ex* 
ceptions } i//, It was never doubted but a corporation may, by 
cffjflom^ put fuch terms upon the inhabitants as are ameable to 
and confident with the cujkmi and no man can be free of the 
city of London unlefs he be firft admitted of fome guilds and if 
it appears that the terms of admiffion or fine for it be unreafonable, 
this court upon a mandamus will judge thereof, therefore the rer- 
poration cannot put arbitrary terms of admillion upon any man* 

5 Med. ic^ lidly^ The corporation is not at all interefted in the recovery of 
the penalty, for the plaintiff ^rrr recovers for himfeUf 
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%dljt The hreacb affigncd is, that he kept a ihop within the 
pevizis, and excrcifed die trade of a flioemaker therein, contrary 
U tie cu/lamf lyhich fliews that it was not upon a fmr^4^j only^ 
for that woold not ha^ve been contrary to the cuftom. 

d^Uy^ A cuflom to exclude fireigneri if good, and they may 
make by-laws to enforce and fupport tfiat cisftom^ (though I ^in 
mit a grant from the crown of luch a privilege would be bad,) 
and therefore ^ ^jhbicf is fee out tp fliew it doesoiot exceed 
(he cuftom^ 

Lie C. J«— >Did yon erer knov a penalty tipon a hf4avf 
giYcn to ^Jhmgerf 

^ Dftitti/on J.^f a c^rporatkn have a euftcm and any thing \c 
done in breach thereof ^ the corporation itfelf muft bring the a£kion| 
and there is no inftance of any fuch aAion by zjlranfer-^ but only 
in that of the ChmberUnn of the city of iJndon^ 5 Rep. 63. It 
|ias been determined in the cafe of Bl^gtan t. Cbeney^ 9 Geo. 1. 
that a cufiom to exclude^/^^i^ri is good, and that a by-law with 
a reafonable penalty in fupport of fuch et^om is good, when the 
penalty is given to the corporation or guu4: this was error from 
(he Mayor'jf Court of Satb m an zGLion brought by the mafier of 
ihe guild of Jboemaiere of Batbf wherein the pUintiff declared 
that it was a corporation by prefcription, that tnere had been a 
guild oifioetnakeri immemorially, and that none Ihould exercife 
the trade who was not made free thereof; and a bp^ta^ wa^ 
made, that if any perfbn ihould follow that trade not being free, 
he Ihould forfeit a certain penalty, to be recovered by the mafier 
pf the guild, who brought the aAbn, and the judgment was 
affirmed. 

Then the cafe at bar ftood over, and Mr. Evans replied three 
flays afterwards, and cited the cafe of Hollings v. Hungetfordf HoUiagf ▼• 
fa/cb^ 3 Gfo. I. which was debt upon a by-law for recovery of H»n*«»M< 
a penalty upon a by-law by the chamberlain ofBri/lol: the by* 
Jaw was made under a power they had bv their charter, which 
power was to make by4av>s^ with penalties to be recovered for 
the ufe of the corporation : the by^l^ in this cafe was, that every 
man who ihould be chofen a common^coundl-man^ if he did not 
appear within fuch a time ^od take the oflBce upon him, ihould 
forfeit aoo/. : the defendant did not attend and take the office 
upon him, fo the a£lion for the penalty was brought by the 
chamberlain, llie cafe was argued by Serjeant Branthwaite and 
Mr. Torke^ (the.prefent Lord Chancellor,) and it was obje£ied 
by the Serjeant that the chamberlain was zjlranger to the corpora* 
fhn, that he was a granger to the right, and therefore was a 
Jlranger to the remedjy, for that the right was in the corporation : 
^\fi LoxdFarier C. J. and the court beld that the aflion was 
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well brought, and th^t camerarius ex vi termini fignifiet thefaunt^ 
rius of the corporation ; and they declared that he recoTered for 
the benefit of the corporation g and this court will take notice of 
the relation there is between the chamberlain and'the corporatiomf 
and that he is no Jfranger^ but (as it were) part of the corpora-' 
tion; from hence Mr. Evans amcludcd that a ftranger cannot 
bring this kind of adiion. 

Henley^-^Thctt is no negative determinfttion in the cafe laft 
cited that they could not have given the penalty to i^Jiranger. 

Lee C. J*— I think none of the three firji objeSHons will hold» 
and am only doubtful upon the lajl^ 

I do not find any inilance of an aQion upon a by-Jaw made 
for the recovery of a penalty in the manner (given to z^ranger) 
as this is j for tbis is much the fame as if it had been given to be 
recovered by a common informer. In the cafe of Hollings v. 
Hungerfordj the force of the objedion was, that the adion was 
brought by z ftranger. The anfwcr given to it, and upon which 
the court gave judgment, was, that the chamberlain of Brijld was 
not zjlranger^ but a known officer of t^he corporation^ their fervant 
atid appointee to fue for fuch penalties as the corporation was en- 
titled to recover. 

There is a right in the corporation in rcfpeft to the cuft<m itfclf 
to have the cuflom adhered to, and they are entitled to damages 
for breach thereof. When they have made a by-lanv with a pe- 
nalty for the breach thereof, they have tht^reby fixed the da- 
mages, which they may lawfully do : but I do not know that by 
any rule of law they can transfer their right ofaBion-to zjhranger^ 
I do not mean to bind myfelf by what I have now faid ^ but this 
is what 1 think, as at prefent advifcd. 

Wright ]. — The only difficulty with me is, that the penalty is 
given tb zjlranger. In the cafe oi Player v. Archer^ % Sid* 105. 
it appears a by-law was made, whereby a moiety of the penalty 
was given to ^Jlranger. If they could do that^ why may they 
not give away the whcle to zflranger? The chamberlain of 
London is as much z ftranger to the right as any other perfon: 
And where is the unreafonablenefs of giving the penalty to a 
ftranger? In public laws it is very common, and almoft always 
done : this is a point of great confequence, and therefore re« 
quires further coufideration. 

Dennifon }• — I think this cujlom to tx(}vAt foreigners 16 goodj , 
but that the by-law is a bad one* 

The 
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The corporations where tlicfe cuftoms arc, have originallv a right 
pfaftion in thcmfelves. for the breach thereof; this was lonnerjy 6 Mod. ai. 
a dottbty but has of late years been folemnly determined in C. B, 
Micb^ 5 Geo. 2. between the corporation of Colchefter and Sympfon^ 
which was an aAion upon the c^fe againft the defendant for exer- 
eifing a trade not being a freeman, contrary to the cujfom, to the 
damage of the plaintifF; there is now no doubt but fuch an a£lioa 
will lie, and a corporation need not make any by-law to enforce the 
cuftom^ bec'aufe the law gives them an action originally. They 
may, indeed/ if they pleafe, make a bylaw and fix a penalty 
for the breach thereof, but it muft be a penalty to the corporation 
itfelf, and pecuniary, and may be levied by £ftrefs, or recovered 
by an affioh of debt at the fuit of the corporation ; I am not for 
carrying the right to fue further than the chamberlain of a cor^ 
foration^ as in Holling/ v. Hungetford. The cafe at bar goes 
further than carrying it to zflranger^ for it gives the adion to 
any perfon whatfoever let him live where he will, which is ex- 
tremely inconvenient, for if the plaintiff ihould be nonfuited 
where mud the defendant find him ; and as there is no precedent 
f«r fuch a by4aw as this is, I am opinion it is bad> as at prefent 
ad?ifed. 

Fo/ler J.— Thefe ezclufive privileges are much abufed ; I 
have no objeAion to the cuftom^ nor to the aflignment of the 
breach thereof, but think the loft objection requires confiderationi 
in the cafe of Hollings v. Hungerford^ the' obje^on was founded 
upon this principle, that the a£lion could not be maintained by 
zjlranger ; but the anfwcr to it was, that the chamberlain was 
not zflranger^ but fued for the corporation*^ benefit, and the court 
fcemed to admit the ftrength of the objeBion that the aSion could 
not be maintained in the name of a flranger^ And in the cafe 
of Ellington v. Cheney ^ 9 Geo. 2. the Chief Juftice faid that 

an aftion upon a by»law in the name of a Jlranger would not 
lie \ if fuch a by-law as this were to be held good, it would be 
letting loofe all mankind, and a poor man might have 500 
anions againft him at once, and not know where to find one . 
pIaihtiflF« 

This cafe having ftood over for a whole year : the Chief Jujlice 
this term gave judgment, and faid, that although a body politic has 
power to make a by-law to enforce a penalty for breach of a 
ctifiom^ yet they cannot give an a£iion (to recover that penalty) 
to z granger; but the corporation thcmfelves, or fomebody for 
them, (as the chamberlain in the cafe of the city of London^) muft 
fue for the fame ; if the law were otherwife it would be vei:y 
incon?enient, it would be like affigning a chofe en affion, which 
the policy of the law will not endure. Co. Lit. 214. a. And 
for this rcafoa the judgment below per totam curiam was re- 
»eried* 
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Collet ver/iis Maftertnatti Adminiftraton B. R« 

imic,«be; rx^BT upon a bond : the defendant pleaded ptene admmfim^ 
li'iLT^ T ^^^ *^ plaintiff replied that the defendant had affet« fuffi- 

cient in his hands to fatisfy the damages aforefaid, and theieupoa 
' ifliie was joined ; and 'the juiy found a verdift for the plaintiff' 

that the defendant had 300 A aflets in his handv not adminif* 

tered. 

Mr. WTntaler moved in arreft of judgment) that this is an 
immaterial iffut^ for it ought to have been whether the defendant 
had fufficient to fatisfy the dAt and damagetm 

Mr. Ford 2 cmttra'-'^Tht word damages is dnif furplufage^ and 
by leaving it out the ijfue will be a fenfible material ijfue^ «». . 
whether the defendant had fuffment to fatisfy^ &c. and of that 
opinion was the vtbole court , Judgment for the plaintiff* 

Bag(haw verjiis Spencer^ In Chaticerjr^ 

A coart ot nER Lord Hardwicke^^k court of equity is fometimes obligeil 
Stift riwi. ^° depart from the words of a nijiU in order to dircfl a cm- 

vcyaice veyatics to be made which will anfwer the intention of the tcftator. 
vgreeabiero The word ijue in a tofV/ is a word of limitation, but in a deed is 
ii!l!LL*kIir * **^y* * "^^^^ offurcia/e. Heirs of tie body in a tsnll arc not. 
•nd depart always words of limitation, but may be often taken as words of 
fiom the purchafe, in order to fulfil the tcftator*s intention. 

words of 1 
will in calc 

of a tnift There is a difference between a irufi which by the w<lrds of t 
S^2?7l- ^'" ^5 executed, and a trujl which is only executory i 2%%devife to 
^' |g(^ ' A and his heirs, upon truft to convey to B* and tie heirs gf bis 
body, is a truJl executory, and this court will make heirs of the My 
words olpurchafe ; but a devife to A. and his heirs in truJl for B* 
and the heirs of his body is a tru/l executed, and B. will have an 
efiate*tail ; and this cour^ has greater right to interfere in the 
one cafe than the other. As all trufts in notion of law were 
executory before Hit Jlatute ofufes, which has executed many of 
them, which are thereby become legal eftata, and wherewith 
this court does not interfere, therefore in order to bring a trufi 
within the JurifdiBion of this court it muft be executory g but 
where a trufi is executed, the teftatOr has left nothing for a co«rt 
of equity to do« 
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Rex veffus Dr. Purnell| Vice-Chancellor of Oxford. 

A RULE to (hew caufc why the Attomef4Jeneral^ or Sortcitvr, Vpw m in* 
or Jgent on the behalf of the crown, ihould not have liberty ^^"^IJJJ.^ 
to infped the public book8» records^ and archives of the univer- Bey-G«oenl 
fity of Oxford^ and to take copies thereof, was obtained laft ■gunftthe 
term, upon the motion of Mr. Attom^GeneraJ, Sir Jyin Strange^ ^^2*0it- 
and Mr. Solicitor^Gefural g and now Mr. fyHiraham, Vix.Henlejt ford for a * 
Mr. F^rdf^ Mr. Bvans^ and Mr, Moreton^ (hewed caufe on behalf tam^pg^ 
of the defendant; and firft they objeaed that the rule obtained Xll^fht 
was too large and general, whereupon Mr. Attorney narrowed crown Aai 
ity and acquainted the court that all they wanted was to take a ^ ^^ 
copy of the ftatntes of the univerfity, which are kept by a proper ^^ .rehi^ 
officer called Cu/los Arcbivorum of the unirerfity, whereby it oftbeunu 
would appear what was the duty of the Fici-Chancellor. veifity. 

Counfel for the defendant— This is an information exhibited 
by the Attorney^General virtute officii againft the defendant for a 
mifdemeanor and mi(behaviour in the negled of his duty, both 



as vice^haneellor and zjuftice of peace of the univerfity ; and what No nan is 
is now pnyed on behall of the crown is contrary to a well-known '^^^ ^^ 
maxim of law, that no man is obliged to accufe himfelf^ and more ^. 



efpecially in a criminal profecution, as this is. Do£lor Pumell^ 
a fingle member of the univerfity, is profecuted in a criminal 
matter ; the like rule might as well be prayed in the cafe of an 
indi£bBient of any other member or fcholar ; or if any one citizen 
of London was profecuted, the like rule might as well be prayed 
to infpea the books, papers, and archives of the city, which 
no young gentleman who attends this bar will be fo weak as to 
move. 

But fuppofe the crown, as founder, has a right to vifit the 
univerfity, that is a reafon for this court not to interpofe, becaufe 
there would be another plain method of proceeding. 

The 
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The cafe of Crew v, Blackburn was a^yw tarn againft the' de- 
fendant, as a clerk in the po/t-office, for a penalty of 50 /. for in- 
terfering in the elcftion of a member to fcrve in parliament: a 
motion w»s made hj the plaintiff for leave to infped the books 
of the poft-officey alledging that thofc books were touching the 
public revenue, in which every fubje£l has a right and intereft ; 
but the court refufed to grant the motion, and confined them- 
felves to this^ viz, that the queftion in the caufe not conceraing 
any tranfadion in the po/l-officf^ ffor which tranfa£kions only 
thofe books are kept,) denied to grant the rule. So alfo in the 
cafe of Ben/on v. Port in the laft term, which was an adion on 
a policy of infurance \ the defendant applied for a rule to infpe£t 
the books of the cujlom-houfe^ (intending to controvert the plain- 
tiff's intereft,) alledging that thofe books were of a public na- 
ture, wherein every fubje£l was interefted, as he had paid duties 
to the crown, and entered merchandizes in thofe books; but 
becaufe the queftion in the caufe depending was not touching 
the fubjcdl -matter contained in tlie booksj the court refufed to 
grant the rule. 

The cafe cited by Mi;. Attorney y of the King v. Bcrling, 7 Geo. X, 
was an indiAment for following a trade not having ferved feven 
years as an apprentice, which was removed here by certivrari^ 
and a rule was made to infped the books and records of the court 
or corporation where the indi£):men( was found; this is not at 
all like the cafe at bar, for it was nothing more than what the 
party had a right to, as well as every fabje£l in the kingdom has 
a right to fee any public record, as an indi^ment is* 

Thefe rules of infpcftion, in the cafes of copyholds^ corporatlnnSi 
books of the cujioms^ &c. are never granted but only where cMi 
rights are depending, and by which the very thing in queftion 
depends, and mud be determined. Doflor TVeJi was profccuted 
for prafltjfmg phytic not being a member of the coUege (f phjfi^ 
cianSf nor having a licence, nor being a graduate of either uni- 
vcrfity ; he moved for leave to Infpe£t the books of the coikgeof 
ph\ficiansy upon an imagination that he might find fome entry 
therein in hi^ favour ; but the court refufed to grant the rule, 
and faid that the do£lor had no right to fee the books, he not 
being a member of the college. 

Rex V. Lee, Mich. 17 Geo. 2. was an information againft Lee 
and another overfeer of Jfindfor, for taking upon them to make 
a rate without the concurrence of the churchwardens ; a rule for 
the infpc£ting of the books and papers of the pari(h was made 
abfolutc/i/i^/<ff;/i0, and a rule for an attachment, unlefs caofe 
was made, for difobcying the rule ; upon (hewing caufe againft 
the attachment, the court faid the rule to infped the pariih* 
books ought not to have been madci becaufe it was obliging the 

defendaou 
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defendants to produce evidence againft themfelves, and dlf* 
tharged the rule for an attachment ; and the maxim, ** tBaf no 
•* man Jball he hund to accu/e himfeify* hiis always been fo teli- 
gioufly adhered tO) that in the cafe of a witnefs^ if any queftioil 
be put to him which may zSc6t himfelf he (hall not anfwer 
thereto, although poffibly his anfwer might do complete juftice 
between the parties, fo that the law will rather fufFer a particu- 
lar injuftice, than break through this maxim, which would be 
fo generally inconvenient' Many other cafes might be cited, aii 
2 Lord Raym. 927. The J^/eenv, Mead. Brad/baiv v. Htifjel* 
Hjjood^ Same V. Phillips* 

Silppofing the defendant has thefe ftatutes in his cuftody, he 
is only a truftee for the corporation, and whatever crime he may 
hai^e been guilty of, th/if cafmot afiedl the univerfity ; and if the 
trown is the vintor, the application mud be to the Chancelldr 
of England^ and not to this coutt } and if this court was to make 
ihis rule abfolute, it will (indead of doing jufticr) lay a foun- 
dation for fomething like an inquijition ofjlate^ for this court fits 
to bear evidence, not to fitrnl/b it. 

Mr. Attorney and the counfelfor the crosvn in reply innfted* that 
tKe public Juftice of the nation was concerned, that the crown 
avq the (tatutes whereby the vice-chancellor was to govern 
limfelf and be governed, that the king had a right to fee them, 
that it might be known and feen whethet he had fo done. 



g 



The court took two days to confider, ^rid then the Chief 
Juftice delivered the bpinion of the whole court. 

Lee-C. J. — ^We are all of opinion that we cannot make this 
rule abfolute, and found that opinion Upon formef cafes, but 
think this is a much ftronger cafe tkln any of them. The only 
cafe cited for the king upon the motion for this rule was Rex v* 
Berhett or Berking^ which was an indidlmeilt fdr etercifmg a 
trade not having ferved an apprenticeOlip \ application was made 
that the profecutor might be named ; the court could not do that^ 
but faid, " You may have a rule to take a CGpy of the record, 
** and then you will fee upon the backfide of the indidlment 
«* who the profecutor is f they had certainly a right to a copy 
of the record below, and if refufed, this court would h^ve 
granted a rulet but this u not to the prefent purpofe. 

The cafe to the prefent point is a Ld. Raym. 927. TAe,^een 
v» Meadf 2 Anns^ where tpe reafon given for refufing the rule 
was the maxim mentioned at the bar, << Thai no man is bound to 
V accti/e hinifelf.** Another ftron^ cafe was in this court, Trin. 
17 &r 18 Geo. 2. H^ y« Cornelius of Jf^Jhnck An infionhation 
'Vol.1. R 
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The cafe of Crew v. Blackburn vrzsz^qui tarn againft the de- 
fendant, as a clerk in the po/l-ofice, for a penalty of 50 /. for in- 
terfering in the eleftion of a member to ferve in parliatnent: a 
motion was made hj the plaintiff for leave to infpcA the boob 
of the pojl-^jicey alledging that thofe books were touching the 
public revenue, in which every fubje£l has a right and intereft ; 
but the court refufed to grant the motion, and confined them- 
felves to thisy viz. that the queftion in the caufe not concerning 
any tranfadion in the pojl'^fficey (for which tranfa£kions onlf 
thofe books are kept,) denied to grant the rule. So alfo in die 
cafe of Ben/on v. Port in the laft term, which was an adion on 
a policy of infurance ; the defendant applied for a rule to infpe£t 
the books of the cujlom-houfey (intending to controvert the plain- 
tiff's intereft,) alledging that thofe books were of a public na- 
ture, wherein every fubje£l was interefted, as he had paid duties 
to the crown, and entered merchandizes in thofe books; but 
becaufe the queftion in the caufe depending was not touching 
the fubjedl -matter contained in the books, the court refufed to 
grant the rule. 

The cafe cited by Mi;. Attorney ^ of the King v. Berking, 7 Geo. r. 
was an indiftment for following a trade not having ferved fevcn 
years as an apprentice, which was removed here by certi§rari^ 
and a rule was made to infpe£l the books and records of the court 
or corporation where the indiftment was found; this is not at 
all like the cafe at bar, for it was nothing more than what the 
party had a right to, as well as every fabje£l in the kingdom has 
a right to fee any public record, as an indi£lment is. 

Thefe rules of infpeftion, in the cafes of copyholds^ corporaiionif 
books of the cujioms^ &c. are never granted but only where civil 
rights are depending, and by which the very thing in queftion 
depends, and muft be determined. Doflor TVeJi was profecuted 
for praftjfmg phyfic not being a member of the college rf pbjfi- 
cianSf nor having a licence, nor being a graduate of either uni- 
verfity ; he moved for leave to infpeft the books of. the college of 
phsftciansy upon an imagination that he might find fome entry 
therein in hi^ favour ; but the court refufed to grant the rule, 
and faid that the do£lor had no right to fee the books, he not 
being a member of the college. 

Rex V. Lety Mich. 1 7 Geo, 2. was an information againft Lee 
and another overfeer of JVindfor, for taking upon them to make 
a rate without the concurrence of the churchwardens s a rule for 
the infpefking of the books and papers of the pari(h was noade 
Molatc fubjlentiof and a rule for an attachment, unlefs caufe 
was made, for difobeying the rule ; upon (hewing. caufe againft 
the attachment, the court faid the rule to infpe^ the parifli- 
books ought not to have been made, becaufe it was obliging the 

defendana 
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defendants to produce evidence againft thcmfclvcs, and dif- 
tharged the rule for an attachment ; and the maxim, ** that no 
•• man Jball he bound to accuft himfelfj* h;is nlways been fo teli- 
gioufly adhered to, that in the cafe of a witncfs, if any qucftiort 
be put to him wh&d) may zSc€t himfelf he (hall not anfwer 
thereto, although poffibly his anfwer might do complete juftice 
between the parties, fo that the law will rather fuffcr a particu- 
lar injuftice, than break through this maxim, which would be 
fo generally inconvenient* Many other cafes might be cited, ail 
2 Lord Raym. 927. The J^/eeny. Mead. Brad/haw v. Hafjel* 
^wood. Same V. Phillips. 

Silppofing the defendant has thefe ftatutes in his ciiftody, he 
is only a truftce for the corporation, and whatever crime he may 
ha^e been guilty of, th/if cafmot afiedl the univerfity ; and if the 
Crown is the vifitor, the application mud be to the Chancelldr 
df England^ and not to this coutt ; and if this court was to make 
this rule abfolute, it will (indead of doing juftice) lay a fouti- 
dation for fomething like an inqulfition ofjlate^ for this court fits 
to bear evidence, not to fiirni/b it. 

Mr. Attorney and the counfelfor the crown in reply infifted* that 
tlie public Juftice of the nation was concerned, that the crown 
gavq the ftatutes whereby the vice-chancellor was to govern 
himfelf and be governed, that the king had a right to fee them, 
that it might be known and feen whethet he had fo done. 

The court took two days to confider, ^lid then the Chief 
Juftice delivered the bpinion of the whole court. 

Lee-C J. — ^We are all of opinion that we canhot make this 
rule abfolute, and found that opinion Upon former cafes, but 
think this is a much ftronger cafe thiln any of them. The only 
cafe cited for the king upon the motioii for this rule was Resc v*~ 
Berkett or Berking^ which was an indidlmeilt fdr etercifing a 
trade not having ferved an apprenticeOlip \ application was made 
that the profecutor might be named ; the court could not do that^ - 
but faid, << Tou may have a rule to take a copy of the record, 
** and then you will fee upon the backfide of the indidlment 
<* who the profecutor is ;*' they had certainly a right to a copy 
of the record below, and if refufed, this court would h^ve 
granted a rule, but this u not to the prefent purpofe. 

The cafe to the prefent point is a Ld. Raym. 927. The,^eefi 
V* Mead, 2 jinnsy where t)ie reafon given tor rcfufing the rule 
was the maxim mentioned at the bar, << Thai no man is bound to 
V accufe hin^elfP Another ftrong cafe was in this court, Trin. 
17 &r 18 Geo. 2. if^x V. CorneCus of Ippanck An infonhation 
'Vol.1. R 
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The cafe of Crew v. Blackburn was z^qui tarn againft the' dc» 
fendanty as a clerk in tint poft'office, for a penalty of 50/. for in-* 
terfering in the elc£tion of a member to ferve in parliament : a 
motion was made by the plaintiff for leave to infpe^ the books 
of the poJl-^JUce^ alledging that thofe books were touching the 
public revenue, in which every fubje£l has a right and intereft ; 
but the court refufed to grant the motion, and confined tbem- 
felves to this^ viz, that the queftion in the caufe not concerning 
any tranfadion in the pofl^office^ (^or which tranfa£kions only 
thofe books are kept,) denied to grant the rule. So alfo in the 
cafe of Ben/on v. Port in the laft term, which was an a^ion on 
a policy of infurance \ the defendant applied for a rule to infpc^ 
the books of the cujlom-houfe^ (intending to controvert the plain- 
tiff's intereft,) alledginp; that thofe books were of a public na^ 
ture, wherein every fubje£l was interefted, as he had paid duties 
to the crown, and entered merchandizes in thofe books ; but 
becaufe the queilion in the caufe depending was not touching 
the fubjcdl-matttir contained in the booksj the court refufed to 
grant the rule. 

The cafe cited by Mi;. Attorney^ of the King v. Berling, 7 Geo. r. 
was an indictment for following a trade not having ferved feven 
years as an apprentice, which was removed here by certivrari^ 
and a rule was made to infped the books and records of the court 
or corporation where the indidmenc was found ; this is not at 
all like the cafe at bar, for it was nothing more than what the 
party had a right to, as well as every fabje£lin the kingdom has 
a right to feeany public record, as an indi£lment is* 

Thefe rules of infpcftion, in the cafes of copyholds^ corporations^ 
books of the cujioms^ &c« are never granted but only where chril 
rights are depending, and by which the very thing in queftion 
depends, and mud be determined. Doflor Tvejl was profecuted 
for pra£ijfmg phyfic not being a member of the coHege e^ phj^- 
ciansy nor having a licence, nor being a graduate of either uni- 
verfity ; he moved for leave to infpe£t the books of the college of 
phyficians^ upon an imagination that he might find fome entry 
therein in hi^ favour } but the court refufed to grant the ruie» 
and faid that the do£ior had no right to fee the books, be not. 
being a member of the college. 

Rex V. Lee^ Mich. 17 Geo. 2. was an information againft Lee 
and another overfeer of Windfor^ for taking upon them to make 
a rate without the concurrence of the churchwardens : a rule for 
the infpeding of the books and papers of the parifli was made 
zhfolixic fubjlentiof and a rule for an attachment, unlefs caufe 
was made, for difobeying the rule ; upon (hewing, caufe againft 
the attachment, the court faid the rule to infpe^ the parifh* 
books ought not to have been made, becaufe it was obliging the 
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tiefendants to produce evidence againft thcmifelvcsi and dlf- 
tharged the rule for an attachment ; and the maxim, *« thai m 
•* nuin Jball he hund to accufe himjetj^* hiis always been fo teli- 
gioufly adhered to, that in the cafe of a witnefs, if any qucftion 
be put to him whid) may zScfk himfelf he (hall not anfwer 
thereto, although poffibly his anfwer might do complete juftic^ 
between the partieii, fo that the law will rather fufFer a particu- 
lar injuftice, than break through this maxim, which would be 
fo generally inconvenient* Many other cafes might be cited, ad 
2 Lord Raym. 927. Tie ^4eeny. Mead. Bradjbaiv v. Haffet^ 
^wood. Same V. Phillips. 

SUppoiling the defendant has thefe ftatutes in hii) ciiftody, he 
is only a truftee for the corporation, and whatever crime he may 
have been guilty of, th/if cafmot afFcdl the univerfity ; and if the 
Crown is the vifitor, the application mud be to the Chancelldr 
bf England^ and not to this coutt } and if this court was to make 
this rule abfolute, it will (indead of doing juftice) lay a fouti- 
dation for fomething like an inquijition ofjlate^ for this court Ct8 
to hear evidence, not to Jurni/b it, 

Mr. Attorney and the counfelfor the crown in reply infifted, that 
tlie public Juftice of the nation was concerned, that the crown 
gavq the ftatutes whereby the vice-chancellor was to govern 
himfelf and be governed, that the king had a right to fee them, 
that it might be known and feen whethet he had fo done. 

The court topk two days to confider, iiid then the Chief 
Juftice delivered the bpinion of the whole court. 

Lee-C. J. — ^We are alt of opinipn that we cannot make this 
rule abfolute, aod found that opinion Upon former cafes, but 
think this is a much ftronger cafe thiln any of them. The only 
cafe cited for the king upon the motion for this rule was Rex v* 
JBerkftt or Berking^ which was an indidlmeilt fdr etercifing a 
trade not having ferved an apprenticeOlip ; application was made 
that the profecutor might be named ; the court could not do thatf - 
but faid, ** You may have a rule to take a CGpy of the record, 
** and then you will fee upon the backfide of the indidlment 
*« who the profecutor is 5** they had certainly a right to a copy 
of the record below, and if refufed, this court would hive 
granted a rule, but this u not to the prefent purpofe. 

The cafe to the prefent point is a Ld. Rajm. 927. The^^eeft 
V. Mead, 2 jinnst where tpt reafon given tor refufing the rule 
was the maxim mentioned at the bar, << Thai no man is hound to 
V accufe himfelf P Another ftrong cafe was in tbia court, Trin. 
J 7 &r 18 G40. %. Ren V. C&rnetius of Ip/htick An infionhation 
'Vol. I. R 
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The cafe of Crew v. Blackburn was a^yw tarn againft the de- 
fendant, as a clerk in the poft-office, for a penalty of 50 /. for in- 
terfering in the clcftion of a member to fcrve in parliament: a 
motion Wiis made hj the plaintiff for leave to infpe^ the books 
of the poft-officfy alledging that thofc books were touching the 
public revenue, in which every fubje£l has a right and intereft ; 
but the court refufed to grant the motion, and confined them- 
felves to thisf viz, that the queftion in the caufe not concerning 
any tranfadion in the po/l-officf^ (for which tranfa£kions only 
thofe books are kept,) denied to grant the rule. So alfo in the 
cafe of Ben/on v. Port in the laft term, which was an adion on 
a policy of infurance \ the defendant applied for a rule to infpe£t 
the books of the cujlom-houfe^ (intending to controvert the plain- 
tiff's intereft,) alledging that thofe books were of a public na- 
ture, wherein every fubje£l was interefted, as he had paid duties 
to the crown, and entered merchandizes in thofc books; but 
becaufe the queilion in the caufe depending was not touching 
the fubjc£l-matt<ir contained in the booksj the court refufed to 
grant the rule. 

The cafe cited by Mi;. Attorney^ of the King v. Berling, 7 Geo. r. 
was an indiftment for following a trade not having ferved fevcn 
years as an apprentice, which was removed here by certifrari^ 
and a rule was made to infpe£l the books and records of the court 
or corporation where the indidmen^ was found; this is not at 
all like the cafe at bar, for it was nothing more than what the 
party had a right to, as well as every fabje£lin the kingdom has 
a right to fee any public record, as an indidment is* 

Thefe rules of infpeftion, in the cafes of r^j^&A//, corporation:^ 
books of the cujioms^ &c. arc never granted but only where civil 
rights are depending, and by which the very thing in queftion 
depends, and mud be determined. Doflor TVeJi was profecuted 
for praftjfing phyGc not being a member of the colkge (jf phyfi- 
cians^ nor having a licence, nor being a graduate of either uai- 
verfity \ he moved for leave to infpeft the books of. the collep^ 
phsficians^ upon an imagination that he might find fome entry 
therein in his favour ; but the court refufed to grant the rule, 
and faid that the do^lor had no right to fee the books, he not 
being a member of the college. 

Rex V. Lee, Mich. 17 Geo. 2. was an information againft Lee 
and another overfeer of Windfor^ for taking upon them to make 
a rate without the concurrence of the churchwardens: a rule for 
the infpeding of the books and papers of the parifli was made 
zb[o\\iicfubjlentio9 and a rule for an attachment, unlefs caufe 
was made, for difobeying the rule ; upon (hewing, caufe a^inft 
the attachment, the court faid the rule to infpe^ the parifli- 
books ought not to have been madcj becaufe it was obliging the 

defendanct 
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defendants to produce evidence againft thcmfelvesi and dif- 
tharged the rule for an attachment ; and the maxim, ** that no 
** man Jball he bound to accufe himfelf^** h;is always been fo reli- 
gloufly adhered to^ that In the cafe of a witnefs^ if any queftioii 
be put to him which may afFed^ himfelf he (hall not anfwer 
thereto, although poffibly his anfwer might do complete juftiee 
between the parties, fo that the law will rather fufFcr a particu- 
lar injuftice, than break through this maxim, which would be 
fo generally inconvenient' Many other cafes might be cited, ad 
2 Lord Raym. 927. The ^/eenv. Mead* Brad/haw v. Hafjel* 
^ood. Same V. Phillips* 

SUppofing the defendant has ihefe ftatute s in his ciiftody, he 
is only a truftee for the corporation, and whatever crime he may 
ha^e been guilty of, th/ij cafmot afiedl the univcrGty ; and if the 
trown is the vintor, the application mud be to the Chancclidr 
df England^ and not to this coutt ; and If this court was to make 
ihis rule abfolute, it will (indead of doing juftice) lay a foun- 
dation for fomething like an inquifition ofjlate^ for this court fits 
to hear evidence, not tjofitrni/b it, 

Mr. Attorney and the counfelfor the crown in reply inGfted» that 
tKe public Juftice of the nation was concerned, that the crown 
gavq the flatutes whereby the vice-chancellor was to govern 
himfelf and be governed, that the king had a right to fee them, 
that it might be known and feen whether he had fo done. 

The court topk two days to confider, ^tid then the Chief 
Juftice delivered the bpinion of the whole court. 

Lee-C. J. — We are alt of opinion that we cannot make this 
rule abfolute, and found that opinion Upon formed cafes, but 
think this is a much ftronger cafe thiln any of them. The otily 
cafe cited for the king upon the motion for this rule was Rex v*~ 
Berkftt or Berking^ which was an indi£lmeilt fdr eterciHng a 
trade not having ferved an apprenticefhip ; application was made 
that the profecutor might be named ; the court could not do that^ - 
but faid, << Tou may have a rule to take a cdpy of the record, 
^* and then you will fee upon the backfide of the indi£lment 
«* who the profecutor is •," they had certainly a right to a copy 
of the record below, and if refufed, this court would hive 
granted a rule, but this is not to the prefent purpofe. 

The cafe to the prefent point is a Ld. Raym. 927. The^^een 
V* Mead, 2 jinnSy where tpc reafon given for refufing the rule 
was the maxim mentioned at the bar, << Thai no man is iound to 
V accufe himfelf*^ Another ftrong cafe was in this court, Trin* 
17 &r 18 Geo. 2. R^x V. Cornelius of Ippanck ha infonhation 
'Vol. I. R 



9iO 

sSrr4.ioo5. 
S. P. 

No accefs 
to the poll- 
office books 
in collateral 
adiont. 



Nor to the 
cufhim- 
luMilc books. 



No infpec- 
tion of the 
book I of (tie 
college of 
phyficians 
by a 6o€tot 
who ii not 
a member 
thereof. 



5 Mod 395, 



lofonnation 
againftover- 
leert for 
'^lakiog an 
illegal tate^ 
Iheparidb- 
booki flutl 
aocbe ia* 
Ipcdod. 



HiLART Term, 22 Geo. IF. 1748. 

The cafe of Crew v, Blackburn vrzsz^qui tarn againft the' de* 
fendant, as a clerk in the pofi-o/^e, for a penalty of 50/. for in- 
terfering in the clc£lion of a member to ferve in parliament : a 
motion was made hj the plaintiff for leave to infpe^ the books 
of the poft-ojicey alledging that thofe books were touching the 
public revenue, in which every fubje£l has a right and intereft ; 
but the court refufed to grant the motion, and confined tbem- 
felves to thisy vsz. that the queftion in the caufe not concerning 
any tranfadion in the po/l^office, (for which tranfa£iions only 
thofe books are kept,) denied to grant the rule. So alfo in the 
cafe of Ben/on v. Port in the lad term, which was an adlion on 
a policy of infurance \ the defendant applied for a rule to infpe^ 
the books of the cujlom-houfei (intending to controvert the plain- 
tiff's intereft,) alkd^inp; that thofe books were of a public na^ 
ture, wherein every fubje£l was interefted, as he had paid duties 
to the crown, and entered merchandizes in thofe books ; but 
becaufe the queftion in the caufe depending was not touching 
the fubjeft-mattttr contained in the booksj the court refufed to 
grant the rule. 

The cafe cited by Mi;. Attorney^ of the King v. Berking^ 7 Geo. r. 
was an indiAment for following a trade not having ferved feven 
years as an apprentice, which was removed here by certiTrari^ 
and a rule was made to infped the books and records of the court 
or corporation where the indi£):men( was found; this is not at 
all like the cafe at bar, for it was nothing more than what the 
party had a right to, as well as every fabje£l in die kingdom has 
a right to fee any public record, as an indi£lment is* 

Thefe rules of infpcftion, in the cafes of copyholds^ corporatiGns^ 
books of the cujloms^ &c. are never granted but only where civil 
rights arc depending, and by which the very thing in queftion 
depends, and muft be determined. Doflor TVeJl was profecuted 
for pra£tjfing phyfic not being a member of the coUege rf pbyfi-- 
cians^ nor having a licence, nor being a graduate of either uni- 
verfity ; he moved for leave to infpe£l the books of. the college of 
phyficians^ upon an imagination that he might find fome eutry 
therein in his favour •, but the court refufed to grant the rule, 
and faid that the do£lor had no right to fee the books, he not 
being a member of the college. 

Rex v. Lee^ Mich. 17 Geo. 2. was an information againft Lee 
and another overfeer of Windfor, for taking upon them to make 
a rate without the concurrence of the churchwardens; a rule for 
the infpe£ting of the books and papers of the parifli was made 
Molatc fubjilenthy and a rule for an attachment, unlefs caufe 
was made, for difobeying the rule ; upon (hewing, caufe againft 
the attachment, the court faid the rule to infpe^ the parilh- 
books ought not to have been made, becaufe it was obliging the 
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defendants to produce evidence againft thcmfelves, and diC- 
tliarged the rule for an attachment ; and the maxim, ^ tha^ m 
•* man Jball be bound to accufe himfelfy* hiis always been fo reli- 
gloufly adhered to, that in the cafe of a witnefs, if any qucftiort 
be put to him which may affed himfelf he (hall not anfwer 
thereto, although poflSbly his anfwer might do complete juftiee 
between the parties, fo that the law will rather fuffer a particu- 
lar injuilice, than break through this maxim, which would be 
fo generally inconvenient' Many other cafes might be cited, as 
2 Lord Raym, 927. The ^ieen v. Mead. Brad/haw v. Haffet- 
ivood. Same V. Phillips. 

Silppofing the defendant has ihefe ftatute s in hid ciiftody, he 
is only a truftce for the corporation, and whatever crime he may 
ha^e been guilty of, th/if cafmot afiedl the univerfity ; and if the 
trown is the vifitor, the application mud be to the Chancellor 
of England^ and not to this coutt $ and If this court was to make 
ihis rule abfolute, it will (indead of doing juftice) lay a fouti- 
dation for fomething like an inquifition ofjlate^ for this court fits 
to bear evidence, not tjofiirni/b it, 

Mr. Attorney and the counfelfor the crown in reply inGftedy that 
the public Juftice of the nation was concerned, that the crown 
gavq the (tatutes whereby the vice-chancellor was to govern 
himfelf and be governed, that the king had a right to fee them, 
that it might be known and feen whethet he had fo done. 

The court took two days to confider, ^lid then the Chief 
Juftice delivered the bpinion of the whole court. 

Lee-C J, — ^We are alt bf opinion that we cannot make this 
rule abfolute, and found that opinion Upon former cafes, but 
think this is a much ftronger cafe thiln any of them. The only 
cafe cited for the king upon the motion for this rule was Rex v* 
JBerkett or Berking^ which was an indiflmeilt fdr etercifing a 
trade not having ferved an apprenticeOlip ; application was made 
that the profecutor might be named ; the court could not do that^ * 
but faid, << Tou may have a rule to take a copy of the record, 
^* and then you will fee upon the backfide of the indi£lment 
** who the profecutor is ;*' they had certainly a right to a copy 
of the record below, and if refufed, this court would h^ve 
granted a rule, but this is not to the prefent purpofe. 

The cafe to the prefent point is 2 Ld. Raym. 927. The,^een 
V* Mead, 2 Anns, where tpe reafon given tor refufing the rule 
was the maxim mentioned at the bar, << Thai no man is bound to 
V aceufe himfelf'* Another ftrong^cafe was in this court, Trin. 
J7 &r 18 Geo. 2. Rex v. Cornelius of Ipfiuicb. An infonbation 
'Vol. I. R 
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sSrra.1005. The cafe of Crew v. Blackburn wzsz^qui tarn againft the' ie» 
*• ^' fendant, as a clerk in the pofi-ojfice, for a penalty of 50/. for in- 

to*the poft- terfcring in the ele£lion of a member to ferve in parliament : a 
office books motion was made by the plaintiff for leave to infpe£l the books 
of the pojl-ojicey alledging that thofe books were touching the 
public revenue, in which every fubje£l has a right and intereft ; 
but the court refufed to grant the motion, and confined tbem- 
felves to thisy viz. that the queftion In the caufe not concerning 
any tranfadion in the pojl'^ffice^ (for which tranfaAions only 
'^fto!^'^* thofe books are kept,) denied to grant the rule. So alfo in the 
bottfe books. ^^'^^ of Ben/on v. Port in the laft term, which was an aciion on 
a policy of infurance \ the defendant applied for a rule to infpe£k 
the books of the cujlom-houfe^ (intending to controvert the plain- 
tiff's intereft,) alledginp; that thofe books were of a public na- 
ture, wherein every fubje£l was interefted, as he had paid duties 
to the crown, and entered merchandizes in thofe books ; but 
becaufe the queftion in the caufe depending was not touching 
the fubjcdl-mattttr contained in tlie booksj the court refufed to 
grant the rule. 

The cafe cited by Mi;. Attorney^ of the King v. Berting, 7 Geo, U 
was an indiAment for following a trade not having ferved feven 
years as an apprentice, which was removed here by certifrari^ 
and a rule was made to infpe£l the books and records of the court 
or corporation where the indiftmen^ was found \ this is not at 
all like the cafe at bar, for it was nothing more than what the 
party had a right to, as well as every fabje£l in the kingdom has 
a nght to fee any public record, as an indi^ment is. 

No infpec- Thcfe rules of infpcftion, in the cafes of copyholds^ corporations^ 
£ok»^onSe '^^^o^ of ^l^c cuftoms^ &c. arc never granted but only where ci¥il 
college of rights are depending, and by which the very thing in queftion 
P*»y^»«i»n" depends, and muft be determined. Doflor Wejl was profecuted 
who ii luic f°^ praftjfing phyfic not being a member of the colkge (f pbyfi* 
ameaabec cians^ nor having a licence, nor being a graduate of either uni* 
**^?«»^' verfity ; he moved for leave to infpea the books of. the coUe^ of 

phxfciansy upon an imagination that he might find fome entry 
5 Mod 395, therein in his favour ; but the court refufed to grant the rule, 
39^« and faid that the do£lor had no right to fee the books, be not 

being a member of the college. 

loformatioii Rex v. Les, Mich. 17 Geo. 2. was an information againft Lee 
i^nhV^' and another overfeer of Windfor, for taking upon them to make 
making an ^ ''^^^ without the Concurrence of the churchwardens s a rule for 
Illegal rate, the infpcfting of the books and papers of the pari(h was made 
i^kTihlij abfolute/i/^//f/7/w, and a rule for an attachment, unlefs caufe 
aotbeia. ^as made, for difobeying the rule •, upon (hewing, caufe againft 
k'Q^ the attachment, the court faid the rule to infpe^ the parifii- 
books ought not to have been made, becaufe it was obliging the 

detcndants 
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defendants to produce evidence againft themfelves, and dif- 
tharged the rule for an attachment ; and the maxim, ** t6ai m 
** man Jball he bound to accufe himfelf^** hiis always been fo teli- 
gioufly adhered to, that in the cafe of a witnefs, if any queftion 
be put to him whidi may affed^ himfelf he (hall not anfwer 
thereto, although poffibly his anfwer might do complete juftiee 
between the parties, fo that the law will rather fufFer a particu- 
lar injuftice, than break through this maxim, which would be 
fo generally inconvenient* Many other cafes might be cited, as 
2 Lord Raym. 927. The ^/eenv. Mead* Bradjhavi v. Haffet- 
iuood. Same v. Phillips* 

SUppoifing the defendant has thefe ftatute s in hid cuftody, he 
is only a truftee for the corporation, and whatever crime he may 
have been guilty of, th/ij cafmot afiedl the univerfity ; and if the 
trown is the vintor, the application mud be to the Chancelldr 
of Englandy and not to this court } and if this court was to make 
this rule abfolute, it will (indead of dottig juftice) lay a fouti- 
dation for fomething like an inquifition ofjlate^ for this court fits 
to hear evidence, not tofiirrti/b it. 

Mr. Attorney and the counfelfor the crown in reply inGfted, that 
tlie public Juftice of the nation was concerned, that the crown 
eavq the (tatutes whereby the vice-chancellor was to govern 
himfelf and be governed, that the king had a right to fee them, 
that it might be known and feen whethet he had fo done. 

The court took two days to confider, :lhd then the Chief 
Juftice delivered the bpinion of the whole court. 

Lee-Q* J, — ^We are all of opinion that we cannot make this 
rule abfolute, and found that opinion Upon formef cafes, but 
think this is a much ftronger cafe thiln any of them. The only 
cafe cited for the king upon the motioii for this rule was Rex v*- 
Berhett or Berking^ which was an indidlmeilt fdr etercifing a 
trade not having ferved an apprenticeOlip ; application was made 
that the profecutor might be named ; the court could not do that^ - 
but faid, ** You may have a rule to take a copy of the record, 
*< and then you will fee upon the backfide of the indidlment 
" who the profecutor is ;** they had certainly a right to a copy 
of the record below, and if refufed, this court would h^ve 
granted a rulet but this u not to the prefent piirpofe. 

The cafe to the prefent point is 2 Ld. Raym. 927. The,^eeft 
V. Meadf 2 jinns^ where tpe reafon given for rcfufing the rule 
was the maxim mentioned at the bar, << Thai no man is bound to 
V accufe himfelf.*^ Another ftrong cafe was in this court, Trin. 
17 &r 18 Geo. 2. Rex v. Cornelius of IpfivicL An infonhation 
'Vol. I. R 
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Wai filed ag^ft him and andther* juftice of peace for exa£ling 
xnQoejr ffom perfoos for licenfing alehouses ; it was moved, by 
fbe profecutor for leave to infpeA the corporation-books i a rule 
was, made* to ihew caufe in the ufual terms to infpeft the papers, 
books ^^ records of the corporation ; and upon {hewing caufe 
it waa rtrj ^rongly debated on both fides, by Sir Join Strange 
nnA SU lUclarJ Liydf znd pll the cafes cited then that have 
been now cited^ before the reft of my brethren (myfelf abfent)^ 
time was taken to confider, apd I had a conference with my 
brothers, and we sill agreed the rule could not be granted, be- 
caufe it wat a criminal proceeding, and that the motion was to 
ma)se the defendants fumilh evidence againft themfelves; the 
^prefent cafe is rather ftronger, becaufe it is a profecution for a 
^criffuefa more public naiure^ for. unlefs it he fuch^ this court has 
no junfdi^iion. An4 this, is unlike a quo warranto^ for that is 
a right granted by the cr6.wn» and the public books and records 
are the propcf evidence on both fides. Rule difchargcd. 

Stork verfus Herbert and £yton« B. R. 

Pn&'ee. , Ji^f^JTJTJTwzs fued out againft the /wo deferidan^, fued 
Th«wde<)f r\ jo^itly, which was returnable the fecond return of the laft 
a ****** ^ term i the defendant ^ytononly was fervcd with a copy thereof 
before the. return of the writ, and a declaration was delivered to 
him iii an aAion againft both the defendants, as of MUbaelmas 
. term laft ; then an aUas capias iflued, wherein both the defend- 
ants were named, returnable the firft return of the prefent tbrm, 
which was duly fenred upon the other defendant Herbert^ who 
. filed common bail of this term, and then a declaration was alio 
delivered to him Intitled of laft term, in the fame afiion againft 
both the defendant^ ^nd upon the firft day of this term a rule to 
plead againft to^ jointly was given, thej having; Jo/£ filed bail 
before the rule w^s given, viz. Eyton of laft term and Herbert 
of this^ and now it was moved to fet afide the proceedings for 
an irregularity in delivering a declaration to one defendant in an 
a^ion againft tiaOf when one was only feryed with procefs and 
in court. But per^ curiam — The irregularity is only a miftake, 
and the plaiiitiff may amend his. declaration by Entitling it of 
this term \ and defendants took nothing by the motion. 



HtLAHjTERM, 22 GeoAl, 1748. 243 

* - i. 

Goldfwortby wtfus Southcott. B. R. 

fpHE defendant died after interlocutorv ]viigment 0gned, and Whoet a«. 
* after a writ of inquiry executed ancl damagis a^ffcd/ but ^^^^^^ 
before the return thereof, or final judgment ^xras entered, arid ofiut^wtj 
thereupon the plaintiff fued oiit zfcire facias againft the eiecutor «MCtttBdtnd 
of the defendant, to (hew caufe why a new writ of inquiry' of ^^5^. 
damages fiiottld not be, awarded and new damages afiefled and of,thefd/ 
' be recovered j and now Mr. Hujfej moved to quafli' the ftirefa'^ ftuigrfat 
riw, becaufe it did not ftate the fituation of the caufe at the „*?J^ 
inftant of the defendant's death; for damages were' at that time ihe«r canie 
s^flcd, and the Jcirefaciat ought to have been to fliew caufe ^*»y ^ «J«- 
why the damages. aflcflcd by the jury (hould not be adjudged to 2 A^Unot 
the plaintiff, {sfc. and of that opinion was -the court, and quafhed berecovcced. 
ih^ Jiire facias s Denriifon J. cited Spencer Compton y. Leeds^ m"»^'^ 
13 Gio. I. C. A where the form of this kind oifcire facias was g^y[ 
fettled orx a demurrer, v/z, that it mud be to (hew caufe why 
the damages aflefled by the y^ ihould not be recovered, and 
faxd he heard the argument m Uiat cafe. 

Parfbns verfus Lanoe. In Chancery, 28 January, 

/^OLONEL Lanoe^ in officer in the army, beine about to go Teftatordt* 
^^ to Ireland^ in July X732 made bis will, wheitin he expyefles ▼'•^ A« '^ 
himfelf thus, viz. <* 1 make my will in manner following; firft, Jjjjjjjjj** 
*^ In cafe I die before I return from my prefent journey to Ire^ iivailiciMd, 
*' landi I order that my houfe at ParUy^bill and all the furniture ^ «ft*^ 
" be fold as foon after my deceafe as conveniently may be, then 0^1^^^ 
<< charges the fame with his. debts and funerals, and gives 1000 A return, sad 
<« to be paid out of the money arifing by fuch fale to Theppiilus ^# ^^ 
** B. and other legacies, and afterpayment of his debts .and ^^iJIbj, 
** legacies, gives the refidue to his pnfe and her heirs fox ever, ktefk^at 
** and makes her and Ingram^ and the plaintiff Patfons^ exe- ^^ ^^'^ >' 
"cbtors" S:aS.t 

- dcTile, and 

Soon after the making of his will the teftator went to Ireland^ J^^^a 
continued there for fome time, and then returned to £irj^AxiM// 
at the time of making his will and going to Ireland he had no 
children ; after he returned he had twb by his wife, ifc fon and 
a daughter, and lived till 1738, when' he died. 

It appears in the caufe that the teftator kept the will by bim, 
that he made no other will, and that it was toond in his keying 
at his death, and has been proved in the fpiritual court ; and 
now this biU is brought for the iooq A, tp have the real eftate 
ibid, and to bavt performance of si (ontraft entered into for the 

Ra fide 
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U\t thereof to Mr. Walker ; the widow and executors, Mr* 
Waller^ taA the ton and heir of the teftator^ are made 
parties. 

Lord Chancellor— Two queftions have been made, ift^ Whe- 
ther this bd not a contingent difpontion ; 2rf, Whether the tef- 
tator's returning from /r^A/ffrf, living afterwards with his wrfe 
till 1738, and having two children, without ev(jr rcpublifhing 
his will, (hall not amount to a revocation thereof, notwichftand- 
Svinlmne. ing the evidence of his keeping it by him ; and as to the firft 
Coodiuon. point, I am of opinion that this is a contingent difpofition, and 
depended upon his not returning from Ireland i and therefore I 
Ihall give no opinion whether the ereat. alteration in the tedator's 
family amounts to a revocation ; tnere is a great difference fince 
the ftatute of frauds, between what would amount Co a revqca* 
tion of a will of lands and of a perfonal eftate *, for as tt> lands, 
that (latute prevents all other nvays of revoking a will except thjc 
therein mentioned. DifmifTed the bill without coft& 



Rex verfus Brough, Efq Mayor of Hedoa. B. R. 

Informitioa jNFORMATION in nature of a quo warranto againft the de- 
l" aa"tl^°/ fendant to (hew by what authority he excrcifcd the office of 
fsiMto ;^"' tnaydr of the town of Hedon in the county of Tork ,• the defendant 
fendint pleads that at the time of exhibiting the information he was a 
femlemt"* g^^^^^^'^^ ^nd uot an efquire^ ahf^ue hoc that he was an ejquhre. 
mnii noc an In lad Trinity term Sir Thomas Bootle moved to fet this plea afide 
ctqaire, this as frivolous, and only pleaded to gain time, and to prevent die 
caufe tWt" information from being tried at the next affixes, fpr that the de- 
kind of pre. fendant by his office of mayor appeared to be an efquire f befides, 
ceedlog it informations in nature of quo warranto^ j are not within the JIa* 
Sftiuteof ^^^^ of Hen. 5. of additions; the court were ftrongly inclined to 
fet the plea afide upon motion, and faid they had no doubt but 
it was bad» but.a« k was ti new caibj they could not fet it afide 
upon morion ; but that after it has been once determined to be 
bad upon a demurrer, they would from thenceforth fet it afide 
lipon motion \ therefore a demurrer was afterwards put in to 
this plea, which came^on to be argued this termi 

Serjeant Bootle pro Rege^l^ht plea is bad, becaufe the ftatute 
of additions only extends to actions perfonal, appeals, and in- 
diAments wherein procefs to the outlawry lies, and not to in- 
formations in nature of quo warranto^ s^ wherein there b no ori- 
ginal writ, nor will procefs to the outlawry' lie. 

But fuppofe this cafe be within the ftatute of additions, yet 
the plea is bad, fpr the addition of efqittrt U as well as geatks 

mani 
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man ; the king's feijeant of the kitchin is an efquire^ and yet he 
tnay be fued by the addition of cooke^ tfquire^ or gentleman^ and 
all degrees below Inight^ are names of wor/bip only. Tbeol, 
Dig. n, p,6. The plea is alfo bad in point oiform^ for it ought 
to conclude et hoc paratus eft verificarey and not with a traverfe. 
Raft. 108. . ' . 

Mr. Narei i contra — It having never been determined whether 
thefe kind of informations are civU or criminal fuits, I am at 
liberty to fay they may be confidered as criminal^ and xifi^ pro* 
cefs to the outlawry lies. &alk. 371. which brings this within 
the ilatute of additions. I admit a man maybe an efquirehj his 
oflice) but no part of our plea admits the defendant to be mayors 
there is certainly a difference between an efquire and a gentleman^ 
jilfibmuch that the court of C. B.^ HU. 14 Geo^ 2. between Mejir 
V. Moiyneux^ in a motion for a procedendo^ an affidavit was pro- 
duced, wherein a perfon named ^StixxfAn gentleman appearing to 
be a barriflery the court would not permit the affidavit .to bp read^ 
bccaufe a harrtjier h an efquire by his office or p^feffion. 

As to the obje£^ion to the traverfe^ that !s only furplufage, and 
ih^re are many cafes where a denial and traverfe are the fame • 
thing, Lambert v. Strowther, HiL 14 Geo. 2. C. J9. the defend* 
ant pleaded liberum tenementum ; the plaintiff replied it was his 
freehold and not the freehold of the defendant^ and this was held 
good without a traverfe. 

, Lee C. J.-rThere never was any procefs to the outlawry upon 
an information in nature of a quo warranto^ which is not like a 
quo warranto by original writ, which was in ufe before this man* 
ner of proceeding ; the Jiatute of additions is to be taken (lri£lly« 
2 Inft. 670. and only extends to cafes where procefs of outlawry 
lies. Cro. EH%. 148. Lord Dacres^s cafe ; — 1 (hall nothing as 
to the manner of pleading, becaufe I am of opinion this cafe is 
<iot within the (latute of additions. Judgment by the wholf 
court, that the defendant rfpondeat oiifler. 



M^ 



Wightman vcrfus Thompfon, 

IOTION to change the venue upon the comm09 affidavit, Vcn^t 
after an order of a judge for time to plead upon pleading J^jJjLJf" 
ifluably and taking (hort notice of trial for the fitting within wfercotakt 
term in Middlefen^ the court changed the venue. »«jj? ^jf 
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Tomlio, Splfifter, by her GuftrdiaOi v^A^xBrookes* 

Infant by iV-CTIOtf upon tliQ cafe upoii a promife of marriage $ Mr^ 

gtuidi^ £\ Weller moved on the behalf of the defendant th^t the plain-s 

pbdntiff *t ^^^9 ?ttbmeir might be obliged to g^ve notice to the defendant^ 

auornef attproej of tht place of the guardian's abode, up<m an a£Edant 

naft give xh^t xixQ defenjant did know where the guardian liyed, but had 

notice of the 1^ ■ 1 ^ ■ • /i ^ " - m« • 

guanUeQ*t Acard b? vas a man of mean circumltances. Aroinam —Thia 
place of was granted^ and is often done in ;he ^fes of qmtan^ and 

*<^ infants. 
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Pore verfus Geary. In ChanceiT; June 12, 

A.f £M£ covert being entitled to loo/. Sanijbci as admrn!- Pi 
(Iratrix to her late mother Mary Dotufif and to 660 1 Bank ^ 
Jhck as executrix to her hte uncle IVilliam FlfUbir^ her hofbind Si^h^ 
in February 4, 1743> made his will, and thereby derifed to his trfr »§• it 
wife all that 700 /. India Jtock which he was entitled to, ijtterefted •"*>•* ••. 
in, or pofleOed of, to difpofe of as (he Ihould think fit. At the 2^^ |^ 
time of making his will, the hufband had no ftock at all in any hote^it^ 
of the funds, but foon afterwards his wife transferred to him the **^|*l^ 
700/. BankJLck which ihe was entitled to as :»forefaid, ami die fl^'«^ 
fame ftood in his name at the time of his deathVwhich happened be bimcr* 
IboQ afterward : the hulband aUb before his marriage gave a f]^,^» * 
bond in 1731* that he would leave her jop/. The wi&foon SiAir^ 
after died, having made her will, and appointed plaintiff her re* luUnf kd 
fiduary legatee, under which claim the plainti4^bi|S brqught his "^J^ 
bill for the 700 /. Bankjioci. "** 



It appears 10 proof that the hufb^nd had no hidiajlocl^ nor 
any (lock at all, at the time of making hi$ veillj that the wife's 
.mother or uncle owed no debt^. 

Per Lord Chancellor— The hufband before the ftock was 
transferred to him had an intereft therein, and though he had 
not fuch an intereft as be could have transferred without his 
wife, yet thai will make no difference, for the mother and uncle 
'owed no debt^. idly^ The defcription of the thing is only a 
mere miftake, for it is plain"" the hulband meant the Bankjhck^ 
' becaufe it agrees with the fum : and there are many cafes of the 
like kind, where the names of the devifees and deftriptions of 
the things devifed have been miftaken, and vet (when the tefta- 
tor's meaning and intention is plain) have oeen held good ; ks 
Whei^e a man gives his Hack borfe and has only a vohitt borft^ the 
Hvhiie borfe fliall pafs : fo alfo where a legatee's cbriftianaadfur^ 

R^ .name 



to biiDt tliS 
Atllpdt, 



348 Trinity T£RU, 22 & 23 Geo. IL . 1 749. 

name are both miftaken, as in Beaumont v. />//, 7, P. JFinr, 141^ 
Sp in RolL Abr, 614. p 4. 2, man devifed lands infucbaplace^ 
he had no lands but only tithes therf^ which pafied. Suppofe 
the hufband had affigned his intereft in the ftock before his wife 
transferred it tq him, i^ would have been good^ li];e the cafe 
where thd^hufband difpofes of his wife's term for years. Befides^ 
I am of opinion that the hufband was bound to provide for hi^ 
^ifej which ftrengthens this cafe. Decreed for the plaintiffs. 

Chitty's Cafe. B. R. 

The king's r- HITTlTwsLS committed to the Fleet by the court of Exchequer 
dcbror com- L/ f^,. '^ contempt in not paying the fum of 1700/. a debt due 
Sc Exchc- ^0 the crown, and was now brought into this court by his bai^ 
^uer to the by viitiie of a hateas corpus y aod bj them furrendered (o the 
fc'""s int "^^'^^^^ '*" difcharge of themfelves in a caufe depending £^/, 
a' fu ^^ whereupon 'Mr* Mfomey'^General moved for a rule to remand 
^i^»ea&tor- him to thc Fleet; but per cunant'^Ycu. niuft bring an ^a^«(ix 
*"**/?eVin* <:<?r/>iyj frojn the Exchequer, and the marfhal (hall now return it 
^!(.Q,blrJoi to that court, who may then recommit Chitty to the Fleet : and 
hifcb»ii,roay this tas been often done both in civil caufcs between fubjefls, 
.beremov a •' j i|icrin>inaLcaufes at the fuit of ^e crown, 

a^i*fn to mc .' - -. « . r . i- 

>'icet ly au hibcu corpus fxoaa the Ejichc^uer. 



/ftirttcDants A CTION of di^it fir an amercement in a court lect $ the de- 
iw^**"' claratloh fcfs forth, that the //i/if is feifed of 



The Duke of Bedford vtrfus Alcock. B. R. 

eet} the 

l)ebf«ion "*"*" "^" '"'^"» ^" ^ -- - *" '"""^ ^* *^ mzneat of 

an imerce. ?^- GUes ir\ the Fields'^ Slocnr/buryf and that there is a cuftom withiq 

ment in the the mafior 'tot \fix aU-rconiiers to be appointed by the Jlewards 

^7'* ^"***" ^^^ ^^^y^ O' ^^^ major part of them, oughf to view, fearch into, 

ptefeqtment ^nd weigh all the loavts of bread within the manor not exceeds 

by five aic- ing three-penny loaves, or half-quartern loaves, to fee whether 

u''"?ra rou? the fame be of due weight j that they are to prefent every fu5;h 

tuatut may bak^r v/hofc bread is found wanting in its due weight, ^nd th?t 

be j..ined in jf any baker hinders thofe ale-confien from fearching and wcigh- 

a^{ion?^' ing his bread, after requeft and refufal they ipay prefect fuch 

baker at the next ccurt-leet ; that the defendant Alwk on the i^th 

of April J 746, was an inhabitant and baker within the manor, 

: and that at a caurt^leet held the 15th of Jfpril 1746, fix ale-connfrs 

were appointed and fworn,in order to fearcli and prefent as 

, aforcCaid ; that five of thefe ale-conners on the 17th of June 1^46 

perambulated the manor, and went to the houfe of the defendant 

to weigh his bread, and that the defendant sefufed to permit 

them to weigh it : that therefore at the next courtJept they pte- 

fented the defendnnt to the court, who amerced him, which 

eimercement was then affeered by three affeerors to thirty-nine JbiU 

lings, to be paid to the plaintiff tl^e lo^d of the manor^ wherel>y 

an a£lion accrued. * • 

Th^ 
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The fecond count in the declaration fets oat another cudomj 
that at every Eajier court^ieet in this manor a jury is aj>pointed to 
^eareh and weigh the. bread of all bakers in the manor that are 
above the price pf three-penny loaves \ that the jury pcrambu* 
lated the manor In order to fearch and weigh bread^ ^r. ; that 
the baker the defendant refufed to permit thb jury, which cbn-» 
niled of 3:1 perfonsy to weigh his large bread, or to view it^ 
therefore they prefented the defendant to the leety which amerced 
lum^ which amercement was affeeredto 39/., by which an aAion 
accrued to the plaintiffl The third and laft count is upon a i»sr« 
iuatus for 22 fliiUings, making up the whole demand in the de« 
claration, which is of a plea of debt that the defendant may ren^ ' 
der tQ the plaintiff j L which be qw^$ to^ and unjuftly detain^ 
from him, ^r. 

There is a general demurrer to the declaration, and a joinder 
>n demurrer. This cafe was argued by Serjeant Wynne for the 
defendant, ;ind Serjeant B<igtfe for fh^ plaintiff, in Trinity term 
laft, 

Serjeant ff/ynne for the defendant— -The cuftom for^x perfon^ 
^o prfcfent is bad^ becaufe it could neyer have any legal comr 
roencen^ent, being againft ^ well-known principle of the common 
law, which requires that all offences ihould be prefented by a 
jury of twelve men at the leaft. 1 Ro, Jbr. 564. pi. 17. Qro^ 
QoTf 259. & C» Cro. Eliz. 654. I Sid. 233. 

The cudom Is alfo bad in another refped ; it is laid, that if 
any baler refufes to let thefe ale^cenners weigh and fearch hia 
bread, they are to prefent hi'm : I fay this is bad, becaufe the 
couri-leet has no fuch power out of courts fo cannot delegate thefe 
ale-ccnners ;. they mTLyJine and imprifon for offences in court> but 
)iave no conpfance of matters 02// oj court. 

It iis alfo laid, that if :^ny bread be found wanting in t\itaffiX0 
they may prefent y &c. It is certain the ajize of bread varies very 
often, and it ought to have been fpecified what was the nfpze of 
tread at this time -, in 2 Salk. 687. Rex v. Flinty an indidtment 
for felling bread too light was held bad by Holt bf cur.y becaufe 
it was not laid what was the due weight, or how much was 
wanting : b^eGdes, the offence of making bread too light is a new 
offence, made fo by (latute, and therefore there could be no fuch 
cuftom as is laid. 

It docs not appear by the declaration vfl>€re the eourt-leet was 
held, nor is it faid in v>hatfum the defendant was amerced^ but 
only that he was amerccd^^ and that amercement was gjFeereds it 
ou^ht to haye fhcwn how much the amercement was ^. H^. 1 29. • Saik. 56. 

Jt cootri. 
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. It may be queftioned whether the lord be entitled to t|io 
amtrcements^ for the crown may grant a Uet and referve the 
amercements^ and if the lord be entitled, \t may be a queftion whe- 
ther an a£lipn will lie.: I admit he may didrain, and that an 
adion will lie for an amercement in a court^iaron^ but I do not 
know that it will in a court^eet. 

TJie mutuatui cannot be joined with the two firA counts, be-* 
caufe it is matter in pau^ and the other counts depend upon the 
records of the court-leeti and it appear^ the ket adjourned, which 
it could not do. 

Serjeant Bootle for the plaintifF— The eourt4eH has original ju>« 
rif<{i£lion as to the aji%e of bread, and if there was not fome waj 
to force holers to permit the proper officers appointed by the 
court to view their bread, the jurifdi£iioa would be nugatory. 
Kitch. 1 2. p> 26. Aleconner is an officer of the leet^ and by his 
oath in Kitch. 46* h. he is to fee that bread fold from time to 
time be of due weight. And by the ftatute 8 Ann^^ c. 1 8. the 
rights of lords of leets are favc4 as to ajjize of bread. 

It is obje£led^ that it is not averred nvhat the ajft^p of bread 
was at the time of the pre Tent ment ; to this it i& anfwered, it is 
pot necefiary, foi: the cuilom is to fee it be of due weight- 
It is alfo objefted^ that it is not faid lifherp the court-lect was 
held ; to this I aiifwer, that it is allcdged to be holden within 
the manor, 4ud tl>ere is nq occaf^on tu f;^y at what bmfi^. ox 

It is further obje£lcd to the amercemen^^ that it is not faid fv^oi 
Jum ', to this I &alk, 56. is an anfwer. And in Mich. 3 Geo* 2* 
B. R. Stevens V. Howard, in debt for an amercement in the court 
of the Dean ami Chapter of Wejitninjler this objeflion was taken,^ 
that it wa9 not faid how much the amercement was, on^y that the 
party was amerced, which was oJ^cere4 to fo much, and the ob- 
■ jcckion was oyer-^u^d^ 

I admit there may be a grant of a leet, and rhtjines and amerce^ 
oients referved to the crown, but the court wiU not prefume this \ 
it mud be. fliewn on th^ otiicr fide \ the lord is prima facie en- 
titled to the amercement and to this a(^ion, and tlie books are 
full of precedents to this purpofe. 

. In the cafe of Wider and Norris, there was a cpftom that the 
jury might adjourn in the l^et^ and {^ord Ha^d^ich ^pugbt the 
cudom good. 



It 
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U*i8 objcdcdy the mutuatus cannot b^ joined ; if fo, this court 
will have no jurifdidion for amercements under 40 (hiUingB. 

Lt/C.J.'-^Jfii. 129. (deed) has been often denied to be 
law;* 

» 
Tbi« cafe waft argued the fecond time by Mr. %drell tar th^ 
defendantj and Mr. Ford for the dukej in titlary term laflr. 

Mr. Jidretifiyvthe defendant— The eourt-Jeet is derived out of 
the tom^ and is a kind of inferior torn granted to lords of manors, 
^rtio otherwife were formerly obliged to appear at the Jheriff's 
tor'n, and aS the jury in the torn were of the very efience of that 
Couh> fo they itiuft likewife be in the leet which is derived qut of 
tH^ torn, 2 iPi/ff Jttj2. and therefore it is contrary to law for 
^^'^jurors to prefent offences in the Jeet^ 

The ftatute of Jt^ejhh. 2. c. 13. was made to prerent flieriffii 
in their tbr'ns from fining Without a jury of ttbe/ve men at leaft* 
and it'ex!tends-to prefentments in the Utt, as Lord Cote in 2 Injh 
338. exprefsly &ys, and that this ftatute of Wefim* is only de- * 
ciarsttdry tli what was (before) the common law, for there is no 
faying of any cuftoms in the ftatute. If this cuftom to prefent ' 
bv^ jurors was in this c^urt^eet before the ftatute, it is now 
abolilhod by the ila^ute ; if this ket was taken out of the torn 
fince the ftatute, this cuftom is bad, being contmry to it. The 
Jlevford and jun covAmxt xhtkit^ for without thefe it cannot 
eiift % ihtJtJry is to prefent, and the rrarr/ to punifii, and a cuftom 
td take aw^y the oQce pf a judge and jury of twelve men is againft 

The o6%nce for which the defendant b amerced is not within 
ihe jiirifdidion of the Uet, for if it waSf what occafion was there * 
for the ftatute % Ann. c. i8. which ghres power to juftices of 
the peace to enter bakers* (hops and weigh their bread ; like the 
ftatute which gives the like power to infpe£l efffitbuarks* (hops ? 
And this power giTCi^ by ftatute is what never couM esift at 
common 1^W| for no man could enter another msin's houfe i and 
if the defendant be obliged to permit his bread to be weighed In 
his houfe, it would be for him tD find eridence againft himfelf. 
I adinit they hare power to pertobukte the Av^ and may buy the ^ 
flefendane'9 bread, and if the £ime b^ under due weight may 
contift him in the A^ by a proper jury ( bfit this cuftom to enter 
a man's ho^fe^ in the manner it is laid, is very inconvenientj and^ 
inconfiftent with the liberty of the fubjed. 

Ford for the pl^tiff^-^outts leet have been time out of mirid. 
?tfld St ifjfcM by our moft juicietil ftatutci that they hate hud 

j'UxifdiAion 
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jjirifdi£lion of almoft all ofienccs againft the public. Stat, 
^i H. 3, depant isf cerwfiL 

I admit that a prcfcntmcnt hjjix jurors in the torn would be 

bad» but it does not from thence follow that it would be fo.in 

the Ueti for the words in Weftm. 2- c. 13. etftc obfervetur de fu^ 

' Hiet balivo Ubcrtatis does not include the fteward of the le^. Co* 

2 InjU 388. 

• Leon. 7»S. The only true ftandard and criterion of a coMtt^legt is the cnf* 
K«iiw. 148. jQjj^ jjnj ^f2gg Qf jhe place. J&tr/v;. 140. 1 Ro* Abr.p. n, 1 2. 
Hard. 56. Lane 55, 56. Cart. 177. And where the cuftom 
only extends to afFeft the perfon by a jury o{Jix pirfins^ that may 
Bro. Pre- y^ good> but if the freehold be concerned there mult be a jury 
c?orEU*.'' of twelve. The prefcntmcnt by^ jurors is not condufive, the 
s^S- party who thinks himfelf aggrieved may have a replevin. Cr9. 

aRo. Rep. j^^^ jg j^ rpi^gj j^jj aftion of A^^ lies for an amercement in the 
srilc.107. Icet. Raft, 151. Old Booh of Entries 63.*. Crp. Jac. 582. 
Ctrth. Mat- i Brown.Ettt. 154. 168, i6p, 170, 171. That debt for an iMff<r£f^ 
Ciry* Ibm ^^'^^ ^"^ * mutuatus may be jomcd. 2 Brown. Ent. 83, 84. 

Judgment of This term Z^ C. J. gave judgment of thp court for idie 
ihe couiT. plaintiff. 

Lee C. J. — There are three counts in tlie deelaraiton to which 
there is a general demurrer ; fo that if any one of the counts in 
the declaration be good^ judgment muft be for the plaintiiFy if 
^•ne count fQ,;h count can he properly joined with the other two : and 'we 
tksnbetood^ ace all of opinion that the count upon a mtituattts is good^ and 
rhough all may be joined with debt for an amercement in a court-leet, an4 th^t 
?d '^h ^ ^^^y ^^^ "°' aftions of different kinds : the whole three counts 
^aiibe[udg. 3^ for a dfbt Created by different means, but all upon contra£l3 ; 
ment for the the tnvofirft upon inipUed contrails ih latp', and |he mutuatus upon 
pjainiiffupr 3,1 fxpre/s contra^.' and the true. way to judge of this matter is 
diwnttfrTr^to ^*'-^» 'hat whenever the fame proofs and judgment arc iii two 
the whole. count5, they may be joined ; otherwife they cannot. The pro^ 
vids part 2. ^^ ^j^^^ judgments m all the three counts are thp fame, and they 
^^'* ' * are very fin^ilar; for as debt on a/i izm^rrr/;i^;f/ cannot be main- 
tained agaiuft an cjcecutor, fo neither can debt upon a mutuatus be 
Pbwd. i8». maintained againftan executori becaufe nvager of laixf lies in both, 
Slad^% cafe» 4 Sjp. 93* I Vent. 366. debt on ^ judgment and a 
mutuatus may be joined i ior vn^^ d/^bt on a bond and a mutuattfs^ 
although there be different pleas .required^ bepaufe ^ere is the 
fa/n/f prot;efi and judgment. Debt and de^inuf^ may be joined. Bro. 
Joinder in J^ion^ pi, 9.7. In ^ SM, 772. is a precedent of a 
fecordy which was error from the C. B. argued by Serjeant 
Chefhfre and Serjeant Pengelly^ in an a£lion of debt on eai amerce^- 
puiut in a emrt'Uet sind A mutu^w JQiQed, but it v^is ijot obje^ed 

that 
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that they might not^bc well joined \ and therefore as the mutuO* 
tus m this cafe is a good count, and may be joined, we muft give 
judgment for the plaintiff, ioxjnon ccnftat : but that upon a trial 
the plaintiff might be able to prove that count, and might take a 
Terdifl upon the fame, though the other counts fliould be bad, 
and therefore we have no occaGon to give any opinion as to the 
other two counts* 
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Kenchin verfus Knight. B. R# 

RESPASS quare claufum fregit : the defendant pleads a if«caftoiii 

cuftom that all the tenants and occupiers of certain an-. ^ pleaded, 

cicnt mcffuages have a right of common in the place where, i^c. ^^^J^S 
as belonging to the faid ancient mefiuages, for all their cattle nast to it 
levant and coucbant on thofc meflfuageSj and under fuch cuftom, «*"^f ^ 
juftifies the putting in his fwine, ^c. The plaintiff replies, and oi?t^^"^*" 
coufeffes the cuftom as pleaded to be true as far as it goes ; but verfe, but • 
adds, that the cuftom goes farther ; that is, that they muft be cuftom or 
rung to prevent their rooting up the foil. The defendant demurs ^^^^ 
generally to this replication. This cafe was argued twice at the it maT, 
bir. It was obje£ted for the defendant that the replication was ^^^^ * 
bad for want ot travcrfing the cuftom in the plea. **'*' *" 

Per curiam ^When a particular cuftom is pleaded, another 
cuftom repugnant to it cannot be replied without traverfing the 
cuftom inufted upon in the plea i £or if it were otherwife, plead* 
ings would run to an infinite prolixity : but this is not the pre« 
fent cafe ; for the plaintiff, in ht8»repiication, admits the cuftom 
in the plea fo far as it goes, and then fays there is another thing 
to be done^ which is quite confiftent with the cuftom ; and that 
is, to ring the fwine, which is rather a qualiGcation of the cuftom 
pleaded than a different one ; and this repli/cation brmgs the 
matter to a fingle point, which is the' end of fpecial pleading : 
and we all think the replication is very good, but have feme doubt 

whether 
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whether the plea be good, for it feems to be new to pleaid this 
as a cuflom ;. for richt of common has not been pleaded by, way 
of cudomi only in the cafe of copyholders^ v^iich is of nc;cei&ty : 
' but we give no opinion as to the plea ; the replication being 
good) there muft be judgment for the plaintifi; 

Taylor ver/ui Joddrell. B. R. 

1MFJBLIS0K&JENT : defendant pleaded the general ifiiie ioad- 
* vertently, and now moved to withdraw it| apd for leave to 
plead a juftification that he was mafter of a (hipy that the plain- 
tifF was making a mutiny therein, and fo he imprifoned him. 
This was done in Blackburn v. iriatthnvs upon terms of taking 
Ihort notice of trial. And in Carlton r. Wragg^ Trin. 20 Gw. 2. 
defendant pleaded the general iflue \ and wanting afterwards to 
pay money into court, the defendant had leave to withdraw his 
plea, pay money into court, and plead the general ifTue again. 
In Tr'ifi. 21 Geo. 2. Water v. Btnvellj the defendant in Hilarj 
term before having pleaded two pleas, had leave in Trin. term 
following to. plead a third plea: and in Mir. 21 Geo, 2. Jeffery 
V. Walter^ ante^ 1 77. leivc was ^iven to withdraw non efija&umy 
and to plead the ftatutc of gaming. 

Fer rx/riaw— There arc many inftances of this having been 
done when the court can prevent the plaintiflF fiom fuffering any 
iuccnvenience by it, as by obliging the defendant to take (hort no- 
tice of trial i and that if there be a verdi£l for, the plaintiff, he 
ihall have judgment as of the prefcnt term ; therefore let the 
defendant be at liberty to plead a juftification, and the general 
iflue alfoj if he pleafes, upon the terms mentioned. 
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'T^HE defendant was brought up 4)y a meflenger to the feactary 
■* of.ftatc upon a ha. cor, whereupon it was returned that the 
defendant was taken up by a warrant from the fecretary of flate, 
and committed to his cuftody two years ago, on fufpicion of %* 
trenfon ; and now it was moved by Mr. Henley that theprifoncr 
might be JJlfchargcd abfolutcly. Mr. Attorney- General for the 
crown oppofed his being abfolutely difcharged, and iofifted he 
ought to give bail, although at the fame /time he admitted he had 
no particular aft cihtgh trenfon^ or any evidence thereof, to charge 
the defendant with, or lay before the court. Mr. Henley toiis 
viribus oppofed his being. obliged to give bail, and infifted he had 
a right to his liberty, this being an illegal commitment \ ijl^ Be* 
caufe there is no charge of any fa£tj or any ground of fu^icion, 
9 nor 
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nor docs the warrant mention cither \ ntly, The commitment is 
illegal, becaufe the wamrat is on)y to bring him to be examined, 
not to commit him ; and he cannot be committed to a meflenger, 
for meflengers never make any returns to jufticcs of oyer and ter* 
mmr^ and the defendant ha!i been a prifoner ever fince February 
1747. Per cunafn-^Hcre is nothing but fufpicion, no h£t al- 
Icdged.agaiiift the defendant 5 and unlefs Mr. j^tiorney "wiW un- 
dertake to profccute dircflly, artd have the defendant tried, he 
muft be dilcharged without bail; upon which it was adjourned 
till next day, when the defendant was brought up again \ artd 
Mr. Attorney then declaring that he had no inilrui^ions to pro- 
fecute, tho defendant was difcbarged abfolutely. 

Bull v^r-Stcward. B. R, 

' Efcape upoa 

A CTION upori the cafe againft the defendant, bailiff of the ™*^'?« P'"- 
^*^ borough court ef Southwarky for an efeape upon mef/ie procefs : ^t*oftht 
the declaration fets out the levying the plaint and proceedings in borough 
the borough court until the arreft, and that the defendant Alice court aifainft 
Rawlins in that afiron being ifl the now defendant's cuftody, he thcrwf!*^ 
fuffered her to efeape to the plaintifPs damage.. Upon the ge- fendant here 
neral iffue there was a verdiA for the plamtiff at laft Surry ^j^'not 
aCGzes. And now it was moved in arreft of judgment that the JJge of^'"" 
prefent declaration was ill ; iftf Becaufe it appears that the plaint any error m 
in the court below was levied againft two perfons John Warner fjj* ^^%. 
and Alice Ratlins, but only one was proceeded . againft » fo that which be 
the plaintiff by procefs againft one only, could not have had the mayjutfify. 
eScSt of htafnit below. To this it was anfwered and refolved 
per curiam, xh^t even fuppofing the plaint to be erroneous, yet 
the officer (hall not take advantage thereof iri a collateral a£bion 
as this is, and^he may juftify the arreft under the procefs, and he 
ihall not be fuffered to faj in this a£Hou that the plaintiff could 
not have had the cSeCt of his fuit below, zdhf It was objeftcd ^/^^ « ▼»- 
that the declaration doth not alledge in what manner Alice ^o^rt^JJin 
Rawlins was indebted to the plaintiff, but only in general that fuppofe 
Ihe was indebted: it might be upon a judgment, or fuch a debt «*<^^ ^!»s 
as /AflTm/ft has no jurifdifiibn of, nor docs it appear that the uni^'the^ 
caufe of zCtion arofe within the jurifdi£tlon. To this it was contraiy ap- 
anfwered and rcfolyed per curiam. That this being after a verdift, p«*" oothe 
we will fuppofe every thing proved at the trial which was ne- **"' * 
€»flary.to be proved, and that the caufe of z€tion arofe within 
the jurifdi£kion, unlefs the contrary could be ihade .to appear- 
upon the face of tills record. Judgment for the plaintiff. 
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Anonymous*' B. R. 

Amrod. ^tllS was an aAion qui tarn upon the (latute to prevent fratuf 
5*",^ . . * in the admeafurement of coals: S\t J* Strange moved for 
Intq'^um ^^*^c ^o amend the declaration, and cited 3 llv. 347. Tie 
aaion Duchefs of Marlborough v. Jt^friore^ % Stra, 890. and Wynne 

''* qui tarn v. Middleton^ which was an a£lion fbr a falfe retam of a 
member of parliament, wherein the court gave leave to amend 
the declaration } and upon (hewing caufe, the rule for the 
anlendment was made abfolttte per curiam. 
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Saunders veffus Fortcfcue. B. R. 



/ 



Konune te- A ^ homtne replegiando being brought againft the defendant 
F^B'""'^^ jf\ for the wife of the plaintifF, an alias and pluries ifTucd 
pWnfiff ••* thereupon ; to the laft of which writs the defendant appeared : 
wife, who notwithftanding that^ a capias in nvithernam was iflued againft 
diet after defendant, which was held to be irregular, and therefore all pro* 
MrVefo" • ccfs thereon was ftayed. 

p'ea, qusere, 

ftiu ftlu **** ^^^ ^*^^ ^^ ^^ plaintiff being dead fiiice the defendant's ap- 

ftay ? pearance, it was now moved that all proceedings in this a£Hon 

Skin. 337. be ftayed \ \Jl^ Becaufe the party detained is a neceffary patty 

Ctrlh? s c. '^ ^^*^ '^'^ » ^^» ^^'com the form of the condition of the recog- 

Saik. 581. nizance of bail in this aflion, which is, that the party defendant 

705- fliall appear de die in diem^ plead non cepit^ &c. ; and if judgment 

ftiall pafs againft him, he (hall render the body of the plaintiff^s 

wife, or his own body, in tvithcrnam^ and fhall aKb pay the-da* 

mages and cods recovered by reafon of the taking and detainiligy 

Cra Jic. [^^^ j^Q^ the plaintiff's wife being dead, it is impoffible to dc- 

Crp. Car. 1>^^^ *>P ^^^ perfon of the woman, or to comply with the condi- 

S9, 90. tton of the recognizance *, and plaintiff may have aui a£tion for 

I Jiid. 345. jjjg detainer /^r quod confortium amifiU 

To 
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T6 this it was anfwcred for the plaintiff, that this aAibn is 
t)rought for two purpofcs ; jjf, To remove the cuftodf of the 
perfon taken and detained; zd/y. For damaged: and although < 
the firft cannot be had in this cafe becaufe of the death of the 
party detained ; yet if the taking and detaining of the plaintiff's 
wife has been unlawful, he fhall recover damages ; and if cattle 
die pending a replevin, yet the fuit (hall go on. 

Per c^riani^t is too much for us to (lay this fuit upon a 
motion> and therefore let the plaintiff declare, and the defendant 
ittay bj pleading take what legal advantage he can. 



*s? 



Hanfon ve^us JParker. B. R. 

^HliS is an a£lion of deit upon a bond, with condition for the 
^ payment of a certain fum of money to one Lfdia Davey : 
the defendant craves oyer of the condition, and pleads payment 
poft diem to Lydia Dovey. At the trial it was given in evidencCj 
that Lydia Dovey, in converfatton touching this bond, being 
alked if the defendant owed her any money, declared he did not 
owe her any thing, whereupon the jury gave a verdidt for the 
defendants And now it was moved for a new trial, that the 
declaration of Lydia D^vey^ who was not the party plaintiff in 
this a6kion, ought not to affe£l the plaintiff; and Ly^ Dovey 
made an affida(i>ii that the money had not been paid to her, and 
that <be looked upon the defendant to be indebted to the plain* 
tiff, who was the obligee in the bond. 

But per curiam — A new trial was refufed, for Lydia Dovey is 
to be confidered as if (he were reallv plaintiff, and tlie a£lion 
(as appears to us) is brought for her oeneGt ; and if the condi- 
tion of the bond (Ceing taken for payment of money to her) 
was capable of any explanation, it ought to have been explained 
to the jury at the trial,^nd we cannot admit of effidaviu to ex- 
plain evidence given at a trial, fo the plaintiff took nothing by 
the motion^ 
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Skelton ver/i/s Hawling, Executor, &c. B. R# 

tor*«*^* CJf^iT'OiV brought *i/ tipoaabond againft £/i% Mnddox^ 
iniBliihatw ^^ ftdminiftratTix, who fufercd judgment to go againft h«r 

cQBftBffes bjr default : flic mnk^s her will, a«d the defendant Haixf/ing 
liflfc^iTt'tr ^^^^^^^'^ thereof, and dies; and this aflion upon the judgment 
to agaioft " brought againft Hawling^ fujjgefting a it^mjiavk. HnttfRng 
Embyde- pleads that hc has fully admin iftered the goods and effcfis of 
Siereby^id- ^''^* Maiiox ; and to prove a devqftavit the judpiient by defavlt 
aitsaflettUi was given in evidence at the trial ; and whether a judgment by 
hit haods, default againft the defendant's teftatrix, who was an adminitlra* 
J2 to*fay'' ^^^^ '* ^" evidence of a devafiavity was rcferved for the opinion 

thecontrvy, of the COUrt. 
in m aOioa 

i!!d[mnt ^^** ^^^ plaintiff it was irtfiftcd, that if an executor or adttiini- 

Aiggefting • ftrator confcffes judgment or fuffcrs the fame to go againft him 
Aevifttviu by default, he admits afl'cts in his hands, and is eftoppcd to fay 
tire contrary upon a devaflavit returned, and fb is a jury- 
I Salk. 310. Ccmyn 87. S. C. And in 6 Mod. 308. if an exe- 
cutor fufler judgment to go againft him by default, upon exe- 
cuting a writ 6i inquiry he fliall not give evidence of want of 
affdts, for he is eftopped, as if it had been the cafe of an heir, 
for he frould have pleaded plene admlwjlravit^ or fpecially, mAeit 
aJfcU he has. So if judgment be given againft an executor upon 
demurrer, and execution be awarded, the (heriff cannot rrtom 
nulla hahet bona teflatoris^ but is to return a dcvaflawt^ as if it 
had been found againft the executor by verdift ; iox per curium — 
He hath charged himfchF by his own plea, Cro. Eihz, 102. 
altw.1075. tP'harton v. Richardfoity ividoiv^ adminiftratrix in this court, 
Trhtity term, 10 Gto. 2. there were two fcire facias* s againft the 
defendant as adminiftratrix of her late hufliand, to fliew cauft? 
^hy IVhavtcn ftiould not have execution of a judgment recovered 
againft her hufband, both which writs were returned mcbi/s, 
whereupon Tifcire fieri inquiry iflued : the defendant attended the 
execution thereof, and offered to lay an account of the affcts of 
her late hufband before the flicriff and the jury \ but the plaintiff 
infifting that the award of execution upon the faid inoo nichiis 
was legal evidence of affets, the jury found a devaftavit ; after- 
wards flie appeared to the fcire fieri inquiry ^ pleaded plene admi^ 
nifiravit^ and travcrfed the inquificion which found SLulevafiavit^ 
' but not expelling to fucceed in the trial of this iffue, flic moved 
the court to have the award of execution fet afidc upon thfc fcire 
facioj'Sf and to be permitted to plead thereto, upon proof to the 
court that the affets in truth amounted to a very fmall fum, (in 
comparifon to the debt in demand,) which ftie offered to deliver 
up, and to be examined upon interrogatories ; and though the 
court thou}3rhttbis a very hard cafe^fhe having had no notice of the 
fcire faciais^ yet they refufcd to let her in to plead to the fdrt 

facias*!^ 
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Jacia/s^OT to relieve her, Xhe having acquiefced too bog.- Frdm 
this cafe it appears plainly that the counfel for the defendant 
Ricbardfan, and the court, took it to be certain that the award 
of execution after two mchils was evidence of a confeflioa of 
aflets. 

There was a cafe of Cballoner v. Challoner^ before Lord Hard^ 
wch, at the fittings in Middiifex after Hilary term 17 ^6. The 
plaintiff haying recovered a judgment by default againll the de- 
fendant as adminiftratriz, in debt upon a bond given by the in- 
teftate, brought an adion upon that judgment againft the fame 
adminiftratrixy fuggefting a dtuajlavit : upon ml detinet^ the 
plaintiff at the trial gave in evidence a copv of the judgment bv 
default^ which was held to be fufficient evidence by Lord Hara* 
vncke^ who fent for SalkeU^s reports into courts and held I Salt. 
310. for good law. 

On the other fide it was argued for the defendant Havtlingy 
that although the judgment by default againft Maddox might be 
Gonfidered as an admiffion of affets by her in cafe an a£Uon had 
been brought againll her upon that judgment, yet in the prefent 
a£lion againft her executor it Ihall not be fo \ and there is no 
cafe in the books in point for the plaintiff. 

In Birdr. Culmer^ Hat. 178. and I RoL Abr. 929. B. p. 3. 
the defendant pleaded plene admsntfiravit^ and afterwards reli3a 
verificaAme cognovit aBionem ; and Richard/on prayed judgment 
de bonis propriis i but the court faid that the judgment only con- 
Teffed theadion, notaffets» and the plaintiff had judgment only 
de bonis iejlatoris. 

" If a judgment by default be evidence of a devaflavit, why does 
not the plaintiff immediately thereupon take Out Execution de bonis 
proprus ? and yet this never was done. 

As to 6 Mod. 308. that is a refolution upon no cafe ftatedj 
and the cafe on a demurrer in Cnp. Eli%. 102. differs very mucn 
from the cafe at bar, and fo does Wharton r. Richardfon. 

If every judgment againft an adminiftrator or executor by de- 
fault be evidence of affets, they muft be obliged to controvert every 
a^ion which ihallbe brought againft them, which would be of 
great inconvenience, for whoever pleads plene adminijiravit does 
fo at thfe peril of cofts. * 

Before iktfat. ^isf sW.t^ M. e. ^4. / la. (here vTat fto 
afiion againft an executor oi an adininiftrator. 

Sa The 
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The court after having taken time to confidcr gave judgffltnt. 
That if an executor or adminiftrator fufitrs judgment to go by 
default or confeffion, and an afiion be brought againft him on 
that jodgnient, fuggefting a devaftavit^ he cannot plead plene ad- 
tninijlraviti for by the confeffion of the judgment, or letting it 
go by default, he has admitted affets to the amount of the de- 
mand } and it is the fame if the a£lion on the judgment be againft 
the executor or adminiftrator of an executor or admiuiftrator. 
Judgment for the plainfiff. 

Ryall verfus Rolle, In Chancery, before Lord 
Hardwicke, affiftcd by Lee, Chief Juftice B. R. 
Parker, Chief Baron of the Exchequer, and Bur- 
nett, one of the Judges of the C. B. 

Mortgage of TX/HO dcliTered their opinions feriaiim upon the 27/A of Ja* 
goods and VV nuary^ and unanimoully gave judgment, riiat if a man 
chofc8in*c- njortcTfiges his goods and chattels and debts for a valoaUc eonG- 
duient a» deration, and the mortgagee permits the mortgagor to keep 
againft ere- pofleiTion, and to have the ordering, felHng/and difpofing thereof, 
**^7' &c^* this gives the mortgagor a/alfe credit, is fraudulent againft ere- 
benr>cdeii- ditorsy and the mortgagor afterwards becoming bankrupt, the 
tercd to the affignecs Under the commiffion are entitled to have thefc goods, 
n»rw««- i^c. for the benefit of themfelves and the reft of the creditors 
feeking telief under the commiflion, and the mortgagiee can only 
come /// for his proportionate {hare under the commiffion. 

The principal part of the cafe was this : That Harvefl and S//- 
vens were partners in a brewhoufe at KingJIon upon Thames : that 
Harvcjiiox a valuable cOnfideration mortgaged to Potter in truft 
for Stevens his {Harve/Fs) moiety of the brewhoufe, coppers, 
coolers, backs, tunns, tubs> goods, and chattels, and debts in 
the brewhoufe and trade; that from thenceforth afterwards /for- 
v^ and Stevens (lill continued to cairy on the trade together, 
Harveji appearing in every refpeft as much proprietor and owner 
as he was before he made the mortgage, having joint poffeflian 
of the brewery, and acted in every thing as he had before done, 
and fome time afterward became a oankrupt. 

The general queftion therefore was, "Whether this mortgage as 
to the perfonal eftate wa# not fraudulent as aeainft creditors 
within the ftatutc of the 21 Jac. i. c, i^.feii. 1 1. ? which cnadls, 
*« That if at any tinic thereafter any perfon or perfons (hall be- 
'( come ^bankrupt, and at fuch time aB they (hall become bank- 
*' rupt, ihall by the confent and pcrmifiion of. the true owner 

« and 
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«< and proprietaryi have in their pofleflion, order, and (Ufpofittoiit 
<< any goods or chattels whereof they (hall, be reputed ownersf 
^< and take upon them the fale, alteration, or difpoGtion as 
** owners ; that in every fuch cafe the comaiifTioners under the 
<* commiOion of bankrupt (hall have power to fell and difpofc 
<< of the fame (or the benefit of the creditors who (hall feck relief 
<< by the f»id commifTiony as fully as any other part of the ellate 
<< ot the bankrupti ' and for the better payment of debts, and 
<< difcouraging men to become bankrupts*" 

It was argued at the bar, that there was a great difference be« 
'tween zpaivn of goods and an hipothecation or mortgage thereof; 
for that goods panvned mud be delivered to the panvnee^ who has 
no property in them, but they are only depoTited as gages or 
pledges: but goods mortgaged need not be delivered. Juftitu 
Inftit. lib. 4. ///. 6. fet\ 7. To this it was anfwered and refolved 
by the whole court, that a mortgagee of goods moveable^ and chofes 
in aBion^ is the true owner thereof, and that therefore the fame 
ought (o be delivered to the mortgagee as much as they mav, or 
poflibly eao be ; that is to fay, by delivering the goods themlelves . 
fpeciiically, or the key of the warehoufe wherein they are, w^th 
the pofleflion thereof; and by delivering the muniments, books 
and writings, relating to the ehofes in aBion^ and enabling the 
mortgagee to reduce the fame into pofieifion by aftion or fuit. 
And as this has not been done in the prefent cafe, and Harvefi 
ftill appeared to be the reputed owner of the moveable goods and 
cbofes in aBion, the whole court adjudged the mortgage to be 
fraudulent as aforefaid, and Lord Hardvfich decreed aC'v 
gordin^ly. 

Rex verfus Phillips. B. R, 

A Rule was made by confent to try the validity of a by-law^ g^ ^j,^ 
and that if the by-law (hould be found to be a good one, there ii a 
then the judgment upon the information ihould be entered for ^ ^7 *^^ 
the profecutor : if bad, then for the defendant. It was found to ^ 
be a bad by-law ; and now it was moved that there might be no 
cofts. But^r totam curiam — The judgment muft be entered ac« 
<;ordiDg to the rule, and cods follow of courfe^ 

Brewfter verfus Capper. B. R. 

DEFENDANT pleaded a mifnomer in abatement^ which was what IM 
after an imparlance^ thus : " At which day came Ham John be • *«»•* 
«* Cr^i^^^r, (the defendant's true name,) who is fued by the name ?^P| ^ " 
<< of John Capper^ &c.'' to which the plaintiff demurred \ and JLaam in 
pbjefled, that this plea being in abatement^ ought to have been. ' ^ 

S 3 pleaded 
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pleaded of the fame term with the declaration, or after ^ J^eeial 
impariancey and that this is after a general imparlance. Biit per 
nyri/i«i— This imparlance by the true name is/pecial for this pur- 
pofe^ but if he had faid venit pradiB^ John Capper^ it had been 
bad } for that would have confefTed that John Capper was the 
true name. Kelw. 93. b. Judgment for the defendant, 

Wolfe verfus CoHihgwood. B. R. 

Although ^6MM0N rule upon the (heriflF of Surry to bring into court 
uke?ri5l '^^^y ^^ ^^^ defendant. Mr. Smythe tlie king'^ couofel 

bondVn the' "loved to difcharge diis rule, alledging that the (heriff had taken 
iHt. H. 6. a bail-bond, which he was obliged to do by ihc^at. Hen. 6, and 
S»^*^n m" ^^^ permitted the defendant to go at large, and could not by law 
the plaint^' ^^^ his body again and bring it into court« 

ihall not be 

eluded! "**" -^'^ C. J. — ^The flieriff mud cither bring in the body or juftify 
good bail in court, for the plaintiff' is not to be concluded by 
the a£t of the (heriff. 

Defmifcn J. — ^The (heriff* takes the bail at his peril upon the 
^al. if. (Si* fo the court refufed to difcharge the rule. 

Harris ver/iij Evans. In Scacc. 

Leafeforone TjJ&R curiam-^ A Icafc to hold to R. Harris from Michaelmas 

foTw*' ** '^ ^°^ °"^ y^^^* ^"^ ^^ ^^^ ^^'^ ^^ three years, or any further 

three yc^M, tcmi of years, as the faid N^ Evans and R. Harris (hall think 
aithe^aities fit aiid agree, from and after the expiration of the faid term of 
ihaii a^jrec, ^^^ yc^Xy is a Icafc for two years ; and after every fubfcqucrit year 
begun, is not determinable till that be ended, like a Sali, 414, 



Evans verfus Underwood. B. R. 

What It a A CTION upon* a promifTory note brought by Evans the in- 

negotiable /» dorfce againd Underwood the drawer. The note fet out in 

Ae ftlt.^'* the declaration is, i« I promife to pay to George Pratt^ or order, 

4 Aim. c 9. ** eight pounds, upon the receipt of his the faid George Pratf% 

(( wages due from his Majefty's ilnp the Suffolk^ it being in full 

<< for his vages, and ptize-money, and (hort allowance money 

<< for the faid (hip." The indorferoent bv Pratt is fet out ; an4 

it is averred that the defendant received tne faid wages from the 

iaid fbif , Uppn ^on affUm^tt pleaded ^^ jury gave ^ terdift 

for 
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for the plaintiff: and now it was moved in arreft of judgment 
that this note was not negotiable within ihtjlat. 4 C?" 5 Ann, c, 9. 

Mr. Hume Campbell for the plaintiff, to (hew this was a nego- 
tiable note, cited feveral cafes, and principaUy relied upon 
Andmvs v. Franklin ^ which was m Hilary term 3 Gto* I. in this 
court : cafe upon a promiffory note to pay money within two 
raootha after the (hip called the Drvo^xrtf ihould be j^aid off; 
and' the plaintiff declared upon the ftatute. It was there iafifted 
that the note was not negotiable^ the promife to pay being upon a 
contingency which might never happen. Sed per atriam-^The 
paying off the (hip was morally certain^ and the ii«te is within 
the ftatttte» and negotiable* And in Coiehan v. Cm^ Mich. 
15 GW. 3. in C, B. J. Cooke on 2^tb of May 173a made apro- 
miflbry note, whereby he promifed to pay to^« Dtnham^ oi o»ler| 
1 50/. fix weeks after the death of his father J. Coieki efq. for value 
received, which was indorfed to Coleban. J. Cooke the fathcf 
died AposiJif I74i> and the indorfee brought an adion, and had 
judgment in the Common Fleas, that the note was negotiable af- 
ter three arguments, for there was no contingency whereby the 
note might never beeome payable, and was only uncertain as to 
the time : and the judgment of the C. B. was affirmed upon a 
' writ of error in B. R. Mich, term 18 Geo, a.j and the court sStra.ta]7, 
faid that no certain prccife form of words are neceffary to be 
ufed in a bill of exchange or note of band, and that <* I promife 
*' to be accountable to A. or his order for 100/. valued received^" 
would be a good tiegatiabU promiffory note. 

On the other Gde it was faid by Mr. Ford for the defendant^ 
that the cafe of Andrevfs and Franklin was never determined ; 
and that in the cafe of CJoban v. Coohy the payment was certain 
in all events, for the father muft die fome time or other ; but it 
was uncertain wheth^ the (hip St^^/i would ever be paid off or 
not. 

Lee C. J. --The cafe of Andrews v. Frankljn is very like the iStoi.M. 
prefent. We will look into that cafe and fee whetl^ it was de- 
termined, 'f he court inclined to give judgment for the plaintiff^ 
and after looking into the cafe cited, did fo, ut attdivi. 



S4 
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Traverfe verfus Buckley and his Wife. In Chan-? 
eery, before Lord Hardwicke, affifted by Sir Joha 
Strange, Mafter of the Rolls. 

If a bill be ^HIS 15 a bill exhibited againft hufband and wifci who are 
aaiSi baron J^*"^ adixiiniftrators in her right of the goods and eff^s of 

and feme, her former hufband, for an account of his perfonal eftate, (9V.. 

and iheaions Upon the 6th ofOEloher loft both the defendants were ferved with 

^eift of ^ ayw^fl?/i<i in* f ranee; the hufband continuing abroad, the wife 

contempt, cpmes into England^ and for want of an appearance is taken up 

and after- fey proccfs of contcHipt, which ifTucd againft them both: flic bc-^ 

hfflmpear^ ing a prifoucr gave a bail-bond for her appearance, and applied 

ancr, and for time to anfwcf, which was* refufed, unlefs fhe would enter 

prays time j^^r appearance with the regifter, which fhe accordingly did, an4 

wi h°ouTher thereupon had time to anfwer feparately without her hufband, 

huibandythis 

isieguiar. If ^^8 movcd on her behalf, that it is irregular to take up a 

feme covert upon an attachment to compel her to appear fepa- 
rately; and fecondly, that her fubfequent appearance fiiall no( 
hinder her from talcing advantage of the irregularity. 

Mr. Attorney-General for Mrs. Buckley'^k feme covert^ ex- 
cept in very particular cafes, (where fhe is feparately interefled,) 
cannot ad either for herfelf or hufband : but where both are 
parties, the hufband can appear for both ; her ads alone cannot 
afTed him : and aUhough fhe be executrix or adminiflratrix, flic 
can do no ad without hii^ ; becaufe if (he could, {h<: might 
thereby make him fubjed to a devq/tavit^ and fhe could not be 
anfwerable for it. If an adion be againft the wife inlv^ then fhe 
may appear, and the hufban4 may take advantage ot it : but if 
they h^ joined in the adion, the hufband is to do every ad in the 
court of juftice where the adion is. The hufband fhall have all 
her property during the coverture, and her anfwer in the prefent 
caufe without her hufband will be nugatory, for no decree can b^ 
made againft her alone; and I therefore infifl that this appearance 
by the wife alone is void in point of lav/, and the attachment againfk 
her is irregular; and therefore the taking the bail-bond was un- 
der a durefs much greater than a durefs in a private cafe, as being 
done under the fandion of this court* . 

^dly^ It is objeded for the plaintifT, that ^tfemey by appearing 
and praying time to anfwer, has waived all advantage fhe might 
have taken of the irregularity (if it be one). To this I anfwer, 
that her^anfwer in this cafe without her hufband will not (even) 
bind herfelf, much lefs can the court make any decree thereoq[ 
to bind her hufband. 
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On the other fide, it was faid for the plaintifF, that the J^m^ 
emtert haying entered her appearance, and prayed, and had time 
to anfwer, the queftion now is, not how far the plaintifPcart go 
on, or the court can proceed to a decree, but Whether this court 
can difcharge her fron^ thefe a£ls of her own ? 

This court is often under great difficulties by rcafon of the 
pon-refidence of parties in the kingdom, and therefore it will take 
sdl reafonabfle and equiuble methods of extending its procefs for 
relief of fuitors ; and this is the more requifite to be done in thi^ 
pourt, where the parties to a fuit are frequently more numerous 
than in the law-courts, where they are feldom fo ; and it is every 
day's pra£lice in this court, to fugged in the bill that fome of the 
parties are beyond fea, and you cannot compel them to appear^ 
and to proceed againft them and the re/l upon tbat allegation. 
The cafes of BM and Hyde, Eq. Ca. Ahr. 6$. and Dubois ▼. 
jp^cf (hew tbat this court ought to extend its procefs as fa^ 
96 poflible tQ compel appearance* 

And of this opinion was the Lord Chancelkr and Mqfier ofth^ 
Rolhf and held the procefs of contempt regular, and the appear- 
ance of the wife good, both at law and in this court : to prove 
which Lord Chancellor cited Stjl. 475. Att La v. The Lady Bal* . 
finglas. And i Sali. 114. Carpenter v. FauRin^ (hews that an 
appearance entered for the wife without the nufband is not void$ 
and if (he alone be arrefted, (he ihali not be difcharged but upp|i 
coinmon bail, and then new procefs (hall go againft the hufband . 
With an idem dies given to the wife ; fo is i Mod. 8. The Majler 
of the Rolls cited tfortvood v. SttevenJ^n, Pa/ch. 10 Geo. 2. where 
the hufband refufed to appear for his wife. She was brought in, 
f n cuftqdy by a habeas corpus^ and moved to be deliyered to John 
Doe and Richard Roe^ which is tantamount to an appearance i 
and it was granted, and (he difcharged. This cafe proves that an 
appearance for the wife a|one is not void iq law. 
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Anonymous. B. R. 

Aa«geM*s A PPLICATION being made to a judge for an order to tax 
ktwoir -^*- *" attorney's bill, he made ?n ordfcr for the taxatioa 
thereof upon the ufual undertaking to pay what (hould appear to 
be due thereupon. The perfon who obtained the order attended 
the Mailer feTeral timesi but the attorney wfaofe bill it was never 
attended ; and the Mafter rcfufed to tax the bill ^ partem be* 
caufe it. was a bill for agency. And now Mr. Law/on moted dsat 
the Mafter might tax it ete parti* But per curiam — It is not 
within the z€t of parliament : and the Mailer faid he never taxed 
a bill for agency in his life : fo the judge's order was held to bo 
irregularly obtained. 

Lamii verfus ScwelL B. R« 

A foreigner ^nHE plaintifF refides at Dunkiri^ and is a merchant thero;. 
to"?!«^folu*' ^'^^ ^^"^^ nwved he might give fecutity for cods, or tha^t 

rkyfOTcmis! ^^^ proceedings might flay until be did (b. Bed per jpuriam^^ 
This was jefufed, becaufe it would afi«£l trade, and be excluding 
foreigners from obtaining juftice in our courts, and is never done 
but in a£lions qui tam^ &c. And they cited flumtrte v. Mafan^ 
wherein this was refufed. 

Rex verfus Epifcopum Elienfis. B. R. 

Where it » *n ULE to fliew caufc why a mandamus (hould not go to the 

*^^?^"* ^'fioprf^h^ commanding him to hear an appeal made to 

7ifitor of a h*"! as vifitor 01 Trinity coHege in Cambridge^ by Dod^or Edward 

college, the Vernon j who has therein complained that he has been wrongfully 

not'* tnfa ^'^P"^^^ ^^ ^^* fcuior fellowChip in the. college, contrary to the 

nmnSainus, ftatutcs thereof, made upon affidavits that the bi/bop declined 

nor bas.it hearing the appeal until he could be (atisficd that Ike htd a right 

S:SXd to vifit the college. 

whether a maadantts lies to a t ifitor of a coUcfii 

Upon 
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Upon ihewisg caufe DoAor Fernom grounded the ki/haf^s right 
to vifit upon a body of ftatutes given to the college by Ed. 6. for 
tkc goTeroment thereof, wherein among other things the itfi 



^Efyi for the time being, is to be the viiitor of the college; and 
DoAor Vermn fwears in his affidavit that he believes ihefe fta^ 
tutea of SiL 6. are the ftatutes which are binding upon the coU 
leMj and to a. true copy of them taken out of a book in the hands 
of 4he lybop^ which appears to be figned by the king and hia 
comoiiilieners, but has not the great feal to it. 

On tlie other fide, againft- a tttattdamuSj it appeared to the 
court that thefe ftatutes of id. 6. have never been put in ure ; 
that the Bi/hops »fEiy for aoo years laft paft have not viGted this 
colkge I that thefe ftatutes are no where inroUed ; that another 
body of ftatutes were given to the college by ^een Eliz. in 
Vthich thofe of Ed. 6. are not taken notice of, although contra- 
di&ory in many inftances ; the college annually on the i6tb of 
Decemkr commemorate their founder and benefactors ; and 
among the reft the preacher from the pulpit only fays of Edward 
the 6ibf that he confirmed his father's grant ; but when he comes 
to ^deen EUziheth he fays, *^ Jbe gave us the ^attttcs by nvhicb 
<< w€ are governed.^* Befides, all the members of the college 
take an oath that they will obferve and keep the ftatutes of ^teen 
EUzakths and the book of the ftatutes of Ed. 6. nor any copy 
of it, is to be found among the archives of the college, nor does 
it appear they were ever received by the college, or that the bifliop 
of Ely has ever a£ied as vificor. 

Lee C. J. — It appears from the affidavits laid before the court . 
that there has been an appeal to the B'ljhop ^ Ely as viCtor \ that 
the Ufin^ has declined exercifing any vifitatorial power in order 
to take the opinion of this court whether he has any right to 
exercife it, and the affidavits only go to belief that the biftiop is 
viGkor: on the other fide it appears that thefe pretended ftatutes 
of EdvMrd 6. are found in the hands of the bijhop^ without the 
great feal, and not in the' college, and that the bijhop never 
vifitcd the college, and this is to induce a belief that there are 
no real ftatutes of Ed. 6. 

This IS a controverted queftion, and it is not at all clear to the 
court who is vifitor \ and if we had feen and read all the ftatutes 
of this college, we have no authority to determine who is vifitor, 
that being the proper province oizjury. 

I (hall give no opinion whether a mandamus to a vifitor of a 

' college be proper in any cafe whatever, it being a queftion which 

has never yet oeen determined; \JJhif^% cafe, 5 Mod. 452. comes 

the neareft to the prefent cafe, wherein the then moft eminent 

counfel at the bar were coQQemcd. Serjeant Wright^ (afterwards 

liord 
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Lord Keeper,} Cooper and Pratt, for the mandamus to a vifitor of 
Univerfity College in Oxford; and Nortbey, Harcourt, anfl Sir 
Sartb. Shower againft it ; and though the court was moved fere- 
Tal timesj^ yet at laft they would do nothing in it. 

It is well kqown that this court cannot grant a mandamus to 
compel any per(bn to ezercife a jurifdidion which thatperibn is 
pot moft .clearly and certainly appointed to, and bound by law to 
exercife % and it would be moll unjuft to grant a mandamus to the 
bybop in this cafe, who feems to decline the right of being vifitor i 
for if he reallT has.no jurifdi&ion, he might be put to great trbable 
and exp^nce by a prohibition. This is not like application to be 
admitted into corporations to try particular rights, but is to com- 
mand a man to exercife a jurikli£lion which he himfelf knows 
pot whether he has any right to it or not ; and no inftance can be 
• found where the court ever granted a mandamus to a perfon to 
exercife a jurifdidion which it was doubtful whether he had 
power to exercife or not; and therefore I am of opinion the rul^ 
pught to be difchargcd, 

Wright ]. ad idem* 

Dennifon J.-«^This cafe "is very diflfbrent froip the cafes of 
piayorsi &c.; for if it appears doubtful whether a man be dvij 
ele^ed mayor or not, the court will grant a mandamus to try it« 
1 (hall give po opinion whether a mandamus in any cafe ought to 
^ go to a viGtor of a college, but judges have always been difpofe4 
pot to meddle ^ith the{e private donations* 

If we grant this mandamus we mud fuppofe the bfjbop is vlfit'- 
pr when fuch a fuppofal may be falfe, for the bi^op does not 
tell us he is a vifitor ^ apd if we (hould grant the writ, and the 
crown be vifitor, might not the Attornfy^General come for a pro^ 
bibitionj fo that this coprt would be a£ting moft abfurdly by com* 
manding apd prohibiting a man to exercife one and thie fairia 
jurifdi£lion \ Why then does not the bijbop proceed to. determine 
Vpop the appeali And if the crown has a right as vifitor, the 
Jttorney-Generai may come for a prohibition^ and the matter may 
be properly tried. 

Jp^cr J. ad ideiii„ ' 
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Simmonds verfids Middleton and another, the Bail 
of Parminter. B. R. 

^T^HIS was an viCtion by original writ, wherein the plaintiff F'raaice. 
-■' obtained judgment againft the principal, which was affirmed ^" "«*;^ '• 
upon a writ of error in the Houfe of Lords upon the 2 2d day of l^^i ^IL 
February 1748. 

Before the writ of error was brought, viz. on the 2^th of 
^pril 1 748* a capias ad fatisfaciendum was left with the (herifFs 
of London in ofder to have a mn eft inventus againft the defend- 
ant i'^jnn/W^r returned thereupon, and to ground 2l fcire facias 
againft the bail. On the 27th of the fame jipril the writ of error 
was allowed, and notice thereof given the 30th, which depended 
in the Houfe of Lords until February 22, 1748, when the judg- 
ment was affirmed ; whereupon the plaintiff fued out a fccond 
ca. /a. zgdin^ Parminter, teftcd the i^th oi Fdruary 17481 re- 
turnable the firft return of Eafter term 1 749. Parminter then 
filed a bill againft the plaintiff in the Exchequer, and thereupon 
obtained an injunAion, which was not diflblved until December 
laft, when the plaintiff fued. out thd fir ft y£-/WyariAr againft the 
ball, tefted the laft day of laft Michaelmas term, and returnable 
the firft return of laft Hilary' term, whereupon a nichil was re- 
turned, and thereupon the kconA fcire facias againft the bail was 
fued out, tefted \\iz firft day of Hilary term laft, and returnable 
on tlie oBave of the Purification y which was the 9th of February^ 
and the defendants (the bail) not appearing, a nichil was alfo re- 
turned upon that writ \ and upon the laft day of laft term the bail 
came late at night, and obtained a rule for the plaintiff to fhew 
caufe why the ca.fa. againft the bail and the proceedings on the 
fcire facias (hould not be fet ^fide. 

And now upon (hewing caufe, the court held the dx^ ca.fa. 
fued out before the allowance of the writ of error was regular, 
although the fherifFs could not have arrefted Parminter thereupon 
after notice of the writ of error $ and as it appears that the firft 
ca.fa, is now returned non eft inventus^ we will fuppofe it might 
be fo returned after the writ of error was fpent, nothing appear- 1 

iitg to the contrary ; and therefore it is regular. As to the fecond 
ca.fa.^ we have no occafion to fay any thing upon that : here 
appears one ca, fa. regularly iiTued, returned and filed, and that 
is fufficient to ground tht fcire facias againft the bail, and there- 
fore the rule muft be difcharged, which was accordingly dif- 
charged upon the 26th of May 1 750 ; and the fame day execution 
was awarded againft the bail, although they furrendcred Par- 
-^^ minter 
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fnint^r in difcharge of themfelves upon the fame 26th of Mlaf 
after the rifing of the court before a judge at his chambers. 

Bail moft And thereupon the bail came again to the court this term, and 

fender the obtained a rule to (hew caufe why the award of execution againft 
quITtol of *cm fliould not be fct afide for irregularity, upon an aj^davit 
the return of that the prwcipai was rendered to prifen upon the rery A^f 
riw fccond nv hereupon the former rule to quaOi the fcin ficia/s was dif- 
fcdemrctt^ charged, and upon an affidavit that they had the defendant P^r- 
na» or they tfiinter ready to be furrendered at the hall the lad day of bft 
^ic w?^^*'* /f/Airy term, in cafe the court had not then made thefaid rule to 
•waiThe ** fl>«^ caufe why ihtfcirefoiims's (bould not be qualhed. 8ed per 
ttaM djy. rr/riVii»—- The bail are now fixed abfolutely with the damages and 
cods, for they ought to have rendered the defendant upon the 
^6th of May ^fitting the courts and they came too late to a judge's 
chan)t)er8 after the court was rifen \ and in {lrt£lnefe^ as the pro- 
ceedings are regular, they were fixed upon the quarto £e of the re- 
turn of the kcond/ctre/adaSf which was the laftday of laft terns 
after the court was rifen ; and fo the rule to ihew caufe why the 
award of execution (hould not be fet afide was alio difchaigcd. 

Thruftout, of the Dcmife of Small, verfits DeQDjr 
and others. In C B. 



Baron fcifed 
in fee of 
lands in A 



pJECTMENToflandsin Swillandin the conttty kA Suffoli : . 
«»«« .,.-«. ^^^ ^^^ ^**' ^^^ following cafe was made for the judgment 

a*nd*femc* of the court : That Henry Tampion bcinjj fetfed in fee of certain 
feifed in fee lands in Somerfham in the county of Stiffolk^ and Mary Hammond 

c before"' *^^"S ^^^^^^ *" ^^^ ^^ ^^"^^ ^" StvWand^ (being the lands in quef- 
niarria^e tion,) by indentures of leafe and releafe of the 22d and 2^6 days 
fcrticthe of June 1727, in confideration of a maniagc then ihortly aftep- 
^llZ^^ wards to be hid between the faid Henry and Mary, did rekafc 
]ife,texnata- and convcy unto James Hailes and Samuei Dynes and their heirs 
dcrto the thc lands in Swil/and now in queftion, and the lands in Somer'' 
^^IZlilfi^^^ to the ufes following; (that is to fay,) as to the lands in 
the ciiiidren Swillandy to thc ufc of the Ctid Mary in fee, until the folemniza- 
of the mar- XAOU of the faid then intended marriage ; and as to the lands in 
efut''.s!'&c? Somerfham, to the ufe of die ifaid Henry in fee, until the folem- 
as the feme nlzacion of the faid marriage, and from and after ^he marriage, 

Aall ap- 
point, and for want of fuch appointment, to the chiMren equally and their heiit at tenants io com- 
moni and for wiint of fuch ili'uey to fuch perfons and ufes i^t the feme iha>l appoint, and fur wane of 
fuch appointment as to the lands in C. to the heirs of the feme j and as to the landt in A* to the he.rt 
of the baron. Baton dies leaving one fon only, the feme appoints the wht»le to Mim hy bcr «iU ; iMt 
if the fon dies without ifhie, and uidcr 21, d»e appoints the whole to ttrangers| be diet aoder age 
•r.d without iPue. Thi^ is either a good appointment, or if it be not, is a good executory deTife of 
(he fcme*s refulting ufe in the lands in C. and thecefo^e quacanq. via dau, the heirs on the part of 
rhr frme hafc no uUc to the lacdi in C. But if the appointmcAt be b^, the faclr es parte cIk baron 
has title, ' 

then 
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then as to all their laods both in Swilland and Smrurfbam^ to the 
ufe of the faid Hinrj for his life, and after his deceafe to the ufe 
of the faid Mary for life in bar of dower ; and after the deceafe. 
of the furvivor of them, then to the ufe of fuch child and children 
oti the body of the faid Mmtj by the faid Hinrj to be begotten, 
and for fuch tftate and eftates, and fubjeA to fuch powers, pro« 
vifees, conditioni,and lifnitations, as the faid ^/ir^, not withftand* 
xng her coverture, ihall by any writing undtr her hand and feal, 
or by her laft will and teftament in writing, atteiled by three or 
more credible witnefles, limit, direct, and appoint the fame ; and 
for want of fuch limitation, dire£kion, and appointment, to the 
life of all fuch children on the body of the faid Marj by the (aid 
Htmrj to be begotten, and his, her, and their heirs, equally as 
tenants in common \ and for want of fuch iflue, to the ufe and 
behoof of fuch perfon and perfons, and for fuch eftate and 
eftates, and under fuch protifoe6,ccmdttions,and limitations, and 
in fuch fdrt, manner, and form, as the faid Mary Hammond^ 
during her faid coverture, or at. any other time, and as well mar* 
ried as fole, ihall, in and by her lad will and teftam^nt, or by 
any other writing or writings, deed or deeds, under her hand and 
feal attefted by three or more credible witneiTes, give, order, dif- 
pofe, declare, limit, or appoint the fame, or any part thereof^ 
and as the faid eftates fo to be appointed (if any (hall happen to 
be) (hall refpefiively end and determine, and for want of fuch 
gift and appointment, then as for and concerning the premifes in 
SwWandj (now only in queftion,) with the appurtenances, or fo 
much whereof no fuch difpofition (hall be made, to the ufe of 
the right heirs of the faid Mary for ever ; and as for and con* 
eeming the lands in Sotiurfljatn, or fo much thereof, whereof no 
fuch gift or difpofition fliall be made, to the ufe of the right heirs 
of the faid Henry TampUn for ever. That the faid marriage 
(bon afterwards was had, and Henry Tampion thereupon entered 
into all the lands, and was feifed under the fettlement, and died 
in 1729, feifed of the lands both in Somerfiam and Stui/iand^ 
leaving the faid Mary his wife and One only child by her, 
Henry. 

That Mttry the widow, upon the death of her hu(band, entered 
into (ill the lands both in Somfr/tam ^nd Swil/and, and was feifed 
thereof under the faid fettlement ; and being fo feifed, by her 
will of the 25/A of November 1733, properly attefted, gave and 
devifed unto Henry Tampion her fon, and his heirs for ever, all 
the lands in Svniland and Somer/bam s but in cafe her faid fon 
ftould die before his age of ^i years, and without iflue, then (he 
gave the faid lands in Swi/iand to her brother Jofeph Clarke^ and 
Ann Pro&or her-iifter^ the wife of Boycott Pro^or^ and to their 
heirs for ever, as tenants in common ; and upon the like contin- 
gency 0ie gave the lands in Sontwtjham unto Sbearcrcft and Htui^^ 
sttid their htvts, as tenams in common. 

That 



2^2 ^AStERTERk^ i^G^oAi. 1756. 

Thlt the faid .Mary having fo made her will died feifed of all 
the lands in Swiiland and Somerjbam in 17331 leaving ^^^ ^^^ ^^'^ 
only child Henry an infant. 

That Henry the fon upon the death of hid mother entered intd 
all th^ lands in Stuil/and and Somer/bam, and was feifed thereof 
' as the law requires, and afterwards in the year 1738 died feifed 
thereof, under age and without iflue. 

That Smafl the lefTor of the plaintifF is heir at law to Marf 
the mother of Henry thefouy and heir to Henry the fon on the 
part of his mother, aAd the defendants claim title and are in pof- 
feflion of the lands in Swiiland now in queiUon under the will of 
Alary. 

After feveral arguments at the bar^- the court gave judgtoeni 
for the defendants, and were all clear of opinion that whoever 
had title to the lands in Swiiland^ the heir of Henry the fon ex 
parte materna had none. 

Many objeA^ons ti^ere taken to this appointment to Clarke and 
JProSor upon the contingency of Hetiry the fon's dying without 
ifTue and under age, as not being warranted by the power under 
the fetdemert ; but the whole court agreed, that if it could not 
operate as^an execution of the power under the fettlement, yet it 
w^s good as an executory devife to pafs all the mother^s intereftj 
and therefore, they faid if the leflbr of the plaintiflF claioied by 
defcent as heir to the mother Mary^ (he had devifed her eftate 
away, (if (he had any,} and if the limitations to Hetiry and his 
heirs took place under the fettlement for. want of appointment^ 
Henry the fon, in that cafe, would take a fee by purchafe, and 
then his heirs on the part of his father would have title, fo that 
it wasjmpof&ble that the leilbrof the plaintifTas heir on the part 
of the mother could have any title. 

' But although the court held this to be a clear cafe againft the 
plaintiff, and that the defendants being in pofleflion entitled them 
to have judgment, yet they doubted how far their title could be 
maintained if they had been plaimifFs in this eje£t men t, or if the 
qucdion had now been between them and the heir on the part 
of the father. 

This doubt arofe upon the limitation in the fettlement after 
the wife's eftate for life, " To the ufc of fuch child and children 
*< 01) the body of the faid Mary by the faid Henry to be begotten^ 
** and for fuch eftates, Isfc. as flie fliould appoint ;" and upon 
the argument for the plaintiflF it was contended, that as there 
was iifue of the marriage, the conditional appointment over to 
ilr angers was not made in ftriA purfuance of the power, and was 
therefore a void execution thereof \ that all powers are to be 

9 ftriaijr 
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jftriAly purfucd : and the onl7 power given to the mother in this 
€4fe was, to diftribate the eftate among the ^hildrent if thep^ 
fliottld happen to be more than one^ an fach ppoportio&s as (he 
thought proper j that (he n^tght give an eftate to one for U£e» t^ 
another in taU, and to a third in fee ; but that (he waaobligcd t^ 
depart with the wieU fu^mpU aqiiong them } and if there waf 
onl]f one, (winch was the eafe,) that Qie muft give the nuhqle to 
that one, and had not power to limit a partial fee as (he has 
done. This was compared to a ca£e which fretjuently happens 
in courts of equity, where a fUm of money intended as a provi* 
ilon for younger children is left to the dillribution'of a father of 
mother, to be proportioned as they (hink proper ; in which cafe 
it was iufiftcd,* that when there is only one child, that phild 
mrould in equity be entitled to the whole* 

It was further infifted/ that the mani(e(t inteif tlon of this fettle* 
ment appeared to be, that the children di the marriage (hou)d at 
all evenube provided for after the death of th^ mother a and 
that this intention would be entirely defeated if the mother 
ihould be conftrued to have had a power to appoint to an only 
child a lefs eftate than an abfolute fee-fimple, for (he might then 
have given him an e(late for yearr, or for a day only» and ix^ 
leave him totally unprovided for. To this it was anfwered, that 
if there were more children than one, it was agreed that the 
mother aright appoint to which (he pleafed the whc<>l^'fee-fiitsple, 
in which cafe ihe would kave'the reft without any prpvifion ajp 
jdl \ and therefore it could not be the intention of the Settlement 
that all the children (hould be provided for in all jpvents : that in 
this ca(e, however, the mother had made a fumcie^it provifioa 
for the child \ fyx Henry the fon was, by the devife, to take thf 
^hole fee->£mplc abiblutely, uulefs he died without ifluJc and un- 
der 2z« 

It was further contended for the plaintiff, that if the pQwcr 
was not properly purfued, Hfnry the foh in this cafecoold acit 
take an eftate in fee by tt^ next limitation, for want of fuch 4hn 
appointment ; which is, << to the ufe of all fuch children on thjc 
•< body of the faici Mary by the Uid Henry to be begotten, and 
<< hiS| her, and their heirs, equally, as tenants in common : and 
** for want of fuch iffiie, bfc.f** for that the words in the ffttltt- 
menty *^for want of fuch ijfue^** reftrained the eftate to the chi^ 
drcn and their iflue, and m^de it an eftate*tail ; th$it therefore^ m 
Henry the fon died' without ifliie, the plaintiff had title as -right 
heir of Maryt for that this was not a good will, to pafs any fu« 
ture i^tereft by way ^f executory devif^. 

' But as to thefe two points it was refolved hy fi^e p^urt} ift, .. • 
Tliat this was a good executory devife, as it depended upon a 
contingency to arife within the compaft of a life then in being | 
and 2^y^ That the meaning of the words *< for want of fuch 

. V01-. L T " iflue'* 
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M iflue*' id the fetdement» was only that the limitation to the 
children and their heirs could only take place for want of the 
wife's appointment under the firft power, and that the nest 
power given to the wife cou]d only take place for vfantofijfue ^ 
thimarttagt: znd Burrtitt ]. declared that thefe words did not 
create an eftate-tail, but only made the wife's fecond power of 
appointing depend upon a contingency with a doubk afped. 

No opinion was given upon the queftinn as to the validttj of 
this appointment, as thai could no waj affed the prefent plaintiff, 
but could only be a quedion between the heir of the part of the 
father and the devifees ; for if the power was fo far illegally pur- 
fued as to let in the next limitation to the children and riieir heirs 
for want of an appointment^ then the heir en parte paterni would 
have title ; but if it was fo far well executed as to prevent the fub- 
fequent limitation from taking place, the remainder of the eftate 
would either go over with the laft limitation of the fee to Mary^ 
or what is not fettled in the releafe would be veiled in her by 
way of refulting ufe as to the lands in queftion : in either oif 
which cafes, the title would be in thd devifees. The court gave 

{'udgment for the defendantSt and ordered the pojlea to be de- 
iveired to tbemi add that, the plaintiff (hould pay them cofts of a 
nonfttit. 

N. B* J^ Tampion the elded brother of Henry Tampion the 
father^ uncle to Hemj the fon, and heir at law to them botb^ 
brought an ejcftment tn C. J9. for all the lands both in Somer^ 
Jham and SwillanJ^ which was tried at tht Lent affixes at Bwj 
in 1743 ) and bj the confent of the parties a cafe was made upoft 
the very fame fettlcment and will for the opinion of Mr. Judicc 
Burnett^ before whom the cafe was argued at his chambers ) and 
he was of opinion as to the lands in Somerfiam, #hich- moved 
firom Henry Tampion the father, and vfhtrcof Mary could have 
no refuhing ufe, that (he had no power to difpofe thereof, and 
determined t^at Join Tampion, the heir both of Henrj the father 
and the^, ftould recover the lands in Somerjbam : but as to the 
lands \\t Swtiandy he was of opinion^ that if it was a doubt whe- 
ther her appointment over was good or not, yet that as thev 
'moved from her,, (he had a refulting ufe therein upon the death 
of Henry the fon without ifliie and under age, which (he had 
power to difpofe of; anclias to thofe lands, gave his opinbn for 
die devifees, that they took them by way of executory devife of 
her refulting intered ; but iiotwithdanding this opinion of a fingle 
^*rf kii ^^^^^ ^^? Tampion has fince brought another ^dment in 
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T«_ 31 » ^j^^^ l^46t when '^' ^ "^ ' •- —- ^ 

& court of B. R. 
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^ieaI, o^ the betnife of the Duke of Athol, verftts 
WUdiDg&aK B.R. 

|N ejedrneiit^ after a Fpecial verdi£l and thtee Iblemti argu- Tttnntm 
* mentS) it was adjudgci by the whole court, that where tenant !*ft**/£^^ 
in hui male^ the rcvexfibn in the CTt)wn, {anno 5 Hen. 8.) before clown, the 
Hxtjlat, 34 &■ 35 Hen. 8. fuSered n common recovery with fingle rewr/ion ia 
¥Ottcher, the rccovcror thereby gained a haft fte^ wliich will ^e }^J-^^* 
determinable whenever there (hall be a failure of iflue.male ; that commm n* 
this baft fit is defcendible and alienable ; that the ifiue in tail are ^^^f^ ^ 
thereby completely barred ; and the ancient t^vcrfion is ftill in the ^^^h!*! be 
crown, which may come into pofleflioni and take placcj when- gaini'a hofe* 
«?er there fliall be a failure of iffue. fee,defc«d- 

ible aod alt* 
coabk fo long n there \% ifllse la tail, and the xenxtot, 11 ftttl in cKe cfown. Bra. Tail 41 • Cfo. 
Gar. 430. Flowd. 555. a. dit. per Maiiwood. x Leon. 85. at C9 remitter. 

The lands in queftion were part of the lands which Hen. 7. 
granted to Sir Thomas Stanley in tail male^ whereof Thomas his 
grandfon Earl olDtrby fuffered the common recovery,, 5 Hen. 8. 
and thereby gained a bafefie^ which defcended to Charles Earl of 
Ditty f who (after ^r. 4 Jac. i. touching the eftates and con- 
trovcrfy in die Derh family) levied a fine of the lands in quef- 
tion, under which the defendants claim as purchafers of the bafe 
fee. 

The court refolved diat the^^l* 4 Jac. ena£ted with the con- 
fent of the parties therein mentioned, made no alteration in the 
iqfe fee, which was then in exigence ; that the crown or par- 
liament gave nothing thereby, but only by confent of the family 
new modelled the hafefet, which is- defcendi|)le and alienable fo 
long as there are heirs male of the family. 

The leflbrs of the plaintiff claim under a family«fcttlement con- 
firmed by parliament by the faid private J?j/. 4 Jac, i. ; and it 
was cohtendedi that by that ftatote thefe lands ia Brotherton in 
Laneafbirt were made unalienable by the iflue in tail ; that in 
cafe of a deed it was admitted it would have been otherwife i 
but the court refolved the coo^ry as afore is (aid. 

It was objeded, that the verdiA found the fine was levied /#!»- a fine if 
. pore Car. 2. before the king's^ juftices in the court at Lancafttn fouod bjr s 
but it is not found who thofe juftices were, whether they were J^JJj^'J^ 
fucb juftices as had power to take the fine. But ptr curiam'^ fort the joi:. 

ticefiftbt 
^eort of tfat coutj palatias of L«pcaftcr« tht coot will frvfiUM dky mn jdUen «lio hal pM«f 
SBUkctbtibt. 

Ta ' We 
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We will prefume them to be fuch jodices as had power hj fta** 
tute to take fines ki the county palatine, as the contrary docs not- 
appear. 

The recovery here in 5 Hen. 8. makes the difference between 

this cafe and Murray v. Eylon^ T, Raym., 23^- Sir T. Jones 237. 

S. C. : there was no recovery ; only a fine by tenant in tail, 

with rcverfjon in the crown^ after ^ot. 34 Hen. 8. Judgnrtcnt 

' for the defendants. 
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Becky ofa the Demife of Hawkins, verfies WtlQx. 

EJECTMENT, vcrdia for the plaintiff fubjeft to the opinion 
of the court upon this iliort cafe : Tbomas Grundy being 
feifed in fee-tail of the lands in queflion, made a mortgage thereof 
to the defendant for a term of 500 years, without having fuffered 
a recovery, and afterwards became a bankruptj and died before 
the bringing this ejeAment. . The leflbr of the plaintiff is the iC- 
fignee under the commiflion of bankrupt, and claims title under 
thp.JlaU 21 Jac. i. f. 19. fee. 12. which enaQs, ** That the 
<< commilTioners of bankrupt (hall have power, by deed inrolledy 
<* to grant and fell all manors, lands, tenements, or heredita-^ 
'< ments whereof any bankrupt is or (hall be feifed of any eftate 
^< tail in poiTeflion, reverfidn^ or remainder, for the benefit of the 
<< creditors of fuch bankrupt. And that fuch grants and fales 
^' (hall be good in law againll iucl) bankrupts, the iflties of their 
<< bodies, and againft every perfon claiming any eftate^ righc^ 
*< title, or intereft, under fuch bankrupts, axid againft every per- 
'< 'fon whatever whom fuch bankrupts, 4)y common recovery or 
^< otherwife, might cut off or bar from any remainder, reverflbn, 
'< rent, profit, title, or poflibllity, into or out of any'of t&e faid 
<< Manors, lands, tenementSj or toeditMmnljs/' 
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This cafe was twice argued at the bar, and two queftioo^^ 
iR^erc made ; ifi, Whether, if Thonuu Grund) had fuffered a Te* 
coveiy, it would not have let //i this mortgage for 590 j^ears i 

7,dlj^ Whether the ftatute does not operate as a common re-. 
covery to all intents and purpofes i 

As to the. firll queftion it was refolved by the court clearly, Botinie1i»4 
that if tenanjt in tail makes a Icafc or mortgage for years, or f"^****^.***- 
charges the land with any other incumbrances« and afterwards ^*i4 hm 
fuScrs a common recovery, that (hall let in all the incumbrances ; let in the 
and the reafou is, that whatever aft binds the tenant in tail him- ^'^|[!^. 
fcJf, (hall bind the recoverors, or the perfon or pcrfons to whofe camifaacMl 
ufe the recovery is fufFered j for he who recovereth cannot fay 
that hi again (I whom he recovered had but an eftate in taih 
Pofib. 5, 6. And the couit faid this Is the law beyond all doubt. 

As to the ^d quedion, they held that the ftatute of 21 Jae. r. 
r« 19- / 12. was made for the benefit of creditors who had no 
fpecific lien upon the lands of a bankrupt, and not for any parti- 
cular creditors who relied upon thtf title they accepted of} that 
tenant in tail without fuffering a recovery could only affcft the 
ellate for his life, and he being now dead, the mortgagee's title 
is at an end, and this ftatute never intended to put the prior in- 
cumbrancers on an eftate-tail in a better cafe than they would 
otherwife have hceii if the ftatute had never been made. It 
would be very Urange to fay that this ftatute, which was moft 
plainly ma le for the general benefit of all the creditors, (hould > 
nave an effeft which is quite contradiftory thereto; vi%, to make 
good a defeftive title to a ptrticuhr creditor: it is impoflible the 
legtflature could ever intend any fuch thing ; fo, without faying 
aiiy more, though this be a new cafe, yet we arc ^ dear of 
opmion that judgment muft be for the plaintiflT. 

Gunn verfus Mackhcnry. B. R- 

nr HE plainiiff levied a plaint in an aflion of debt in one of Pi*iniiffdi-. . 
* the courts of the city of London for goods fold, board and •1''^ '" ^^^ 
neceflaries, made an affidavit that 30/. was owing to him from- Jij^tonT'* 
the .defendant, and held him to bail, and declared in the city onceffit 
court in debt; upon a concejpt folvere according to the cuftom of J^^*'*' ^^ 
the city. movtib^' 

babcat cor- 
The aftion being removed into this court by habeas corpus^ tlic P»^» •■<*^ 
defendant puts in bail above, and the plaintiff decldrcs here dt •,„ ^iie, yeT 
iiovo in an aflion upon the cafe upon feveral promifes, prnvecds be ibatl not 
ta final judgment, and to zfcire facias againft the bailj and nofw f^j^JJ^^e' 
it is objeAed on behalf of the bail by Mr. Hume Campl'ett^ that funt uuib 

T 3 the «f aaioB. 
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the original plaint below being in an a&ion of Mtf and Ao 
plaintiff having declared here in ^afty has thereby }aft hU baiU 
/ Sid per curiam — ^Thia is the very famg caufe of a^ion» and if the 
plaintiff had declared here in debt iipoh a amcejjit fdvere^ the de-t 
fendant might have waged his law, which he could not have done 
in the city court \ ^^xA^ we are all of opinion the bail arc li^Uc^ 

Chefter verfus Upfdale. B. R. 

Q^ Whether ^r»HE defendant being arfcfted for a debt at die plaintiff *« 

kcVjporto a f"^^* moved the court to be difcharged out of quftody ^poa 

t>eer be pri common ball upon his own affidavit only} wherein he fwears that 

viieged from hc entered into the fcrvicc of Lord WUloughh^ ie Brooke in ywte 

^^ - lafti as his game-keeper of his n^anors in Sometfet/biref and has 

ever fince continued, and now is in his lordQiip's fervicci ahd that 

by order of hi9 lordQiip he had been attending him in feveral 

counties in England, and is charged with buHnefs he has to be 

done f0r hb lordfliip, which he fwears he cannot ei^ecute becaufe 

he is detained by the strreftt 

P^rwrwm— Before the Jot. 12 fa* 13 JT. 3, <v 3, the way was 

for perfons entitled to privilege of parliament to fue for fuch 

Wxit ; and in PiVs cafe, Comym 444. although the judges were 

of opinion that he was entitied to privilege- of parliament, and 

difcharged him upon motion, yet Lord Hardwicke C }• then 

exprcffed himfelf to this tStdi : << I defire it may be onderftood^ 

Vide cu. u jbat we do not determine that the court is bounds in every in« 

H?rt?RcbdL " ft*n<^c of thw l^ind that may hereafter happen, to difcharge per- 

in>. 4. <* fons (who may claim privilege) upon motion, without a writ 

foi. 397. (c Qf privilege, bat wc hold it difcretionary in the court either 

toAo X705. " ^® proceed by this method, or by writ, as the nature ar\d pat- 

*^ ticular circumftances of the cafe (hall appear to induce tho 

<< leg:al difcretion of the court." And this bring>us to confider 

whether in the prefent cafe there is fufficient evidence laid be* 

fore the court to induce us to grant this motion ; and we all 

think there is not ; for if the defendant i^ really and truly in tbo 

fervice of Iiord IFilloughbj de Brcpie^ and is nece^arily employed 

about his eftates and manors, there ought to be an affiiawi laid 

. before us nohiUj and where thofe eftates are, and that his lord(hip 

is in poffeSipn of fuch eftate or rnanor, apd that the defendant 

is game-keeper in fuch manor. We give no opinion whether this 

defendant is entitled to privilege of parliament or not \ but by an 

order of « the Houfe of Peers of the sSth.of jum l^lS> vmich 

feems to be a declaration of their privileges, we concetfe that ihi^ 

order does not extend to privilege all their menial ferv^^nts from 

arrefts, but only fuch as are neceflarily and properly employed 

about their eftates^^ ^nd about their perfonsj that therefore as 

tlui 
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this is the fenfe of the Lords themfelves of their own privilegeSf 
we ought to have proof laid before us that this defendant is ne- 
ccflarilf and properly emplojed about the eftate of Lord 07/- 
hughby: and therefore the rule to (hew caufe why common bail 
ihould not be accepted muft be difcharged. N. B. Lord WiU 
tcugbby 4i Brooki fat in court while this motion was made and dc« 
bated, with bis baion^ upon the bench next to the junior judge, 
antl after the motion was over, ftood up with his hat ftill on, and 
fpoke fomethidg to the court which I could not hear ; but I beard 
^rd Chief Juftice l^ tell liim (with fome warmth) that he did 
fiot behave with proper decency to the court \ whereupon Lord 
JTHbugUy de Brooh be|;ged pardon of the court^ and pulled off 
his hat* 

RoIUq ver/us Mills. B. R. 

A CTIOMupon a foreign bill of exchange; and m order to ML 
-" hold the defendant tofpecial bftil, one Peitr T. of Lmdon^ rfiSiurf* 
merchant^ maketh oath, that the defendant Mills is indebted to Siuiiwinl 
the plaintiff iS^/Zi/i in a certain bailable fum of money by rirtue faflcicatto 
of a bill of exchange indorfed by the payee to the plaintiffi as ^^^f^^ 
appears by the faid bill and.indonement, and that Mills the d<:- ciil WliT^ 
feodant accepted the bill, but had refufed payment \ that the bill 
was protefted, and though the affidavit was pofitivp that the de- 
fendant had accepted the bill, yet the court on hearing connfel 
on both fides ordered common bail, becaufe the affiJbnnt only 
{wears that the defendant is indebted, as appears by the fata 
bill, isfc. And the cafe of MansfiM v. Fergufoa^ Mich. 1 6 Gek* 2. 
jKii. wasexa£Uy like to this; and in Htt* 196^.2. a third Aatttsi. 
p<^fon fwore that defendant was indebted to plaintiff in 800/., *3>* 
as apptarei by an account dated under the defendant's own hand* 
Mr. Hffiley moved that common bail m^ht be accepted, wbidi 
was ordered 8|ccordingly on hearing the other fide; and the court 
faid th^t fuch affidavit is infufficient, when it (ays, << As appears 
« by fuch a note, bill, or bond, {9*^" ; and this balapce of account 
may have been difcharged for s^ny thipg this third pcribn knows. 
Vide %Sira. 1X26. 
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Taylor ver/us Bird. B. R. 

Aiojui bmdi T^ EBT on a bond. Defendant craves ^, and fets forth tbe 
b^dtoVr* '^^ coHditjoo, which wa»^ « That whereas a marriage ii 
hjicKu^ir '■* fliortly to be had between Samuel Bird and Mary Tofhr t 
SCO f. he «< Now the condition of this obiigatton is fuch, that if the find 
diildftfrd •^ *"««*'' fl^sdl give, bequeathy or leave to the ftid M^rj aooA 
gives't^^'' ' ^ for her own benefit, or if the fatd Mary (hall die beiore tb& 
ciBcftan * << i^id Sumutly he OiaU leave unto the child or childrea of the 
iM«r*'M<ito " ^^ ^^^y J®"*^y ^ool.j then this obligation ta be void.** 
the other Which being read and beard, the defendant goes on and pleads^ 
three 50 1. iihat the faid Mary is dead, and left four children, and that Samuel 

not a per- than the value of 50 /.y and to the other three children 50/. »« 
f|>rnQaDce of piece, to be paid to them as they (hould attain their refpeftive 
tic^r^^^" *g^? "^^ twcnty-one* To this the plaintiiF demurs. 

Per nsrr»ar»— The plea is bad, for the giving the three diildren 
the feveral legacies of 50/. a-piece, to be paid attwenty-^ne, and 
the landed eftate to the elded child, is not a performance of thft 
condition i -and there is a great difi^ence between leaving the 
children 200 L jointly, and giving them feveral legacies at 
twenty-oncTs and it was intended that there Ihould be a benefit of 
furvivorfliip, and the land cannot furvive *, befides, there is no 
prtfcnt provifion for the children, which was plainly intended 
to be made by the bondj therefore there mult be judgment for the 
plaintiff. 
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The lunholdcr's Cafe. B, R. 

A CnON of ddbt tipon a iv-ibw, '* Thit every iiuihokler be- Debt on a 
-^•^ « iBgcntoedas abrothet of the company^ (haU pay two ^^J^yi^ 
^ flrillmgs a year qaarterlfi (to be applied to particular purpofea 2 s. per ao*. 
^ for the benefit of the company,) under the penalty of five ihil- ^uartcrijri 
«* lings per annum:' The breach affigned is, that the defendant ^**',^. 
baa fiv foor years next before the ift'of Sipiemier 17491 beck en- Apt the<Uy^ 
tered a brother of the compaay^ but has oegle£led to pay the of quarterij 
two ihilliags.^ aamfm qoattetly for the faid four ye;Mr89 p^ quod P'J'"'*^ 
aRk 9€cmk. ObjeSked in arreft of judgment after a verdifly 
diat ooparticakr days are ai&goed for the quarterly payments to 
be made: but pir Mam nmMv<«-The declaration ia very well ; 
and Demrifon J. faid» it would have been good even on a demurrer^. 
Jf^gjAtf cidivered to the plaintiff. 



Dale wrfus HalL B. R« 

A CnON upon the cafe agamft a (hipniafter or keelman who a hoymaii 
^^ carries goods for hire from port to port. The plaintiff doea ^^^^ on(i«r* 
KOt declare againft him as a common carrier upon the cuftom of |t^^^/^" 
the realm, but the declaration is, that the defendant, at the fpe- muft deliver 
Vial inftanee of the plaintiff, undertook to carry certain ^ocds, 'J>«°> ^^^^ «t 
confiflling of knives and other hardware, fafe from fuch a port to eice^^!^ 
ftieb a port, and that in confideration thereof the plaintiff under* maged hf 
took and promifed to pay him fo much money; that the goods !^^ ^ 
were delivered to the defendant on board his keel, and that the chekifu*^ 
goods wete kept fo negligently by him that they were fpoiled, to enemiet. 
the plaintiff's damage. That upon the general iffue mnnjfumfftt '^*'- ''• 
thia canfe came on to be tried before Juftice Burnett^ and the ^38."^ '^^ 
plaiatiff proved the goods were all in good order and dean whew 
they were delivered on board, and that they were damaged by' 
water and rufted to the amount of 24/. This was all the plaio* 
tiff's evidence. 

For the defendant it was infifted at the trial, that as the plains 
tiff had proved no particular negligence in the defendant, that he 
jnighc be permitted to give in evidence that he hiiKi taken all 
poffible care of the goods \ that the rats made a leak in .the keel 
o)r hoy, wheitby the goods were fpbiled by the vmer comiofr in ; 
that they pumped and did all they could to prevent die floods 
being damaged, which evidence the judge permhted to be ghn^y 
and mereupon Itft it to d^ juryi wlio found airerdtft for the de* 
fcudanr. 

9 It 
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It was now moved for a new trial by Mr. Clapon and Mr« 
Ford for the plaintiflF, who infilled that the evidence given for the 
defendant ought not to have been received. 

Fofter J. reported that Burmtt }• was doubtful whether the 
evidence given by the defendant was admiiEble or not, and fab* 
, mits that to the court ; but if it was admiQble| he is very well 
fatisfied with the verdifi:* 

Sir Tbcimas Booili and Serjeant SootU for the defendant! infifted 
that this declaration not being upon the clxftom of the realiUy but 
upon a particular contrary and that the bresich affigoed being, 
that by the negligence of the defendant the goods were Ipoiled, 
diat therefore negligence is the ivery gifi of tms aftion^ and the 
defendant has proved there was no negligence ; indeed if the de» 
elaratton had beeni that the defendant promifed to keep lafelj 
the goods as well as to carry th<pm fafely) he muft have kept them 
^ely at al| events^ 

^Lee C« J.^v^This is a nice diftin£lion indeed* I am of optnioii 
^at the evidence given for the defendant was not admii&ble« 
The declaration is^ that the defendant undertook for bire to carry 
^nd deliver the goods fafc ; and the breach aOigned iSf that thej 
were damaged by negligence : this is no more than what the^law 
fays ; every thing is a ne^igence in a carrier or hoyman that the 
law does not excufe, and he is anfwerable for goods the inftant 
he receives them into his cuftody, and in all events, except thejr 
)iappen to be damaged by the aB rfGod^ or the kwg*s enemkf ^ sui4 
^ promife to carry fafely, is a prpniife to k<;^p fafel^* 

W^gt^t ]• of the fame opinion. 

Denmfin J.^-The law is very clear in this cafe for the plaiil- 
ttiF; the declaration upon the cuftom of the realm is the fame in 
efied with the prefent declaration ; in the old forms it i% that 
the defendant yi^^/, &c. which fliews that it is ex toutraSui 
in the prefent cafe the promife to carry fafely need pot b^ proved & 
the law faifcs it } the breach is very right that he did not deliver 
them (afely, but fo negligently kept them that they were fpoiled* 

Fefler of the fame opinion ; and a new trial was granted* 

Notet Geffr. Clinkard^ tried at the fi tings in London after \oSi 
Hilary term, before Lee C. J., was an a£lion againft a mailer of a 
fliip, who undertook to carry goods from J^ndon to jlm/ler4emi 
the breach aiEgned was, that a puncheon pf rum was ttaved and 
loft to the plaintiflF*s damage ; this was proved to be doi^ br the 
defep^t'i fervants in letting i^ down into the hoW of the flup s 
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aod though the defendant prored at was endeavottTed to be let •Uf^chief 

down into the hold with all poflible care, yet by accident it was l^^^. 

itaved ; . notwithftandiog this, the jury gave a verdict; for the ir^andu** 

plaintiflF agreeable to (he diredions of the Chief JufticOt tfoi^i the time of 

This cafe was cited by • Mr. Clajtcn in the cafe aboye, S^iSl!? 

Rex ver/us The Borough of Midhurfl B. R. 

lUi OTION for a mandamus to the lord of the manor of the Muti^m^t 
-»■▼* burgh of Midburfi and to the fteward^ to hold a court, and ^'^ ^"^ 
to the bondage to attend that court and prefent certain conyey-^ ^^^ J^ 
ances of burga^i^e tenements, which when prefented will entitle Midhorft 
the purcha&rs to rote for members of parliament and to other f^^^^^j^ 
priyileges there, which^ it appears by affidayits, had been ten^ hoM^coiirt^ 
dcred to the homage, and rejeiQed by them at the laft annual aa^ prdent 
court in Augufl Uft. ^'"^ ««^ 

pBrchafer« 

rhe principal objection made at the bar agatnft a mandamus is, of bofyag^ 
that the homage in this cafe arc not mimfierial, but judicial offi- S^^SL 
fpn^ and that it appears to tlie court they hare already exercifed «reencitk? 
their judgment, and determined the conveyances tendered to <» be r^om 
them to he fraudulent, and therefore rcfufed toprefent the (ame ^^'**^ 

9t the laft court, |ioracio^ 

10 voce far 

Lse C. J,.^It appears to the court that this is an ancient bo- "^^^J^ 
roughs confiding of bailiflP and burgefles^ that thefe perfons .as ^"^'^^^ 
tenants of the manor haye a right by purchafe or defcent to be# 
come burgefles, and are entitled to vote for members of parlia^ 
ment, and for the bailiiFwho is the prefiding officer at ele^ions, 
^at a purchafer cannot exerciie this right of votiqg before hia 
purchafe-deed be prefented by the homage at a court to be 
tiolden for that purpofe before 'the lord of the manor, or his 
fteward, that thefe conveyances have been duly executed and 
tendered to the homage, and that the homage yejeded the fame, 
looking upon them to be fraudi^ent« 

I am of opinion that the purchafers when they tendered the 
conveyances had jus in rem, viz* to be admitted burgcflcs, and 
to THE PKiviLEQE OF VOTING, which as Lord Hfi/i faid in ,^f/iff 
and H^bite, is not minima in tegs, but a no9LB priyilegb ; tmd 
f think it fvauld be ajbame to the lanv to fend thefi purchafers tofeeb 
remedy in another court , under a pretence that thdr purchafe^deeds are 
fraudulent': that is a matter which we cannot take notice of, or 
try at prefent ; theyhav^ no remedy but hj zlbandamus^ and 
tins being of a puilic coneerst^ this court muft grant // ; and if rho 
conveyances are not good in law, that matter may be returned* 
} thfnk the l)9ma{;ers s(re n^tfifierud in this csUie : this is a parti- 
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Cttlar authority lodged in certain perfoffi$ bf the cttltom of th^T 
manor refpefking the public concern of the nation, and therefore 
a mandamus muft go to the homage to prefent the conveyances j 
and to the fteward to hold a court, admit, and fwear in tfaefe 
purchafers burgeflea of the town. 

Wright J.— I am of the fame opinion ; the homage has no 
right to fay whether thefe conveyances be good or not ; they 
ought to prefent them ; and there is no other remedy unlels th£i 
writ goes } no other remedy has been fo much as hinted at the 
bar \ mandamuis were introduced to affift in matters of right 
concerning the/iirMV, and the 'maxim eft bomjudicis ampfiareju^ 
r^diRionem is thereby made good ; the cafe of Cliihero^ Comb. 139. 
is in point^ but if this cafe was quite new, I think a mandamut 
ought to jgo. And one writ will do to hath, ihcfurats zndjliv^ 
ardf and to be retaraedhy them, reddendo fngulajingulism 

Dennifon J« of the fame opinion^-I am fatisfied that the ho* 
mage in thefe prefehtments do not ^St Judicially s all they have to 
do is to declare in court, that the land which was once the . 
land of A. is now B.% and is very like livery of feifin, which ia 
no more than making a matter public. 

Fofter]. of the fame opinion— It is faid thefe homagers are 
upon their oath, and fo is every mayor of a corporation, and yet 
he is a minifleHat ofSuxTiti many cafes ; the, homagers are finable 
by the fteward of the manor ;^ if fo, furely this court cs^ fend a 
mand^mtts to them \ and to deny the writj would be to fay there 
is a right without a remedy. 

Jlule abfolute for one or more writs of nu^ndamut 
at the pleafuie of the profecutors. 

Park verfus Ycrbury, Bail for Richard 8aow. B. R* 




moft fet oac fum of mOHCy, 

ft.»r whom 

wJb»?"\n^ ^To this it was anftrcrcd, that the entries of recognirancesarc 
lowhacium. not in any particular fum. Lilliis Ent, 521. 6 Mod. IS9« Sed 
per curiam^ 6 Mod. is very different from this ; for there nevct 
was a decIaralAon like this : it ought to have fet out that the de- 
fendant became bail fpr fuch a perfon in a certain plea of debt 
^f fo much money, for which the plaintiff exhibited hisbill^ toV, 
Judgment for the defendant^ unltfs caafe before die. end of tbci 
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Blinkhorn vrr/uf Fcaft. In Chancery, 24 OGt. 1750. 

A MAN makes his wiU, and appoints two infants his Joint wiien tfaeic 
** cxcdutors, and gives- to each of them a fepaiate fpecinc Ic- •««twoe«- 
gacy of his tperfonal cftatc, viz. to each of them a particular uq'^^J^ 

mortgage, and makes no difpofition of the refiduum ; and the gaciet are 

Sueftion now upon the. hearing of the caufe is^ Whether there s'^^" ^n» 
lould be a refulting truft as to the rcCdue for the benefit of the ^01!^^ 
teftator's next of kin, or whether it ihould go to the executors? nothing to 

' the other. 

Lord Cban^eUor AtcxctA that it muft in this cafe go to the 2S1^^^ 
executors^ and not to the next of kin ; for the teftatpr by giving lidaQm nn- 
them fpecific'legacies of unequal value intended fo muoh to pi^ difpored of. 
fer one before the other / and ^dly^ The tedator might intend 
'that they (hould take ibme part of his eftate in feveralty ^as te- 
nants In common, and the refidne as iointenants, whicb in this 
.cafe they do. And the Lord Cbaneellor cited a cafe before him- 
felf, where there were two executors, and a legacy given to one^ 
'but nothing to the other^ and the refidue being undifpofed of, 
he deereed it to the executors jointly and equally ; and faid the 
teftator, in that cafe, only intended to prefer one executor to 
the other ^ to the amount of the legacy lie had given to that one* 
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The Right Monojaf abl« the fearl of Chefterfidd and 
others^ Executors of the Honourable John Spen^ 
cer, Efq. veffus Sir Abraham Janfen^ Knt In 
Chancery, before Lord Hardwicke, aflifted by 
Lord Chief Juftice Lee, his Honour the Mafter 
of the Rolls, Sir John Strange, Lord Chief Juftice 
Willes, and Mr. Juftice Burnett* 

Fnttd,iii2- . t N May 1 738 Mn Spencer was 30 years of age, had an eftate 
ouhr**^ 1 of 7000/. per ann. of his own, and another large eftate 
feargab^ whereof he was tenant for life ; and having contracted debts, was 
whatihail, very much preflcd for money to pay them oflFj the Ducbefs tf 
be dttmeir 'Mar/icrougiy from whom Mr. Spencer had very great expc Nations, 
focjb. was then 78 years of age $ Mr. Spencer by lua agent fent a pro- 

Vfuriottt pofulto market to borrow 5000 /.^ to pay 10,000 /. for it within 
whtt wifti. ^ month after the death of the Duchefs^ in cafe he fliould furvive 
tttsetit; * her \ the defendant liftened to the propofa), but at firft hefitated ; 

however, at lad, came into the bargain, anc^ advanced to Mr. 

Spencer 5C00 /., who gave a bond to pay the defendant 10,000 A 

if Mr. Spencer fliould furvive the Ducbejs^ which bond was made 

by Mr. Spencer's own agent. 

The Duchefs died in OSober 1744, about 6x years and five 
months after this bai|;ain, whereupon Mr. Spencer fent for the 
defendant and expreiied himfelf forry that he could not then im- 
mediately pay him the lOjOOo/.^ and of his own free accord oficred 
to give, and aflually did give the defendant si bond in the penalty 
of 20,000 /. and a warrant of attorney to confefs a judgment 
for the 10,000/. and intereft ; and thereupon the defendant 
gave him up his firft bond ; Mr. Spencer afterwards paid aboo /. 
m part, and died in Jum 1 746, about one year and eight months 
after the Duchefs. 

The defendant having fued out zfcire facial upon the judgment 
ag^ind the plainiifis, this bill is brought ta fet aCde the contrad as 
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lifurious and illegal, or agamft confcience ; and for an injcind* 
tion, upon pajroent to the defendant of what remains due to him 
of bis 5000 /. and intereft. 

The defendant in his anfwer admits all the faAs above; and 
further fajs, that in his confeience he thinks the bargain was a 
fair one, for that Mr. Speneer was verv in6rm m his conftitution, 
and in truth did not long funrivethe Duehefs^ fo that the defend- 
ant ran a great hazard of lofing the whole 5000/. 

« It appears from the proofs read in the eaufe for the plaintiff, 
that it was hawked about that Mr. Spefiter wanted to borrow 

J;ooo/., to pay double for it upon the death of the Duchefi^ if he 
urrived her ; and Backyfcll (a gamefter) the witpefs told Mr. 
Speneer that he had found out a man of honour and fortune pro- 
per to be applied to, who, if he (hould not be willing to come 
into the bargain, would keep the matter fecret, fo that there 
would be no danger of its coming to the ears of the Duehefi. 
Upon this Backwell applied to the defendant on behalf of Mr. 
SpenceTy who, he fwears, at firft declined the bargain, but faid he 
would conBder of it. Afterwards he agreed to it, and ad* 
▼anced the money upon the terms above. It is alfo proved 
for plaintiff that Mr, Spencer was of a very ftrong conftitudon 
in 1738. 

From the proofs read for die defendant it appears that Lord 
Mumford refufed to advance the money upon the like terms pro- 
poifcd to him, becaufe he looked upon Mr. Spencer's life to be a 
bad one. Several witneffes prove nim of a broken conftkution^ 
and the Duchefs of a ftrong one for a perfon of her years. It is 
alfo proved that in 1 738 Mr. Spencer was indebted to feveral pet- 
fons to^e amount of 20,000/., was much preffed for money, 
and that after he had got the 5000/. of the defendant he applied 
the money to pay off tradefmen. 

This cafe was folemnly debated in Trimtj term laft by Mn 
Noel^ Mr. Clarke, Mr. Wilbraham, and Mr. Crowhj for th« 
plaintifi, and by Mr. Attamej and Mr. S^ciUr General fot the 
defendant. 

It was argued for the.plaintiffs ; ift^ That this was an ufurioaa 
contrad, and could not have ftood, even at law. 

adly^ That if it was not ftridlv an ufurious contra£li yet un- 
der the circumftances of the cale, it is a bargain againft con- 
science^ and ought to be fet afide in a court of equity, as being an 
ttnreaibnable advantage made of a neceffitous man. 



And 
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And idly^ That what Mr. Spiticer did after the death of tfa^ 
Duchfft (hall not make that bargain goodf which in cooicieaGe 
ought not to ftand, as being inconGft^nt with the jpoUcjr of the 
* kingdom. ' 

Mr. Attor- In anfwer to the firft point it wa^ inllfted for the defendant, 
i3?R?dcr!' ^^^^^ iwa^ a contraS ufurious there muft be a loan of money to 
be repaid in all events with more than lawful intereft ; that the 
5000/. was not to be repaid in all events^ but only in cafe Mr. 
Spencer (hculd furvive the Ducpefs s fo that the defendant ran the 
hazard of loGog the whple. Crc, Eli%* 74 1. Cn. Jac* 209. 
And (he true reafon why a hti^fnru'^dh not within the ftatute 
of ufury, 16 not upon account of trade, but becauTe the party moA 
a filk of lofing ail. 

idly^ It was acgued for the defendant, that as this was not an 

.ufurious contr<«£l, fo -neither was it a b»^ain againft confcience 

,£t for this court to interpofe in; that the manner of obtaining 

the contract was very fair on the part of the defendant, who 

never has made it his bufinefs to deal in this manner before ; that 

. Mr. &penc^ [q\x^\x him to come Into the contra£l| and not ie Mr. 

Spincer^ who was wholly a (Iranger to him } and tUs \hc defend* 

.s^t fwears : and it is alfopiioved> that it is not it) nmch as charged 

or hinted at that Mr. Spencer was a weak young mi^n, or in the 

lead liable to be impofed upon ; and though he might have. run 

out a UttJei y4&t -be had an eftate on ja^iTcffioa of above 7000 /« 

^er uHN. and tliat be paid his xr^&defmen with the 5000 /• waa a 

circumftance in die dtfciid^fs favour* 

And idlf^y It was in&ikd Vpon for the ^d&feadaot by Mr. ^/« 
torfieyf that fuppcifing this was originally a bad oontrfiA, (wUdi 

^J>e abfolutely dem64i|) yet Mr^ Sftnoer tby .givif^ his bond 

^4ud judgment after the death of the D4ichdr5t and paying 
2000 /. in party freely and voluntarily» <has jaade the bargain 
goody and (hews mod clearly that Mr. Spencer looked upon the 

. contra£t as very f^ir ; and ihat there was not &he kad &aud, cir- 

; cumyentioa, or impofuipn «a it. 

Mr. Solicitor argued next for the defendant, and (in die judg- 
ment of all who hc^ard that great man) made one of the moft 
^tlearned'and^egAnit afgum«8ts diatever wasibeardio ihehaU* I 
' am confcious to myfelf kl$ impoflible for me to do the great 
orator juftice, unlefs I could write down every word he fpoke^ and 
therefore I awft tell the r<}ader that what I hefe report .is no^ore 
•than a rough fketch of the heads or fubftaace of ^his argument* 

Mf.Munay. Mr. Soliciior^enmil'^'Vhx^ queftions fire cBlfidei V?j Whe- 
ther the bond as it flood originally wa$ not void at law by the fta« 
tuic of ufury ? 
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a/, Whether this court cannot ^et the bargain afide, as being 
ugalnft confcience ? 

And 2Jly$ If the bond be neither againft law nor againft* con- 
fcience, yet whether this court ought not to fet it aide on the 
foot of policy i 

I (hall firft premife that dus is as fair, as honeft, and as hq- 
nt)Ur^ble a Contrad as can be made^ and will ht moft plainly 
fkevni to, be fo^ by confidering« 

yiff The circumftanc<S| character, and lituation in life of the 
obligor; and, 

2dfyf Of the obligee. 

3^^^ The manner in which the contra^ was carried on and' 
concluded. ^ 

4/%, The fairrtcfs of the price. 

^blj^ The 0{iinion th^ obligor himfelf had of this tranfa^ion. 

ryf, The ctrcumjlances^ charaBer^ andfttuatton in Vtft of the oBIi^ 
g0f: he was 30 years of age, of good underftandiifg, not liable 
to be impofed upon, riot a young heir, had no father, was hini'* 
ielf^a father^ was in no (late of difobedience with any relation, 
never gamed to ezcefs, or loft at gaming 300/. in all his life, 
bis fortune in lands was 5600/. per an ft. fettled upon his mar- 
riage, he had 2000L per ann. and the intereft of 1 0,000 /• under 
Utit Duke of MarlbyrougV^ will, a leafehold of lao/. perann,^ 
'^S^oL per ann. for his life, befides plate and furniture agreeable' 
tQ( hi^' fortunci and had great expe£lationf; from the Duchefs of 
Maflhorough^ whofe favourite he was: when he wanted and 
had this 5000 A, he owed to tradefmen ao,ooo/. Juftice re« 
<]uired him to pay his debts, nay prudence required it, for fear 
their clamours ihould reach the ears of the Duchefs } atid if he' 
had advifed with his beft friends how to raife money, they muft 
have told him this was the beft way of doing it. Suppofe at the 
time of making this contra£k it had been fettled and known that 
fuch a contradt was bad, and that this court would have fet it' 
alide, Mr. Spencer muft have been ruined. 

%dlj^ The dreumftafKes and charaSer of the defendant: he is a - 
man of fortune, upon whofe chara&er there is not the leaft 
charge or imputation in the bill ; this is the only bargain of the 
khid he ever made ; it might have been material for the plaintiff;! 
to have made it atpcarthat'thSs was his ufual way of traffic ; he' 

VbL.L U ' was 
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Waf quite a ftranger to Mr, Sbencer^ nor ever kept him com* 
jtany ; and (hall the property of a fair and honeft man be taken 
from him, becaule tnere are fuch perfons in the world as de* 
tourers of young Jicirs ? 

^Jhi The manner in which the bargain was carried en and con* 
eluded WZ9 extremely fair : Mr. Spencer himfelf fent the propofal 
to the defendant, and fixed his own terms, which the defendant 
at firft refufed, as thinking them difadvantageous to him^ for 
both the Duchefs and Mr. Spencer might have lived fo long, that 
although (he had died firft, the defendant might really have loft 
by the bargain, 

4/i/p, 7he fairnefs of the price. The bargain' fuppofes the 
Duebefs muft die firft, or it would be a moft foolifli one indeed 
on the fide of the defendant ; and in truth fome of the witneflcs 
feem to think he made a foolifh bargain. Mr. Spencer was cer* 
tainly in a bad ftate of health, and only furvived the Dochefs 
about 20 months ; he died of a broken conftitution, Jbe of old 
*gc ; compute the price on the event. They fay on the other 
fide» the defendant might have infured Mr. Spencer^s life for 5/^ 
per cent, but this is only faid by one witnefs, and that is of a fife 
of 30 in perfe£l health. An exa£^ computation has been made, 
that if the 5000/. had been put out at legal intere(l, and the in- 
tereft made principal every fix months, it would, in the time 
from the advancing thereof to Mr, Spencer till the death of the 
Duchefif have accumulated to 9663/. .There moft be fome in* 
equality in every bargain ; and to make a bargain void by the 
Roman law, the price muft not be half the value of the thing fold, 

^thlyt The opinion Mr, Spencer himfelf bad of this tranfoBion is, 
that it was a fair and hopeft bargain : he takes every proper ftep 
of his own accord to carry it into execution upon the death of 
the Duchefs: he writes to Mr. Janfen to defire him to prepare a 
bond and judgment, executes them, pays 1000/. at one time, 
and 1000/; at another \ and there is not the leaft fuggeftion or 
proof that the defendant ever threatened to diftrefs Mr. Spencer, 

So that this bargain, confidered *in every view, appears to be 
a fair and honeft bargain* Having premifed tlius much, I (hall 
now confidcr the i ft queftion, namely. 

Whether the bond as it ftood originally ivas void at law by the 
Jlatutc of ufury; 

Antientlv it was againft the canon law to take any /rriwii/m 
whatever lor the loan of money, as being againft tlie law of 
God^ and our common law followed it. Ufury is the hire of mo- 
ney 
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fiey for a certain price, to be repaid again in all events ; and If 
the price given for the hire exceeds what the ftatute allows, the 
fecuritjr is void. , The prefent cafe is a bargain upon a hazard, 
not a loan of mooey to be repaid in all events, and is no more 
Vfiihin tiicfiatate of sifiiiy, than a variety of other contingent ^ 

and hacarmus baigains, as bottomtee-bonds^ difcounting notes and 
ails Qf i9cchafig€f buyng upfeairittes at under-value, 'nvager at odds^ 
infuraneetntertjl or nointerefi^ and many others; but if in truth 
the real fubftance of a contra£l be for a fum of money lent to 
be repaid with higher intereft than the ftatute allows, no (bift 
can take it out of the ftatute, no contrivance can keep it from * 
hAtif^ ufurwus. As therefore this was not a loan of money to be 
lepaid at all events, it is impoflible it Cjin be a ufurieus contraH: 

As to the ad queftion. Whether this is not a bargain againjf 
confdence? there is not the leaft charge or proof that the defendant 
has been guilty of any mift)ehaviour, fraud, or impofition what* 
ever$ but then it is faid, 

3tf£^, That although this bargain may be good both in law and 
confcience, yet this court ought to let it afide on the foot of ^/i- 
tics* To this I anfwer, that this court never exercifes any legif* 
iative atithoritj : if a contrail be good both in law and confcience, 
this court cannot fet it afide. What were all the hazardous 
ftock-jobbings in 'Change Alley f There was a ftatute made to 
prevent them, there was a ftatute in Queen Ann\ time to pre* 
¥ent laying wagers on politics \ bets at asce, or otheryj7ir gaming^ 
could not be fet afide but by the legijlature; fliares of prizes 
might have been fold by failors before the late ftatute to prevent 
it. ^the fourts in Weftminfier-hall Jbould tale upon them to exer* 
tife a li^Jlative pomr^' the property rf mankind would be mojl preca"^ 
rious and uncertain^ which is the greateft mifery that can brfid any 
cwntrys fet me a mark upon property^ that I may know when Ida 
wrong. It is good policy not to fuffer truftees to purchafe of 
their wards; their fituation implies a prefumption of impofition. 
In cafes of bonds to lewd and common women, prefumption is. 
aga}nft them ; but that may be taken off if there be proof the 
woman was only a proftitute to the man who gave the bond ; and 
the court would confirb fuch bond. In cafes of marriage- 
brocage bonds, private agrcemeiits between a father and fon 
before the fon*s marriage, giving fecurities to pay money for 
procuring of oQices, it is the mi/behaviour of the party that 
makes the contrafls void ; but if the king gives a man leave to 
fell an office, the mi/behaviour is taken oft. So an attorney's 
takine a gratuity more than his juft fees, pending the cavfe, is^a 
mi/bebaviours but not y&,. after the caufe is ended. It is very 
dangerous to lay down general rules, (which are too often to be 
n^et with in the books,) when it is impoffible the court, when they 
made fuch a decree, could ever intend to lay down fuch general 

U 2 rules. 
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ru1et» The cafe of JtUm v. iW was a bond giftn hf a/fib- 
famiSai that flic would mairy, C^r, ; tlie court ftt ^ii#' afide 
upoa the foot oijraud and ifnfffithn* Bm bargains witb/Kft^ 
families are not in eveiy cafe void» or to be condemned) they 
ma^ bu7 book9) paj^ debts for meat and driok^' fa^* This court 
haaneTtrfaid that every ^cAfl' 4mm/ b void. la every bargam 
tbeitt mtxft be a profpeA of gain on one fide ^ ^ot^. is the great 
fpur to. induftry. IW reafoning ia Jtefjr v. i^/^pef haa nerer. 
been oostradided^^ where my Lord Keeper ftfSi *^ Okie'diat iia 
*^ nccei&toas muft fell cheaper than thofe who are not f&. Iff 
<^ had a^ miad to boy of a rich man a piece of grermid fihat hy* 
*^ near mine for my convenience, be woufal afii me almoft twice 
<< the value; to where people are cooftrained to felly theynrnft- ' 
" not look for the fulled price,** isTc. 

k ia impoflible to prevent mankind from. Itvinf; above dieir 
income y and if it ooutd be done, I cannot fee what benefit it 
would be to the public. Shall property^ be locked up, and ibr 
ever entailed in the fame families ? If it could be done, there 
would be an end <^ tnde and induftry. In (hort, men ih ne- 
ceiEty will have money if it can be attained by any means; and 
if they cannot get it of honeft men« they wiU nut to knaves and 
Ibarpers, whowili vun any rift. 'Eo conclude; as tUe bargatn- 
is.neither againft the ftatute of ufory nor againft confeience, I 
can fee no foundation for fetting it afide, or relieving againft the 
bondi and judgment. 

The Lord Chancslbr and the Lords the Judges tofok time tiff 
this teem to confidcr, when they gave judgment y^rna^m* 

Burnett J.-^I am of opinion that this i» not ztk ufuriouf eott'* 
traS. The old notion of ufurj is now^ at an end ; and it i»nbw ' 
well knbwn that ufury within the ftatute is taking a higher ih« 
tereft for the loan of money to be repaid in. all events than the 
ftatttte allows. This o»fe.i» a contraft upona-^tiz^fyflhat the 
defendant may never have any principa.^ or-intereft' at all, and i9^ 
like the cafe of 9i bottomry 'hond ; one of tlie fiHb cafes whereof 
i8inCrfl.yij^, ^9-» wherein the court determined?! not to- be 
within rh^Jhtut^ ofufurji becaufe of tlie- real hanard there- was 
of lofing the whole money. 

But It w^s objeded that ^(9iff#;;«bonds were- held* to be good' 
in favour of trade. I anfwer that the true reafon why the court 
holds, them good is, becaufe they are notagainft HhtJIattrte $ f6r 
liowican a man be. faid to take a greater fiim for the forbearance cf • 
payment pf a fum of money, when by a /wawn/ he runs he maybe 
entitled to neither^m^/^/ nor interefl: indeed a col6urabl^ boi^ 
/owjp^bond may be within the /7»/wrf as much as any other, as 
appearsbyi/tfni^r/4a8. .. • 

I give 
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I ghre no cmtnion that tbis btrgaiii is or is net agtiaft bon- 
fcience* but txiink this court is t^t wamnted by pretedentttofet 
it afidt upon pajrment of 5000 /. and inteidL if this had beea 
the cafe of a young heir it might have had another confideration) 
although it might be too hard in every cafe totally to prevent 
jroung heirs from borrowing of money, yet <m the otjher hand, 
if this court was to permit advantage to be taken of their wants 
and o(ct(EtieSy it would be of the utmoft ill confequence, it 
would be fupplying them with 'means to puffue their de^ 
baucheries } avarice on one hand and craving appetite on the * 

other are two of the word things that can draw people together: 
the fupplying young heirs with money for lucre is a growing tCluuCt. 
evil which this court by degrees has rightly gone further and U^t 137* 
further to relieve againft. In the cafe of HUlmA Noti, Lord twS.'m 
NottiMgbam relieved upon no other footing than that it was 
againit confcience; Lord Nortb reverfed die decree^ becaufe 
there was no evidence of fraud or in^timi hut Lord Jefferey 
affirmed^Lord N^tingbanfs decree. 

Curfvenir.Mi/nert,Jfunetg, 1731* before Lord Jdng: one, 
married the daughter of a rich, old man, borrowed 500 /. to pay 
txioo U if he furvived his father*in*iaw ; Lord King relieved on 
paying the 500 L and intereft ( he (aid if it had been a new 
cafe he would not have relieved, but thought himfelf bound by 
precedents^ 'and particularly by Bemj v. Pitt, a Vem. 14. 

The cafe now before us is not lil^ any of the cafes dted : 
the borrower is not a young heir, is under no parental govern- 
' ment, is in very rich circuniftances, the terras of the bargain 
mic of his own propofing, and the event fliews the great iazard 
the defendant ran to lofe all : if this court (hould lay it down ay 
a general rule, that in no cafe whatever a young heir (hall bor« 
row money, a young heir who has a cruel and avaritious father, 
might ftazve inzdefart with the land of Canaan in his viewi but 
contradls with them muft be honeft and fair, not againft ccnm 
fcience, or founded in fraud or impofition i ^ut there is no occa- 
fion to give any opinion upon this fecond point. 

Becaufe Mr. Spencer has confirmed the bargain after the death 
of the Dttchefs, in the moft free and voluntary manner, when 
he cotild be under no fear or conftraint whatever, and is like 
CV(f V. Gibbons, 3 WUL 290. 

The Mailer of the RmIU^K^ to the firft queftion, I concur 
with the learned and reverend judge who has already given his 
opinion, that this is not an ufurious contraA ; two things mud 
be to make an ufurious contrad:, the payment of money at a 
day on all events, and a taking of more than lawful intereft & 
beie was no certain time of payment^ but the whole was at ba^ 

U 3 ^rdi 
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%ard: but if in truth this had really been a borrotnng of the- 
5000 /• to be repaid with an unlawful intereft at a certain day* 
and had only been put in this (hape to avoid^the ftatute, this 
courtj or a jury, would have made it void. 

NotejUfury 2 J, Admitting the bond good at law, whether the plaintiffs 



pleaded at ^^^ "^^ relievable upon the nature of the^contra^l ; I offer nothing 

Uwtoafd. upon this head by way of judgment, but think it proper (o de* 

ft. on a ^]^f^ th^t \ heartily concur with thofe determinations which have 

this^°^*' been in this court in cafes of young heirs, and dp not mean to 

9Stta»io43. leQen the force of any of them ; but here the defendant does not 

appear to be guilty of the lead fraud.; the bargain was propofed 

by Mr. Spencer^ was at firft refufed, and had been fo by others ; 

I declare I have not the lead jealoufy or fufpicion of any tiling 

unfair on the defendant's part -, but I give no opinion upon this 

2d point ; 

•Becaufe, 3///^, Mr. Spencer m% himfelf by his own fubfequent 
afts, after the death of the Duchefs^ moft freely and voluntarily» 
without the lead prefling or ungenteel behaviour on the defend- 
ant's part, declared that the bargain was fair and honed, and 
this mod deliberately, for the 2d bond and judgment were not 
. executed till two montl^s after the death of the Duchefs. 

Vojl ohiis are not to be favoured^ but thi^ is a very particular 
, cafe \ I am far from blaming the plaintiffs for fubmittitig the 
cafe to this court, being trudees for an infant. 

I am of opinion the plaintiffs are not entitled to be relieved 
but upon paying of what remains due of the 10,000/. and ia« 
tered. 

Lee C. J«— I concur with his Honor and my brother Burnet 
as to the fird point, that this is not an ufurious contrail for (he 
reafons they have given. 

As to the 2d point, I think it is well worth the while of courts 
of equity to couGder wh(*ther they will not interpofe in^ thefe 
bargains of haxard^ and paying two for one ; this court has 
always ufed the utmod fagacity to difcover fraud and impofition 
upon young heirs, to prevent the trade of biting and cheating 
them. I fpeak thus generally, becaufe 1 think what Mr. Spencer 
himfelf has done, fince the death of the Duchefs^ has prevented 
' . the court from determining on this point. 

1>oiiiat 136, For fuppoGng the original contraA attended with fuch cir- 

*17i 'S^- cumdances as might have induced the court to interpofe, yet 

what Mr. S^;r^^r has fince done, has made it good; and the 

caft in 3' Wms. 290. feemij to me to be a dronger pafe than this. 
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Lord Chancellor HarJwicie'^K I could have forefcen the 
point upon which the judgment of the court turasy I would 
have faved the learned judges the trouble of giving me their 
affiftancc. 

The firft point is a mere queftion of law» and is juft the fame 
as if the whole matter had been difclofed bj fpeciai pleading at 
law ; if I had differed with the judges in this point« yet as it is 
' a kgal queftion, I (hould have thought myfelf bound by their 
opinion, being a matter within their province ; but I have no 
doubt at all, and concur with them, that this is net an ufuriom 
contra ff, but a wager of hazard not within the ftatute ; ,to make 
a contrail ufurious there muft be a loan to be repaid at all events 
with h:gher int^reft than lYitJatute permits. 

Bottomry^onis are held good, not becaufe they are for the 
benefit of trade, but becau^ the ^hoU is at hazard ; if the con- 
tingency goes only to the intereft^mA, hot to the prtndpal it Is 
ufury. Courts regard tht fubftance and not to the mere nvords of 
contra£ls ; loans on a fair contingency to rifle the whole money are 
not within lYicJtatute ; a man may purchafe an annaitj as low as 
pofhbis, but it the treaty be about borrowing and lending, and the 
annuity only colourable, the contrafl: may be ufurious however 
^difguifed* 

As tp the ad point, Whether the plaintiffs are to be relieved 
upon any head of e^u^^T ' 

This court has undoubted jurtfdidion to relieve in every cafe 
of- fraud i if a bargain he fucb as no man in his fenfes would 
make, or as ho honeft man would come into, there the fraud 
would be apparent,' and of fuch bargains the law courts have faid 
they are unjuft, as in i Liv^ ill. Jones v. Morgan, in an ^ 
fumpftt to pay for a horfe one barley-corn per nail, and double 
every nail, and avers that there were 32 nails in the Ihoes of 
the horfe, which doubling every nail came to 500 quarters of 
barley ; and at the trial before Hide at Hertford he dire£led the 
jury to give no more than the real value of the horfe in damages^ 
oeing 8 U^ and they did fo, very rightly. 

Knowingly or advifedly to take advantage of a man*s necejfity is 
equally bad as to take advantage of his weaknefs or ignorance. It 
. may feem a little odd that a third perfon, no party to the con- 
tract, (hould be relieved ; yet in cafes of marriagc-brocage bonds 
the court relieves, though neither of the perfoiis are parties to, 
the' contra£l. So where one compounds ^i^ith his creditors pro-^ 
vided they air execute a deed in fuch a time, and to induce one 
to come in, he privately fecures to h.tm a larger compofition ; the 
others may be relieved againft fuch underhand bargain. So in 
^ U 4 recom- 
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recommending perions to places aiid offices. AH contrafU muffc 
be bonajidep thpre muft be no malus doius: coQtra£i:s with young 
heirs and reverfioners are generally compounded of ihe topics of 
fraud prefumed or implied, from weaknefs and neceflitj an one 
fide^ avarice and impofition on the other ; in the prelent cafe 
there i^ no fraud either implied or apparent 10 ithe d/efend|int \ 
and I really believe Sir Jbrabam Janfen thought he was doiiyg a 
fair thing when he made the bargain. 

But it is infifted, here was necejfffy (as hawking about) 09 
one h^ndj and avarice of two for one on the other, and a deceit 
upon the Duchefs^ who was in loco parentis.' . To this it iffiay bp 
anfwered that there are cirqumftances in the cafe very (bong to 
take off this objedion : if it was neceflary to give any opiniO|i 
upon this pointy I Ihould be more particular. 

I would not haVe it by any means underdood, that if this was 
th.e cafe of a perfon whofe whole d^pendance was upon a fathefr 
pr relation, that fuch a bargain as this could ftand ; the Rmaa 
fenate reftrained tl\e fbn frpm running in debt by the Senatus Con^ 
Mtum Macedonian* 

It has been faid at the bar that thu would be for this court to 
aflume a legijlailve authority ; I difclaim any fuch power ^ but yet 
Jball never be afraid of following the determinations of my predecefforsm 

I have faid thus much, that it may not be rumoured about 
that by what we have done to day we have fhaken fbrmer de-^ 
^rees touching^young heirs, reverfioners, to*r. 

Upon the 3d point the judgment df the court depends ; axid 
J aA) pf opbion that'in ca& of a bargain fubje£t to equitable 
objeQioiis, a perfon by a future^ agreement made freely, upon 
fuQicient information, without coinpulfion, and under no^. cir.> 
cumftances of diftrefs or neceflity, may bar himfelf of all equi^ 
fable obje£lions againft the original Bargain ; in the prefent cafe, 
V^rhep the Duchefs was dead, Mr. Spencer's neceffity was at an 
end, little more than a third of his yearly income would then 
pay off the 10,000/.; he, of his own free will, fends for the 
defendant, gives him a frelh fecurity, pays, part, and is forry he 
cannot pay the whole ; he was under no reftraint, no fear from 
any relation : this is a flronger cafe than Cole and Gibbons. 
Plaintiffs muft be relieved only agaiuft the penalty upon paying 
what remains due to the defendant of the 1 0,000 /• and intereft, 
but the defendant muil have no cofts, this being a ca£e not to 
be favouribd. 

Lord Chief Juftice Willes is indifpofed, but has written me a 
letter, whprein he acquaints vfit that he is of the fam^ opinion 
with the court upon all the points. 



I ^7 ] 
HILARY TERM, 

2j^Gco. II. X75Q. 



Pierce verfiis . B. R. 

THIS caufe was tried In Klary vacation^ and a terdtd for Vo^ ibr 
the plaintiff; the defendant rendered himfelf in dificharge ^!^^ 
of his bail the id day (f April s the plainti£F might have figned "i^^rfrlS^ 
final judgment in Eajter term after the trial, but did not fign it ami 



until Trinity term, and afterwards in Michaelmas term charged ^?^ 

the defendant in execution ; and now it was mo?ecl that the de- £9^^041^ 

fcndant might have zjuperf ideas' to dilcharge him out of prifoo, meotmTH- 

becaufe the plaintiff (as was alledged) ought to have proceMed to ^'T^?^ 

final judgment in Eajler term next after the trial, and to have ciiir|e?ia 

charged the defendant in execution in Trimly term following* cMcotiooiii 

Sidp^r curiam — ^Thcre is no colour for granting' the motion, {or J^***2Su 

tfic defendant did not render himfelf till after the trial ; and Rgo^r, ^ 

though the plaintiff might have figned final judgment in JSaJter ^efendntit 

term, yet be might have good reafon for not doing it j but how- ^ 1 ftS^ 

ever th^t be, the rule of court does not oblige him to proceed to fcdM. 

' the final Judgment the next term after the trial, and therefore we Rn^^P- 
^iSinQtfpzxit^fupirfctkas, 

Herbert verfus Afhbumer. B. R. 

T^ULE to (hew caufe why the defendant (hould not have li- trerybady 

-■^ berty to infpefl the books of the feflions of the corporation of *^ V^' 

Kendalci it was obje£tcd, that the party is not entitled to (ise the h^^dn 

books unlefs he can (hew to the court bv affidavit that they con- fcifioof. 
tain matters relating to the thing in queition, which is. Whether 

the/jri-Az/Mi!rbe within the town or corporation ^fJCf^£i/f^ Sed . 
per riyn^m—Thefe are public books which every bodv has a right 
to fee \ aud the rule was made abCoIutiP without hearing the other 
fide. 
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Wheeler an Attofnfey^s Cafe. B. R. 



nege of O £ was arrefted by a latitat s and it was held per totam curiam^ 
tXKitej, xl That it is a motion of Gourfe to difchaxge him out of cuftody 
on filing common baiL 



iPmilege 
aaattKoey, 



EASTER TElRM, 
2J^Geo. n. 1731. 



Mayor and Commonalty of Briftol verfiu Proder. 

B.R.. 

▼muc TV/T ^' Norton moved on behalf of the defendant to change the 
^J^ •* IVA venue from the city of Briftol into the county of Sonkrfet^ 
couaty foe ^Hedging that the (heriflfand coroners of Briftol are chofen by the 
waatof » ci^^ and therefore there could not be zfair trial. Per curiam-'^ 
Svc ™lcf* "^^ '^ ^^^ * motion of courfc \ there muft be an affidavit laid 
CMM^. before us that the (heriff* of Briftol is ah officer of the corporation* 

Afterwards fuch an affidavit was produced, and a rule was madQ 
^"^ ^70- IP (hew caufe. Mr. PrtAyn (hewed for caufc, that the matter in 

qtteltion.did not concern the corporation / but by confent die ventre 

was changed into the count; of Gloucejler. 

- Rex ver/us The PariOi of Silvertori. B. R. 

KenewtrW jNDICTMENT for not repairing the highway, and a verdift 
v^the J, for the parifti* It was now moved for a new trial (by Mr. 
acquitted Ml P^^^^) ^^^ mifdircftion, or over-ruling evidence at the trial, by 
•n indid- leafon whereof the parifli were unduly acquitted. Per curiam — 
"^^f^"?' This is amW/rfl/cafe, and new trials arc never allowed where 
S^waj. ^ defendant is acquitted in a criminal cafe. So aUb it is in quitam'^ 
and informations in nature of quo warrantors. 
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The Honourable Alexander Murray's Cafe. B. R. 

A N habeas corpus dire^^ed to the keeper of Newgate to hrtng .Opecon- 
'**' up the body of Alexander Murray cfq. ; whereupon it was ?j" ^^* 
returned and certiGod to the court that the prifoner by an order^ the Houfeof 
pf the Houfe of Commons of the ^tb of February was committed . CoawMos 
to Newgate for an iigb contempt of that Houfe^^ and he was not ^^V^!^ 
to be permitted to have pen, ink, or paper, nor ihould auT body Klaft 
ht permitted to fee him without order of the Houfe ; tnat the B«Kh. 
keeper was afterward fcnred with fereral orders of the Houfe to 
permit the doflor and apothecary and fome relations to fee him^ 
and being now brought to the bar, and appearing to be in a tery 
bad ftate of health from his imprifonment. Sir Jabn Phillips 
baronet, a member of the Houfe, (who feldom came to the bar,) 
moved that he might be admitted to bail upon the habeas carpus 
a£I, 31 Car» 2. cap, 2. alledging that this ftatute was one of the 
great bulwarks of Engli/b liberty, and if the commitment be not 
for trealbn or felony, or by legal procefs ifiuing out of fome 
court bere^ he is entitled to be difcharged out o? cuftody upon 
bail. * He faid, it is well known that the Houfe of Commons 
cannot take bail^ and if-thts court will not admit the prifoner to 
bait^ it will be in the power of the Houfe of Commons perpetu- 
ally to imprifon. The habeas corpus zCt is of higher authority 
than an order of the Commons, who are but one branch of dbc 
legUlature ; and however their orders tnay bind themfelves, yet 
nothing lefs than an a£t of parliament (hall bind the whole body 
of the people and nation. Liberty is the birthright of every fub^ 
jeft, and he has a right to apply here for it. 

Wright J.— It appears upoi^ the return of this habeas corpus 
that Mr. Murray is committed to Newgate by the Houfe of Com- 
mons << for an high and dangerous contempt of the privileges 
<< of diat Houfe ;" and it is now irififted upon, at the bar, that 
this is a bailable cafe within the meaning of the habeas corpus z€t. 

To this I anfwer, that it has been determined by all the judges 
to the contrary ; that it could never be the intent of that ftatute 
to give.a judge at his chamber, or this court, power to judge of 
the privileges of the Houfe of Commons. 

The Houfe of Commons is undoubtedly ao^gh court, and it 
is agreed on all hands that they have power tcrjudge of their own 
privilegtes ; it need not appear to us what the contempt wasj. for 
^ It did appear^ ^e could not judge tbei^o^ 

loxd 
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Lord Shafte/bfiry was committed for a contempt of the Hoaie> 
and being brought here by an habeas corpus^ the court remanded 
him* And no^Sife has beencited wherever thi6 court incerpoSed. 

The Houfe of Commons is faperior to this court in this par- 
tkttlmr \ tUs court carraot admit to IsaH a perfan coouiutied for 
A tot^tmgt in asy other court in WBfimxnfierJ:M. 

Bamifim J.«^This coitrit has no j«rtfdi£lioa in the prefent 
. cafe : we granted the hghgas carpus, not knowing what the corn^ 
mkmemt wM» htot sow it appears to be for a contempt of the pti« 
vikges of the Houie of Ccmmooa : what thoiie prwUegee (of ei- 
tlier Hoofe) aue, we do not know, nor need they tell us nubat the 
OOtttempt waSy becasife we cannot judge of it ; for i muft call 
this eoort inferior to the Hou£e of Commons with xefpe& to 
jttdging of thdr privileges and contempts agaioQ them. I giv^ 
\ tny judgment £0 fuddenly; becaufe I think it a clear cafej and re« 

quires no lime for confideration. 

F^fiir J.— The laiu tf parliament is part of the law of the land» 
and there would be an end of ail law if the Hotffe of Commons 
could not commit for a contempt ; all courts of record (even the 
loweft) may conuait for a contemptt. And Lori Hok^ though 
he difibred with the other judges, yet agreed the Houfe naight 
commit for a ooatcmpt in the face of the Houfe. As for the 
priibaer's fUoe£i we can take no notice of it^ having up power at 
aU in- ^8 cafe* 

The prifooer was remanded. LeeC\, abfent. 
Gardner vcrfus Davis. B, R, 

In prohibi- 1 N prohihukn^ the parties were at iOue^ which was, whether 

tion theifluc 1 a certain piece of land was parcel of the plaintiff's tenement ; 

plaintiff; ^^ proof of the affirmative laid upon the plaintiff. When the 

who did not caufe came on to be tried, the plaintiff (having countermanded 

•PP"'»f J^* nqtice of trial) did not appear, whereupon the defendant entered 

f"nVaat*pm$ ^^^^^ ^*« pmofs^ and the caufe was tried upon the defendant's 

In his record, record oi tnft prius^ and a verdi£l was found for the defendant^ 

enters into g^d judgYnent iias been entered thereupon. It was moved for 

and ukes' ^^ plaiutiff tliat this was irregular, for that the plaintiff not ap- 

a verdidt, ^ pearing ought to have been called and mnfulted. 
this is irre-' 

the^in^ior Upon (hewrnjs; caufe tt was faid for the defendant, that both 
ought to the parties in prohibition are oBors, that both carried down the 
^^rd^^'d ^c^ord zx\dL gave notice of trial, and that although plaintiff coun^ 

aonfuirci* tormanded his notice, yet the defendant had a right to try the 

13 caufe ' 
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caufe upon his record ; and if the plaintiff knew he could not be 
ready, he ought to have moved the court to put off the trial, and 
the defendant being aSitr had a right to ga inta die merits, and 
to take a verdi&« 

For the plaintiff it w» iofifted, and refolml fey the court, that 
aUcDughthe defendam in probation is an Mor, yet in tfris cafe 
^exe the iffue laid upon the plaintiff and he was to begin firflv 
he ought to hav€ been eailed and nonfttkei if he did not appear^ ' ^ 
and therefore the prooeeding to take a verdiff is irregnlar, and 
ntnft be fet afide. Indeed' if the iffue had laid upon the defend- 
ant, and be had been obliged to begin firft, it might hare had' 
another confidevacion) but as to that they ^zre no- opinion. The 
▼erdi£l was fet afide as irregular^ but without colts, this being' 
a new cafe. 

Same veffus The Same. B. R. 

THE verdifif being fet afide as above, it was ttiov^d thjrtf the AncmiiMtiit 
defendant might be at liberty to enter vtmnfini upon alt n'»fip»«»»- 
mgubmt that the plaintiff did not appear at the trid; But/trr ^JJ^Sui*' 
royvAn— A nonfuit cannot be fmc; recosded ^^iif^k ought: to have BanJu 
been recorded by tfae^ )udge of ni^prruf. 

Rex verfus Combruae. B. R. . * 

INDICTMENT charges that the defendant did fraudulently in<nameri( 
•^ and deceitfully deliiret to Sufan Farmer^ wife of James Farmer^ ^y » ^^* 
274 gallons and three quarts of ftrong beer, when he ought to n.^^"*** 
jiave delivered 288 gallons, as was agreed and paid for (the fum ^uaihed. 
of 9/.}. 

It was moved to quafli this indictment, that this was a fraud 
of a private nature, for which an adion upon the cafe for a deceit 
was the proper remedy, and here is no charge that the defendant 
fold hjfalfe nteafure* 

Per curiam^^Thi^ is a mere aQion of deceit, and the indiffmetit 
muft be qua&ed. 
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Earl v€rfus Brown* B. R. ^ 

PUntiffdiet ^ H E plaintiff died after the verdi3 and before judgment was 
S'jr*'*^ entered thereupon. Ahexvf9rA% judgment was entered, and 

die day In ^^ execution taken out, without znyjcire facias fued out at tlic 
Biok, fuit of the plaintiff's reprefentative. And now it was moved to 

wT*^ *he ^^^ ^^^ ^^ execution oi fieri faaas $ and it was held, that al- 
rifS^ta^ though the judgment was regularly entered by the it Car. a. 
icife laciat c. 8. yet the fieri facias iffued irregularly, for there ought to hare 
""*«w be. ^^^ zfcire facias ; fo the fieri facias was fct afide, and the naoncy 
ftMexeca- ^cvied thereupon ordered to be reftored to defendant, per tetmm 
euriamm 



. Anonymous. B. R. 

Aftfcr • pies '^ H E defendant pleads in ahaiemeni^ that there b no fuch per* 
■J^jJ^"**"* * fon as the plaintiff in return naiura: the plaintiff replies dia^ ' 
thepUifl^ there is, tnz; TXWefiminfier : defendant demurs; plaintiff joins 
aiKftpny t in demurrer, and prays judgment an^ his damages^ which being ». 
*^°^^^ in chief is wrong, for it ought to be that he may anfnuer over. Per 
■otjadgmeot euriam — Let it ftand over with leave to the plaintiff to oaovc tcy 
» chief. amend on payment of cofts. 

CirUi.137. '^ * 
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TRINITY TERM, 

24 Sc 25 Geo. IL I75i> 



Rex v€r/us Ppnfonby & aL In Erron 

7}f FORMATION in nature of a quo tvarranto in the JCm^V 
"^ Bend in Ireland^ to Ihew by what authoritj the defendants ^r^j^^^ 
claim to be burgeflea of a certain borough. The informationy ^^^^^^^ 
pleas, replications, rejoinders, demurrers, and joinders in de- mideiha 
mnrrer, all appear to be of Trinity term in the 2 1 & 2a Geo. a, ; *«?»> m- 
after the joinders in demurrer there appears to be anentr]r of a ^t toewl 
€(mtinuance by curia advifare vuk and day given by the court in coH t» 
£^^r term following, (kipping over two terms, viz. Michailmai f™^^^' 
2nd Hi/ary terms 22 Geo. 2.-, and /j&^xr judgment is entered, for tSugnDtT 
the Xing of Ea/ler term 22 Geo. 2. ; a writ of error is brought, cerdonri t» 
and the record being tranfcribed and font hither, it was moved ^.^ •** 
to amend the record iere by inferting Vtro continuances f which are '""**""' 
omitted ; and it was urged for the King, ij?, That if this was a 
nufprifion of the clerk or of the court, that it is amendable by 
this court ; and 2dlj^ That it was a mi/continuance and not a eUp 
eontinuance^ and in either cafe amendable at common law. 

For the defendants \t was faid, that the record being made up 
and tranfcribed hither, the court mud look upon it as the aA of 
the court and not the mifprifion of the clerk, and that this is a 
difcontinuance of the fuit; and the cafe of Friend r. Baker^ 
Sty/. 339* was relied upon. 

Lee C. J. — ^rhls is an application to the court to make a con^ 
tinuance upon a record removed bere^ I agree that difcontinuances 
or mi/continuances before judgment are the a£ls of the clerk ; 
but after judgment is entered and the record clofed and made up, 
difcontinuances are the ads of the court. Comyns 419. And We 
have nothing to amend by. I alfo agree that the fuperior court 
where error is brought may make fuch amendments as thepourt he- 
lp w may, but that can oiily be done 'when thfi fuperior court has 
the fame matter to amend by as the inferior has. In the cafe 

of 
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Tttii.4G.i. of Wwkfvorti V. Clark, which was trror in debt from the C. B, 
vpon a judgment by default ; the plaata was of Hilary teito} the 
want of an original was aflSgned for error, and in hulh efi trrm^ 
Hum was pleaded, which clofed the record ; dimbiution was al- 
ledged, and thereupon an original wasf returned hither returnable 
of the MicbaAnutf term preceding the placitct^ without any con- 
tinuance to Hilary term. This court could not infert a continue 
once, but ex debitoju/Hti^tsnt a eertiorari to the C. B* to inform 
the confcience of tScr court whether there w^ any continuance % 

sstr«.735» and the C.J?, fent up xbc continuance s and it was not once 
thought of, or infilled upon by thofe who argued this cafe, that - 
this cpurt could make thr conSnuancei This is a Yery ftrong cafe 
in point. 

Wright J.^^1 am of the {ame .opinion. The court in JTinkm 
worth V. cHark faid the certtoraH wa^ grantable ex deUfif jufHti^i , 
and there was no imagination that this court could add the cm* 

J[)mm^< J;— This is ^ Sfiomtmumter aMd is fatal M)^6n a de- 
. murrer, and there is no ftktute of je^itf^ thaif win hel^' it ; fbtf 
aiughr we-ktitfw- &0r^ fl^y be'^ i«ebrd in Jfelahitihtt wiH mfte 
ie comptecei and ther6ftire we eati grant a c&rtiorari to- infotttt 
the donftience'of the cdurt brfdr^'we give judgment; but I ne- 
iMT h«f%krd diar aftet« a* record is ft tit hither that this^ court coulct 
;amknd it without' fomethSnfg toamend^by. This is quite a new* 
' kindofaptAieatldm 

Fo^]\ of thelWrne- opinion; and fb the rule to {be# eaufe' 
^»hf tbe continuances (bould itot be iufcfrted w^s difchargedl Sir* 
^homae^BMki S^ Richard Llojdj Mr. Hume Campbell, ahd Mr. 
Ford foFthe Kad^l Serjeant Pool^, Mn Henlej, and Mr. JodJrelf 
for (;he dbfimdaiitsr. 

ThompfoA vepfus Marfhall. - B. R. 

Plaintiff . T)£R fvruiM— -The defendant has a right to call upon th«f 
ffluftmtitle A plaintiflFto intitle his declaration agreeable to the tn^time'%£ 
^^^^' delivering it to the defendant. 

ableco truth. 
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Rex vtrfus Clapham, an Overfecr of the Poor. B. R. 

A Mandamus was granted to oblige the old overfeer o( the poor Mimkmos 
•"^ to deliver over the books of the poor's rates to the ne^o over^ J^^^i 
fefT; for p<r curiam^Thcy are public books, and ought to be the poor to 
delivered over by one overfeer to another, that all the parifiiioners deliver the 
ihay have accefs to them, and the overfecr and churchwarden fot JJ'^ ^^ 
the time being ought to have the cuftody thereof. ovafier. 

Read, Executor of Tuack, verfus Nafh. B. R. 

CT UACK the plaintiiPs teftator broughtan adion of aflault VwaAtt^ 
^ and battery againft one Juhn/on. The caufc being at iffuc, Jjj'^^^ 
the record entered, and juft cdtning on to be tried, the defendant fi^xMt of 
Na/b being then prefent in c6urt, in confideration that Tuack frauds and 
wtrald not proceed to trial, but would withdraw his record, un- P«'J»'*««- 
dertookand promifed to pay Tuack 50/. and the coftd in that Apronufeto 
fiiit to be taxed 'till the time of withdrawing the Ye9ord, in P*^*!S??** 
which taxation all fuch fame of money were to be allowed as ^^^ jn 
Tuack had paid and was liable to pay to his attorney and wit« cafe the 
neffes who attended the trial. Tuack^ relying upon this pro- ^**1^*^^ 
mife, did vfrithdraw his record, and no further proceeding was had fecord/unoc 
in that caufe. Tuack being dead, Read his executor has brought within the 
his a£lion upon this fpecial promife and undertaking by Najb. friuS.*^ 

' The defendant has pleaded non ajfumpjit^ and thereupon iffue 
18 joined to the country. %dly^ He has pleaded the ftatate of 
frauds and perjtiries ; that the plaintiff ought not to have his 
a£tion again (I him, becaufe he fays there was a ftatute made in 
the 29th year of King Charles the Second for prevention of 
frauds and perjuries, whereby it was enaded, that from and 
after the 24th day of June 1677, no aftion fliould be brought 
whereby to charge any executor or admiii-iftrator upon any fpe- 
cial promife to anfwer damages out of his own eftatc, or whereby 
to charge the defendant upon any Ijpecial promife to anfwer for 
the debt, default, or mifcarriage of^ another perfon, unlefs the . 
agreement upon which fuch a£lion^ou]d be brought, or fome 
memorandum or note thereof, (hould be in writing, (igned by 
the party to be charged therewith, or fome other perfon there- 
unto , by him lawfully autho'rifed; and then fays, tha^ the plain- 
tiff Read has brought this adion to charge him the faid defend- 
ant with the debt, default, or mifcarriage of the faid John/on^ 
and that there never was any agreement in writing touching 
this promife, nor any memorandum thereof ^ and this be is 
ready to verify, £^f. 

Vol, I. X To . 
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To this plea the plaintiff has demurred, and the defendant 
has joined in demurrer. 

Thb cafe was twice argued at the bar ; and after time taken 
by the court to confider, the Chief Juftice delivered the opinion 
of the court. 

Lee C. J.^The fingle que (lion is, Whether this promifc, 
which is confeffed by the demurrer not to have been in writings 
is within the ilatute of frauds and perjuries ? that is tp fay, whe- 
ther it be a promife for the debt, default, or mifcarriage of an- 
other perfon ? And we are all of opinion that it is not, but that it 
li.Rajrm. is an original promife, fuflicient to found an affumpfii upon 
xoSi* againft ^ujb^ and is a lien upon Najh^ and upon him onl^. 

John/on was not a debtor; the caufe was not tried •, he did not 
appear to be guilty of any default or raifcaniage; there might 
^ave been a verdiA for him if the caufe had been tried, for any 
thing we can tell ; he never was liable to the particular dcbt^ 
damages, or cods. The true difference is between an original 
promife and a collateral promife $ the ^rfl is out of the ftatute^ 
the latter is not when it is to pay the debt of another which waa 
ahready contraded. Judgment for the plaintiff. 

Snee veffus Humphreys, an Attorney of the C B. 

B. R. 

Ab attorney A N attorney of the Common Pleas was arretted by a latitat, 

jinSed^i^i ^^^* ^^^^^y "J^^cd that the proceedings againft him iere 

bcitatmnft might be fet aGde, alledging that he ought to have been fued in 

fkad kit the Common Pleas by bill. But per curiam'^Yoji muft fae out 

vUen^and 7°"' ^^^ ^^ privilege ; for if you are an attorney of the Com- 

proceedings mon Pleas, and are reffus in curia therci you will have it of 

againft him courfc, and may plead it here. 

BOtdifcharg- ' * 

DdXtverfus ^jxt and others. 

Nolle profc- cj^ROVER againft a dcfendant-executor and Other defendants 
qai miy be -£ not exccutors, for a convcrfion in the life-time of the defend- 
TdcfimdMr ant- executor's tcltator. Vcrdicl againft the defendants not exe- 
who ought' cutors, and the defendant-executor found Not guilty. 

nor to bare 

cen joined. j^ ^,^^ objeQcd in arreft of judgment, that this being a tort 
does not furvive, and you cannot join the executor a defendant 
with the others. 

To this it was anfwered, that if trover be brought againft fc- 
vcral perfons, and one dies, the writ docs not abate. 1 1 Rep. 45. 

fupfof^ 
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tuppofe all the defendants had been found guilty, the plaintiff 
might have entered a nolle profequi as to any of them. 

Cirm— What do you fay to that? Cannot the plaintiff enter' 
% mile profequi ? Tou come too foon; we cannot tell but the^ 
plaintiff may help it by the entry. Rule to (hew caufe why 
. judgment (hould not be arretted difchaigedk 



MICHAEL M ASTER M, 

^sGeo. IL 1 751* 



Between the Parifhes of Tetbury and Ilam# B. R. 

T^ ULE to fliew caufe why sm order of two juftices, con- Thwnttft 
tx firmed by the feflions to remove a pauper from Tettury to ^^22^ 
Jlafttf fliould not be quafhed. The order dates, that Mr. Pope lute or con- 
of Ham, hearing the^v^r was a boy likely to be fit for his fcr- <titi«i«ifora 
vice, fcnt to his father to defire he might come upon liking ( the JSHcTifor** 
boy came, and continued upon liking eight weeks; and then it yetrytogain 
ftates, that Mjr. Pope hired him for a year, to commence from 
the beginning of the eight weeks he had been on liking, and 
that the boy continued in Mr, Pope^s fervice at Ham a year and' 
ten days from his firft doming upon liking. 

Per curiam -^This cafe differs from all the cafes ; a coming upon 
liking is not like a conditional biHng at the firft ; there muft be a 
hiring for a year^ either abfolute or conditional, previous to the 
fervice for a year ; the hiring here has a retrofpe£t to paft liking: 
and the court held the pauper gained no fettlement at Vam^ and 
^ualhed the orders of the juftices and feffiops. 



Za 
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Facfons verfus Freeman and others* In Chancery, 
November 9* 



Whit aft 
ftaUainooiit 

to • RVOCt' 



X^ RS. Freeman bekig entitled under Mt; itcw}a^% vili to «i 
w .».w- cftatc-tail in the lands in queftion after the death of Mrs« 

tiMttTa wiO. SatvjeTf and alfo to an eftate in fee in other lands, by articles in 
1739» ^ confideration of a fettlcment to be made upon her by 
Mr. Freeman^ covenants that the lands in que/Hon (hall be con- 
veyed to him in fee, and the other cftate to him for life. 

Mr. Freeman being thus entitled to an equitable cftate under 
the articles, afterwards and before the fame were carried into 
execution by legal conveyance, makei» his will, and devifes the 
lands in queftion to fome of the defendants. 

After the making his will, he having the equitable, and his 
wife having the legal eftate, join in a deed to make a tenant to 
the pracipe to levy a fine and fuffer a recovery, (which were 
both done») and declare the fame fliall enure to fuch ufes as 
tbey two ihonld by deed jointly direfl, limit, and appoint ; and 
in default thereof to the ufe of Mr. Freeman the hufband in fee. 
The wife lived ibme time afterwards, the huiband furvived, and 
no joint deed of appointment was ever made j)y them. 

The quedion in this cafe is, Whetiher the fine and recovery 
and deed to lead the ufes thereof be a revocation of Hu Free- 
man\ wiU as to tbofe lands whereof Mrs. Freeman was feifed in 
tail, and wherein Mr. Freeman had an equitable title in fee at 
the time he devifed the fame. 

It was argued for tjie plaintiff, (Mr. Freeman's heir at law,) 
that this amounted to a revocation of the will *, that it is a known 
priHciple if a mau feifed in Cee mates his will, and after makes 
. a feoil'inent or other conveyance hi fee, and tlien takes back a 
new eftate in fee, that tbi^ is a revocation of the will ;. for 
wherever a man puts the whole intereft of the lands out of him 
by any conveyance whatever, though he take it back again the 
next day, it will anapnnt to a revocation. Indeed in the cafe of a 
tnortgago it is not a total revocation^ but only pro tante ,v for the 
« mortgagor does not part with his whole intereft, but he, his heir, 
or devifee, may redeem j 3 Wtns. 163. i Ro.Abr, 616. Earl of 
Lincoln and Rolls^ Eq, Caf. Abr. 411,412. Pollen and Hujhand^ 
Ibid. 

Titncr 
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Tiiner ▼• Titttfr, In cjedment about a ytar ago was a cafe 
referv^ for the opinion ' of Lord C. J. jLr. Roiitt Titmir 
died in 1741 feifed in fee of the lands in queftion, being zo'^ 
ve&indy leaving two fons, Robert and Hemj^ (the pknntitt'a 
leffor,) who both entered upon their father's death, and were 
each feifed of an undivided moiety, and being fo feifed» IMmf 
the fod| the itth if February 1742, by his will deviled all bis 
lands and tenements, and all his (aid moiety whereof his fatlier 
was feifed, to his wife the defendant Btm. Titnen afterwards^- 
in 1745, a deed of partition was made and executed by and 
between Rpbirt and Henryy and the premifes in queftion were 
allotted to Robert^ and it was coyenanted therein that they and 
thehr wives ihould all join in levying a fine, (which was done^) 
and that the fame, as to the lands in queftion, Chould enure \9 
the ufe of Robert Titner^ and fuch perfon and perfons, and for 
fttch e(lateand eftates, as he ihould, by deed or will, limits di^ 
redl, or appoint, and in default of fuch appointment, to the ule 
of Robert Tttner in fee } Lord C. J. Lee clearly held this % 
rev9cation of the will, and not like the cafe of a bare partiticna 
only made by the (herilF, (unattended with a fine or cotiveyimco 
to the new ufe,) which would not have been a reweatian. 

That where there is a deed of covenant to levy zjine to cer* 
tain ufes, and before the fine is levied all the fame parties eater 
into a fecond deed, and declare that the fame fine (hall enure to 
different ufes, in this cafe the ufes of the fine (hall be diredled 
'by^the fecond deed. Moor i toy. ' 2 And. 46. for until the* 
ufes be executed, that is, until the fine be actually levied and exe- 
cuted, the parties may vary the ufes (if they all agree) as they pleafe. 
^ofies V. Morley^ % Salk. 677. in Carth. and other books. 

On the other fide it was argued for the devifee, That this ii 
not a revocation of the will as to the lands in queftion, that Mr. 
Freeman at the time of making his will had an equitable eftate 
in fee therein, as much as if he had purchafed the fame with 
his own money in the name of another perfon ; this equitable 
eftate he devifes by his will, and the recovery and fine, as to the ' 
bnds in queftion, do no more than convey a legal eftate to him^ 
who before had an equitable eftate in fee therein, and is no 
ways inconfiftent with, nor ihewa any kind of intention in him 
to revoke his will as to this eftate, and this conveying the legal 
fee to him, is only a performance of part of the articles s 
the cafe of Titner and Titner wholly concerns a legal eftate \ 
and there was a new eftate and new ufes raifed of that which 
was a legal eftate at firft,- which were the grounds of that detei^ 
mination. The recovery in the prefent cafe created a fee in 
fomebody, which (if no ufes had been declared) would have been 
fubjcft to fuch trufts as the tail before was fubje£t to 5 and if 
the legal eftate thereupon r'efulred to Mrs. Freeman^ it muft be 

X3 ^^ 



jio Michaelmas Term, 25 Geo. 11. 1 751; 

in trull for her hufband under the articles, and in cafe of heif 
death her heir would have been' truftee for him. 

It was admitted by the devifee's counfel that it is generallf 
true where a man feifed in fee devifes, and after conreys in fee, 
and takes back an eftate in fee by a new conveyance, that this 
amounts to a revocation i but they ftrongly infifted that the con- 
verfioo of a Ugal eftate into zn equitable one, or an equitable eftate 
into a iegal one, does not amount to a revocation. 

Lord Chancellor ii&r^tinfif-^Determinattons in cafes of revo^ 
cations of wills have always been favourable to the heir at law. 
It is admitted on all hands that if the teftator had had a legal, 
fee, devifed it, and afterwards fuffered a recovery, it would have 
amounted t6 a revocation of his will ; or if the recovery had 
been declared to be to fuch ufes as he (hould dire£l, and for 
deiault thereof to the Seftator infee, that this would alfo have 
amounted to a revocation \ and it is as certain likewife that if a. 
man feifed in fee devifcs, and afterwards conveys the fame awaf 
by. any kgal conveyance whatever, and takes back again a new 
eftate, this would be a revocatiqn of the devife ; but there arc 
cafes go further, for if one feifed in fee devifes, and after levies 
a fine to his own ufe in fee, this has always been held a revoca* 
tion, though the teftator is in of the old ufe s this is a prodigious 
ftrong eafe ; the reafon is, that courts of juftice, in favour of 
the I^ir, will prefume the teftator had fome intention to alter 
or revoke his will in favour of the heir, by fuqh an z,€i done 
after the will. 

tndfjcd where the teftator feifed in fee afterwards leafes for 
years or lives, or mortgages, or conveys to pay debts, thefe are 
only revocations pro tanto^ and (hew particularly how far the te(« 
tatqr intended. to alter his will, by drawing the line exadly. 

, It is objeded, that although what I have faid of a legal eftate 
be true, yet it is not fo of an equitable eftate; but I am of opv> 
nion that it is, for it would be an iniquitous thing to determine 
that it is not, for then a court of equity would decree contrary 
to law; and therefore if a man feifed of an equitable eftate de« 
vifes it, and afterwards a new conveyance is made with his 
confeut, and fome new truft declared for him, this would be a 
revocation ; but, as I faid before, a mortgage, or a conveyance 
in truft for payment of debts^ would be only revocations pro tanto^ 
for by ihefey a fpccific intention is fticwn ; fo is a Vern* 295. 
and fo is Ogle and Coobe^ 20 Feb. 1 748, where a real eftate was 
devifed, and afterwards the teftator conveyed it in fee to be 
fold to pay money to Mr. Coolcy and the furplus to be paid ta 
the plaintiff, though the whole to be fold, yet I held it only a 
revocation pro tantoy and think the determination is right} Cp 

that; 
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that the devifee in thefe cafes ihall have a redemption^ or the 
furplus after debts paid. 

Ta come to the prefent cafe : I take it for granted on both 
fides that Mr. Freeman^ when he made his will^ had an equi- 
table eftate in fee in the lands in queftion, and the like for life in 
the other lands, for he could have compelled a fpecific perform- ^ 
ance of the articles, and obliged his wife to ndake a legal con- 
veyance agreeable thereto ; he, having this intereft,' makes his 
will, which could only have operated to convey thofe in queftion 
to the devifee, for the other he had only for life : then a fine 
and recovery are had of a// together, and the ufes thereof de- 
clared as above \ the wife lives fome years afterwards % he fur- 
vives ; no appointment was ever made by them ; he gains a legal 
fee hereby in the whole : this is certainly more than gaining to him- 
felf a legal eftate in the lands wherein before he had only an equi- 
table one; for he has, befides declaring the fame to other ufes, 
gained to himfelf a legal fee in that wherein he before had only an 
equitable eftnte for life. Indeed if a man has an equitable eftate 
which he devifes, and after takes by legal conveyance the legal 
eftate therein, in that cafe I am of opinion it is no revocation^ 
for this is the common cafe where a man contra£l8 for the pur- 
chafe of lands, and before any legal conveyance thereof made 
to him, he da^ifes the fame and dies, the devifee ihall compel 
a fpecific performance, and (hall have fufficient of the teftator's 
perfonal eftate to pay the purchafe-money ; and though the 
devife be between the articles and the legal conveyance, it is no 
revocation^ far be it of what kind foever, it is only inftrumental 
in changing an equitable into a legal eftate, and makes no alter- 
ation in the will. 

But notwtthftanding this^ it cannot be laid down as a general 
rule, that the turning of a legal eftate into an equitable one will 
not be a revocaiipn; for if a man feifed in fee devifes, and after<p 
wards conveys in truft for himfelf, this certainly would be a re^ 
voration, and differs from 2 Fern, 495. and from Ogle v. Coake^ 
which were to let in particular Securities, and made no alteration, 
but juft fo far, pro tanto. And if Mn Freeman had only taken 
a fee in the lands in queftion, and nothing more, it would have 
been no revocation J but it is moft plain (though there be no 
proof) they came to a new agreement, to wit, that (he ihould 
be let in to join with him in an appointment ; and he^ in conG<r 
deration thereof, was to have a fee in that eftate wherein before 
he had only an eftate for his life. And though it is faid, that 
as to the particular eftate in queftion, it was only turning an 
equitable into a legal eftate, yet it ought to appear that that was 
fingly the purpofe ; but here it appears it was to \ary his intereft 
in the other lands, which differs this from all the cafes of rev(h 
cation pro tanto, for the recovery and ufes were to operate over 
^hc whole fee of both. 

X4 Sl^ppofe 
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/ . Suppofe a man feifcd in fee devifes, and afterwards makes t 
fettlement on faimfelf for life, remainder to bis firil and other 
fons in tail, without truftees to preferve contingent remainders^ 
the Stc is in him until a fon is born ) and if no fon be ever born 
the fee will ncTer be out of him : there can be no doubt 
but this would be a revocation of his will, though no fon 
^▼er born : the cafe of Lord Lwcoln v. RoU is a ftrong cafe ta 
this purpofe. In the prefent cafe che power of appointment was 
fuch a particular purpofe as might operate over the whole fee of 
both eftates whenever they pleaied>; and if M,i. Freeman had 
been feifed of a legal fee, and had had a mind to let in his wife 
to join with him in fu^h an appoin!&ieot, he mud have made a 
new conveyance for that purpofe, which would certainly have be^n 
a revocation. And The cafe ofTitner v. Titner^ determined by a 
learned judge,, is a very ftrong authority, and very appofite to 
the prefent cafe. Decreed it a revocation of the wUl. 
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Todd verfus Dodd. B. R. 

niCHARD Dodd executed a warrant of attorney, dated May 
^ 8, 1746, to confcfs a judgment for 400/. to John Todd the 
elder and John Todd the younger \ John Todd the elder is dead^ 
and now it is moved by Mr. JViliiams^ that John Todd the furvi- 
vor and executor might have leave to enter up judgment upoQ 
affidavit that this warrant of attorney was given by the defendant 
to the two Todds to fecure and indemnify ^them againft a bond 
which they entered into on the behalf of the defendant for 200 /• 
which appeared to be fo by an indorfement upon the back of the 
warrant of attorney. Cafes cited,. Perk. Feoffment^ f. ipa. 
I Infi. 52. a. b. 8 Rep, 82. Sa/L^Sj. Ld. Ray. 849. Sir 
ST. Ray. 18. SaJk. 400. i Sho. 91. Ro. Abr. 331. th. Author 
nVy. %alk. 117. \ Barnes 35, S//7/v. S//7/, in C. J?. 2 Barnes 
38. contra. 

The laft refolution of the Common Fleas was, that the power 
ought to be ilridly p^rfued ; but notwithllanding that cafe, the 
whole court of B. R., after time taken to coniider, gave leave to 
the plaintiff jH?^ the furvivor to enter up judgment, and they 
faid this was a ftronger cafe than any that had been cited* 
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Smith verfus Evans. In Scaccario. At Serjeants* 
Inn, Dec. 6, 1751. 

TT wU8 faid by Lord Chief Baron Parker ^ Baron Clivei and Seab'nga 
•* Baron SmvMf, {abjente Legg^) that what is faid by Norths JFind- ]?J^ ? »<>* ■ 
bam^ and Charkon^ in 3 iJv. I. «• That putting a feal to a will tp^^Vt 
*' is a fufficient figning within the (latute of frauds and perjuries/' wiibin the 
is very ftrange dodbine ; for that if it was fo it would be very ?*^^^ 
eafy for one perfon to forge any man's will, hj only forging the ^^'m. 
names of any two obfcure perfons dead, for ne would have no 
occafion to forge the teftator's hand. And the barons faid if the 
fame thing (hoald come in queftion again, they fltould not bold 
that fealing a will only was a fufficient figning within the ftatute* 

Lake veffus Lake. In Chancery, Nov. 8, 1751. 

^HIS was a bill preferred by the teftator's next of kin againd, Pardpnor 
^ his widowj who was his executrix, to have a diftributive !f?'2|^^ 
ihare of the perfonal eftate undifpofed of, the tcftator having tttormtendl 
given her bv his will a legacy of 1400 /. upon condition that fhe ed his «Ue 
did not fufrer (a bond which he gave upon his marriage with her S^JJ'JL, 
to leave 400/. to fuch children as they fliould have) to afiefb thtrefiilue. 
the aflets, and they never had any children ', be alfo left her an 
eftate in land. 

The widpw executrix infifts (he is well entitled tp the refidue 
notwithftanding this legacy* and the devxfe of lands to her, for 
that the teftator has frequently declared his intention that (he 
fliould have the refidue, and this the defendant has in proof. 

For the plaintifF it was obje£led that the teftator's parot decla- 
rations ought not to be admitted } the evidence is, that the witnefs 
in travelling with the teftator, who was not very well in health, 
and talkiiig of ferious things, the teftator (aid ho4iad done very 
handfomely for his wife, and that he had done very weU alfo for 
Iiis fitter and brother, and faid that after his debts and legacies 
were paid he hoped there would be fomething very handfome for 
her befides ; that he had given his wife half of his money in a 
fum certain, and if (he had good luck in getting in his debtS9 
there would be fomething more, which would be all her own. 

Per Lord Chancellor — If making a wife executor of itfelf 
ihould be allowed to be a good reafon why (be (hoold have the 
f efidue when (he has a confiderable legacyy we (hall not know 

where 
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where to flop ; but where a wife is executor, and there is a 
great aSedion proved to be between them, as here is, it is very 
reafonable to admit this kind of parol proof, and a lefs etidenco 
than this would have turned the fcale in her favour i therefore 
the bill muft be difmified. 



HILARY TERM, 

2^ Geo. II. 1 752* 



Nota i The year of our Lord 1 75 1 confided of no more thaa 
282 days. The year of our Lord 1752 begao upcMi the 
I ft day of January^ and confifted of no more than 355 
days, from the 2d to the 13th of SeptenAer this year, both 
inclufive, being expunged out of the calendar, in order 
to reduce it to the New Style. 

Lewis verfus Willis. B. R. 

Niibabmt JNDEBITATUS ajum^it for the ufc and occupation of 
tislr^* lands J the defendant pleads nil bdhdt in tenementisztthc- 
i^ea to «n time he permitted the defendant to occupy the lands } plaintiflr 
afTumpfitfor demurs. Per curiam — ^This is a bad plea to an afiion upon the 
li^cuD^^n. cafe for the ufe and occupation, and fo it was determined iu the 
^^^° °' cafe of Richard v- Holditchy HiL 13 Geo. i.; but in debt for rcAt 
upon a leafe not indented, this plea may be pleaded, becaufe an in- 
tereft pafles by a leafe ; befides the plea is ill pleaded, for it ought 
to fay that the plaintiff had nothing in the tenements at the time 
of the a£>ion, nor at any other time ; there is no occafion for 
the plaintiff to (hew any title upon thefe contracts. FtJe^at. 
1 1 Geo, 2* 



occupauoa. 
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Wallop vcrfus Irwin. B. R. 

TH E defendant died after the rule to plead was out, but be- Defeodint 
fire the time given to him by a judge's order for pleading ^^^^^ 
was out, and the plaintiff figned an interlocutory judgment, and given to 
fued out %fcirefaciat thereupon againft the defendant's executor pi"d ex- 
upon the>^ JT. 3. r. 11./ 6. to (hew caufc why damages ^^^g^ 
ihottld not be affeffed and recovered. Mr. Ford moved to fet the after and 
proceedings afide, allcdging that the writ abated by the death of g«^ 
the defendant before interlocutory judgment was figned, notwith- j^^^^^ 
{landing the rule to plead was out •, and cited the cafe of Sibert 
V. The executor of General Ruffelly Mich. 9 Geo. 2. where it ap- 
peared the general died at Bath a day or two before the time for 
pleading was expired. Lord Hardwicke and the court held the 
(ttit abated. Proceedings fet afide as irregular. 

Wingfield verfus Stratford & al. B. R. 

TROVER for a gun. The defendants plead that the plaintiff Agnn linot 
kept the gun to kill game, and not being qualified, they juftify 2u*^** 
(as gamekeeper and fervants to J. S., lord of the manor) the 
taking away the gun from the plaintiff; but the plea doth not 
jdledgc that the plaintiff was out fporting with the gUn, nor 
where the gun was taken. Plaintiff demurs. 

And the court held, that a gun is not neceffarily to be taken 
to be an engine to kill game, as it does not appear upon this re- 
cord that the plaintiff killed game with it ; he might ufe it to 
Ihoot crows, or deftroy vermin ; and it is not like nets and point- 
' crs, and fuch dogs which can only be kept for killing the game. 
Judgment for the plaintiff. Vide 2 Sira. 1098. 

Rex verfus Eliz. Spenfer. 

THE defendant was indided for perjury, put in bail, was Onc wquit- 
tried and acquitted, and now the bail moved that they might ted on>«- 
be difcharged from their recognizance. The clerks of the crown- {^^ff ^e aif- 
office oppofed this, and faid the courfe of the court was, not to charged . 
difcharge the bail until the acquittal of the defendant was en- ^""JJ^^^f^ 
tered upon record. not entered 

TTright and Dennifon Jufticts, at firft doubted, and were for 
refpiting the recognizance until the next term $ but Fofter J. totis 
virihus infilled the bail ought to be difcharged, for that by the 
poflea in pourt it appeared the defendant had been acquitted, and 



of record. 



cannot 
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cannot be called upon again for the fame charge ^ and he faid if 
the court fhoiiid refpite the recognizance till next term, (which 
would cod no lefs than i /. 6s. Bd.) it would be eflabliHiing a 
practice, for the benefit of the clerks in court, to the prejudice of 
the fubje£^, which he could never agree to. Afterwards Wrigbi 
and Dennifon {abfente C. J. Lee) concurred with Fofter ; and the 
recognizance was ordered to be difcharged ; and they fai^i, if 
any oody was aggrieved by this order, let them apply to the 
court next termi if they think fit. 

Murray verfus Wilfoa. B. R. 

^HIS is an a£lion of debt upon a judgment of iiofifuit in aif 
-^ inferior court ) the declaration is as follows : 

Dete upon a Surrj : (to wit|) Robert Murray complains of Ge9fge Wtlfin^ 
IJJSfStina^ ^^^i in ciiftody of the marfl)al of the Marjbalfea of our lord the 
iDferior now king, befi^re the king himfelf, of a plea that he render to 
*•**'*• him 3 /. ijf X. 4 rf. of lawful money of Great Britain^ which he 

owes to and unjuftly detains from him ; for that whereas the 
faid Robert heretofore, that is to fay, at the court of record of 
our lord the now king of the liberty of the mayor, commonalty, 
and citizens of the city of London^ of their town and borough of 
Southvark in the county of Surry aforcfaidi held at the court* 
houfe within the town and borough aforefaid, and within the 
jurifdi£lion of the faid court, on Monday the 19th day oiNovem^ 
ber^ in the 24th ycar'of the reign of our lord the now king, befote 
William Mortton efq. then fteward of the faid court, according 
to the cuftom of the faid town and boroueh aforefaid, from time 
whereof the memorv of man is not to the contrary, ufed and 
^ approved of within the town and borough aforefaid, by the coq« 
(ideration of the faid court, recovered againft the faid George 
3/. 19/. 4^. for his cofls and charges by him laid out and expended 
in and about his defence, in a certain plea of trefpafs on the cafe 
on promifes by the faid George in the faid court of our faid lord 
the king of the borough and liberty aforefaid, before then com- 
menced and brought agaioft the faid Robert, adjudged to the faid 
Robert, and at his requeft in and by the faid court, for that the 
faid George did not further profccute his plaint in the faid fuit, 
but became nonfuit therein ; whereof the faid George was con- 
vided, as by the record and proceedings thereof remaining' in 
the faid court at Scuthwark aforefaid may more fully and at large 
appear, which faid judgment ftill remains in its full force, 
ftrength, and effeft, not reverfed, vacated, annulled^ difcharged, 
. or fatisfied ; and the faid Robert hath as yet obtained no execu- 
tion of the afoVefaid judgment, whereby an aftion hath accrued 
to the faid Robert to demand and have of the faid George the faid 
3 /. 19 J-. 4i/., yet the faid George^ though often requcftcd, hath 

not 
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not vet rendered the faid 3/. ipx* 41/., or any part' tltereof^ to 
the laid Rahrt^ but to render the fame to. him hitherto hath and 
ftiil doth wholly deny, to the (aid Rokrt hia damage cnT 10 /.» and 
therefore he brings bis fuit, &lr. • , 

To this declaration the defendant has put in a general demur- 
rer, and the phdntiff has joined in demurrer, which is entered of 
JBi^r term laft« Ra^tth 373. 

Mr. JTe/ler for the defendant objeded. That debt upon a 
judgment of nonfuat in an inferior court would not lie } and 2d/y, 
That if it will Ue, yet the declaration is bad in fubftance, for it 
does not appear that the pliint in the court below was levied for 
a caufe of a£lion ariling within its jurifdi^lion ; and 2^fyt The 
declaration ought to havf fet out the plaint and the fubfequent 
proceedings thereon, and cited fiome old cafes to Ihew this. 

Mr. Wil/on for the plaintiff— At common law neither plaintiff 
Bor defendant had any cofts, they x^erc given to the plaintiff by 
die ftatute of Gbucefter^ 6 Ed. i . ; but the defendant had no cofts 
until (above 250 years after that time) by the^o/. 23 Hen. 8. 
i. 15. it was ena£led, That if any perfon after fuch a day (hall 
commence or fue in any court of record, or elfewhere in any 
other couidt, any aAion, bill, or plaint, in any of the particular 
cafes there fpecified, and the plaintiff m fuch a&ion (hall be 
nonfutted, or a verdx£t pafs againft him, that the defendant fliall 
have judgment to recover his cofts, (ffr. 

This being found to be a beneficial law with refpe£t to the 
particular anions to which it extended, the legiflature by the 
faU 4 Jac. I. c, 3. extended it to defendants in every a£lion 
wherein the plaintiff or demandant might have cofts if judg- 
ment fhould be given for him, and to have the like procefs againft 
the plaintiff as by the ftatute of 23 Hen. 8. 

One or both of thefe ftatutes create the debt or duty for which 
the prefent a£tion is brought, and there is no doubt but the a£lioa 
well lies here if the declaration has fufEciently (hewn the caufe of 
it. The fubftance of thefe two ftatutes is no more thaitM/y, viz. 
That if a plaintiff commences an a&ion, in any court nuhatever^ is 
nonfuitedf or have a verdi^ againji bimf and cofis adjudged againft 
him by that court, the defendant (hall have procefs to recover. 
All this matter the. prefent declaration fliews with the utmoft 
cleamefs and certainty. 

For the plaintiff therein fets forth, that he, Ht a ceatain court 
of record, held at a certain place within its proper jurifdi£i ion on 
the t^fh o/NovemteTj 24 Geo. 2. before the judge of that court, 
by confideration of the court recovered againft the prefent dc- 

fcndant 
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fendant 3// 19/. 41/. for his cofts expended about his defence in 
a plea of trefpafs upon the cafe, by the defendant in the fame 
court commenced againft the prefent plaintiff, adjudged to him 
at his requeft by the fame court, for that the faid Gnrge Wilfih 
did not further profecute his plaint in that fuit, but became 
fionfuk therein, whereof he was convi^d prout per recordum^ 
&c. Here is an a£lion alledged to be commenced qr plaint 
levied, a nonfuit, and cofts adjudged within the proper, juril^ 
di£lion. 

Debt lies upon a judgment of nohfuit tot 16 1. cofts in an 
Inferior court, upon the Jlai. 23 H. 8. Harnt/ood ▼• Fairboumr^ 
Cro* Eliz. 96* and to the like purpofe is i Leon. 3 16. cafe 344. 

Having (hewn that the adion well lies, it will be proper t9 
anfwer the objections taken to the declaration, which feem to go 
rather to its brevity than its fubftance. 

It muft be admitted, that formerly, in a6lions of this kind# 
the fuperior courts required greater exadnefs, and particularlf 
in fetting forth the whole procefs of the fuit in the court hebm 
from the pledges to profecute to final judgment ,- but of later 
years a ' greater latitude and more general way of pleading pro- 
ceedings in courts hath been allowed. Antiently, if a man 
pleaded a judgment recovered in a court in tliis hall, he fet 
forth the whole record verbatim : afterwards they came to allow 
of a ialiter proceffumfuity and an abridgment of the proceedings | 
and laftly^ they allowed a recuperavit only to be well enough^ 
becaufe all proceedings in fuperior courts were prefumed to be 
regular until the contrary was (hewn : but this concife way of 
pleading was a long time denied (in refpefi} to inferior courts* 
becaufe they were tied to ftrifter forms, and therefore were 
forced to fet out the whole procefs* However, at length a laliter 
procejfumfuit was allowed to inferior courts, provided (llll they 
were courts of record ; and now this Ihort method is at laft al- ^ 
lowed in pleading a juftification under a recovery in an hundred 
court, becaufe the whole procefs muft be given in evidence \ fo 
that fuch a formal nicety and tedious prolixity is not now re- 
quired \ but our learned judges, in thcfe later and happier days* 
have ^ rather been a/suti to do juftice, than to (ind out little flip» 
in pleadings* 

Tofltewthis, 1 Lev.Zi. Doev.Ptirmiter\ trefpafs for taking 
the plaintiff's cattle ; the defendant juftiiies under a plaint levied 
in an hundred court by the plaintiff againft J. S., whereupon 
talker pi^ejfum fuit that the plaintiff was nonfuii, and cofts taxed, 
and a precept to levy, by which he took the cattle abff hoe that 
he was guilty before the delivery of the precept or after the re- 
turn. The plaintiff demurred } and it was objected that this 

(hort 
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ftoft way of pk^ding a judgment in. inferior courts is not al« 
lowable ; but the objedion was over^ruled, and the court faid 
the pleading was well enough. For the like purpofe, 3 Lev, 403. 
Patrick V* Johnfon. 2 Mod. 102. Lam and Robin/on^ And 
2 Mod. X95. Higginfin and Martin. 

But it 18 further obje£ted that the declaration is ill, becaufe it 
does not alledge that the plaint was levied for a caufe of a&ion • 
arifing within the jurifdiAion. 

In anfwerto thisobjeAion it may be admitted, that if this had 
been an aAion brought by one wlu> was plaintiff below and had 
recovered there, the objeflion might have had fome weight in 
it, and it might perhaps haye been incumbent upon him to have 
ihewn that every ftep he himfelf had taken in the inferior court 
in which he was the aAor was legal and regular, and that his 
caufe of a£lion arofe within its jurifdi£lion *, blit fuiely it can* 
not be neceflary for the prefent plaintiff, who was defendant 
below, to (hew that the plaintiff there proceeded legally. Sup* 
pofe Wilfon^ the plaintiff below, had no caufe of aclion at all, 
(which is really the truth,) how could it with tn^th be alledged 
that the plaint was levied for a caufe of a Aion which arofe within 
the jurifdi£lion ; and if it be neceffary to alledge this, it muft be 
neceffary to prove it, and that would have, been impoiBble. 

Suppofe there is not one legal or regular ftep in Wilfin^s pror 
ceft below, yet if the nonfuit be properly recorded, that is a 
fuificient ground for the prefent plaintiff to maintain this aflion, 
and is the only gifi thereof. For this purppfe Hot. 219. Drury y. 
Fitch : this was an a£kion for words not aftionable ; and at the 
trial the plaintiff was nonfuit ; and now it was faid by his coun* 
fel that the defendant was to have no cofts, becaufe the words 
are not adionable : but Lord Hobart fays, *< I was of a contrary 
<< opinion \ for the words of the law are plain and general, that 
'* the defendant ihall have cofts of the nonfuit ; and the vexa- 
<< tion is moregrofs if there yere no caufe of a£lion, for elfe a 
^ man might fue with more fafety where he had leaft caufe, and 
<^ fo cofts adjudged." So in the prefent cafe it muft be taken 
upon this declaration, which is admitted to be true by the de- 
murrer, that the defendant Wilfon commenced a fuit in a court 
'below for a caufe of a£tion which he could not prove at all, or 
could not prove that it arofe within the jurifdidion. To the • 
like effe£i arc Pfl/m.i47. 2 Ro. Rep. 2i'^. Palm.'^C^. Hob. 284. 
Styf. 149. Hcyler^s cafe, Cro. Car. 175. 

The court gave judgment for the plaintiff upon the firft argu- 
ment, and faid that the declaration was a very good one both in ' 
form and fubftancc} the nonfuit is laid to be given and recorded 

at 
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at a court held within its proper jnnfdi&ian ; and tint is fiif' 
ficient ; and the plaintiff' below's procefs maf fae-illegal fiom bc» 

E'nning to end, for aught we know; and the declaration wontd 
ive Dcen good upon a fpecial demurrer* And they held the 
argument for the plaintiff^ and the cafes cited, to be good bw* 

Baugh ver/iis Price. In Scaccatio. 

Aft)cies«nd rT-«HIS bill was preferred by the plaintiff, who is the fon ami 
S"JSI7o? '"' heir of r&nw/JJdKpA, who was the fon and heir of iJ«r&»i/ 
fraud and Baugb^ to fct afidc articles, and federal deeds and conveyances 
impofitioo. under them, made by the plaintiff's father Tlfnmt to the de«* 
iendant. 

In Offder 1 739 Rowland Baugb the grandfather was about 
7a years old, affli^ed with the gout and a ruptnre, and his life not 
worth above one year's purchafe, being tenant in tail of an 
eftate called Stonihw/ej with remainder to himfelf in fee. Worth 
«bottt ^000 /. ; his fon Thomas being heir expedant in tail and 
in neceSicoas ciicumftanccs, by articks of agreement of the 21ft 
of QfiMrr 1 739, in confideration of 1500/. to be paid to him by the 
defendant within a year, and of an houfe in Pr\ftein worth aoo/« 
to be conveyed to Thomas Baugb^ he covenanted to convey to the 
defendant the faid eftate in fee^^mple, fubje£t to the eftatc for 
his father's life^ foon after the figning the articles, Thomas 
Bough was dciirous of being o^the bargain, but the defendant 
would not kt him \ fo on the 3d oi November 1739, a leafe and 
rekafe was prepared by the defendant, (who is an attorney,) and 
executed that day at his houfe, when nobody befides the defend- 
ant, his fon, and another perfon, were prefent. Thomas Baugh, 
among other things, covenants that he is fcifcd in fee; and 
there is a claufe of warranty againft Rowland and* his heirs, 
and the ufe of a fine formerly levied by Thomas is declared to d6*> 
fendant in fee ; and in confideration thereof he conveyed jto 
Thomas the houfis at Pr'tflein ; but in thai conveyance there is no 
fuch covenant or claufe of warranty: the 1500/; in money to 
be paid, the defendant makes out that he paid it thus^ vht. 
that he paid off to Lord Oxford 550 /• owing to him by Tho$mu 
* upon a mortgage of another eftate (which was as much as the 
fame was worth) ^ 200A Thomas owed to defendant; 250/. 
which defendant pretended he paid him in caA ; and for the re- 
maining 500/. he gave Thomas a bond to pay it witliin a limited 
time after Thomas Baugh ihould have fufi^red a recovery to d^ 
ftnd ant's ufe. 

Old Rowhnd Baugh died the Sth of July 1740, having lived 
no more than nine moifths after the making the articles, where- 
upon Thomas writes a kttcr to Price acquainting . him with his 

13 fothcr'ft 
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iather^s death, and tells him that he (hall ad in all refpefls, 
agreeable to his wiihes. In another letter he tells Price he (hall 
al«rays a<^ juftly, and fays that Price has got a good bargain of 
him^ that he might afford to give him a buck^ but (ays he (hall 
not touch one without Prici^ confent. 

After thisi in February 1740, Thomas B. filed his bill in 
Chancery to fet afide the(e articles and conveyance, and to be re« 
lieved, to the fame tSc6t as the prefent bill ; the defendant Price 
put in his anfwer thereto, and denied the fraud charged. 

Thomas B. being at that time indebted to Prirr in 100/., which 
he was to give Prite with his fon as clerk to him, was threatened 
to be fued for it, and by other arts of Price was intimidated 
from proceeding in Chancery. Nay, Price was not content with 
Thomas B.*s flopping the proceedings in Chancery, but infifted 
upon fome fatisfaftion to be made to him for the afperlions he 
pretended had been caft on him by that bill ; and accordingly 
prevails upon Thmas B* to execute a deed, dated OBober 1741, 
reciting the proceedings in Chancery, and that the purchafe was 
a fair one, and Thomas B. thereby confirms and releafes the 
eftate to Price. Soon afterwards, Thomas B. and Price, with 
the affiftance and intermediation of one Dodor Thomas^ (to 
whom Thomas B. applied,) fettled all accounts, and Thomas 
Baugh feenled fo well fatisfied that he thanked Do5for Thomas 
(who appears as a common friend to both) for his kiadnefs. In 
1743, Thomas BJs bill in Chancery was difmiiTed, and in 174(5 
he died. The prefent plainti£F his fon foon after preferred this 
bill to be relieved upon paying the purchafe-money and intereft 
to Price, and all.neceflary and permanent repairs. 

At the bearing of the caufe, which laded eight days, two 
quedions were made : ifi, Whether the articles and convey* 
ance were obtained by fraud and impofition f and 2dly, If thev 
were, whether Thomas Baugh, by any fubfequent a£l, had 
purged thzt fraud or ir^ftion f And after time taken to conlider^ 
the Barons were unanimoufly of opinion for the plaintiff upon 
both points, and gave their judgmenty^'a//m. 

Barm Smjihe -^Theve can be no doubt at all bilt as this cafe 
ftood originally, and at the time it was depending in Chancery, 
/&7/ court would have relieved. Here is a fon who is remainder- 
man in uil, (in the life of his father old and infirm,) not know* 
ing the value of the eflate, trafficking with an attorney, who had 
tranfa£ked bufincfs for his father ancf him 26 years, had fcen the 
family-fettlement, and is taking advantage of the fon's neceflitout 
circumflances, and purchafing his eilate for half the real value 
of it. Price draws all the writings himfelf, Thomas B. has no 
draught or copy, nor any attorney or counfcl concerned for him ; 
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here is no valuation made of the eftate^ the whole tranfa£licii 
kept a fecret from old Rnoland, Price feems to have made 
Thomas J9. ^o juft what hepleafedi made him covenant that he 
"^asfeifed in fee, which Price knew he was not, makes him 
enter into a warranty; fo^that Thomas B. mud certainly be' 
guilty of a breach of covenant, for he was not feifed in fee ; and 
yet Price fwears he only bought of him a remainder in tailj 
though Thomas B* has adually conveyed «n abfolute fee, and 
not a bafe fee or determinable, fo that the articles and convey- 
ance are fraudulent upon the face of them. Another fraud ia 
the keeping back 500/. on the bond, to be paid in a month after 
fuffering a recovery ; and if what Pr/^ fays be true, that. he 
only bought a remainder in tail, he had no right to oblige Tbi* 
mas S, to fuffer a recovery to bar the remainders over. 

The 2d queftion is, Whether the fubfequent afts of ThMtaiB* 
^\[ bar the plaintiflF? And I am of opinion they will not, and 
that he ought to be relieved. 

It IS ftrotigly infifted upon for the defendant that the letters 
fVom Thomas B. to defendant foon after his father's deadi (hew 
that he thought the bargain a fair one. But to this it is rightly 
jinfwered# that they were written foon after liis father's death, 
before his eyes were open, and before he knew the real value of 
the eftate ; for he not long afterwards preferred his bill in Chan-^ 
^ery ; and I think the arts and threats ufed by Price to (top thai 
fult were as fraudulent as the original bargain, and the recitsd 
In the rejeafe executed thereupon is falfe, for the bargain was a 
very unfair one ; and fupprejjio veriyOx fuggeflio falfi^ have aU 
ways been lield fufficient to fet afidc a relcafc. 1 Vern* 20. 32. 
1 iVms. 240- Thomas Baugh was made to think that his fuit 
Was without any good foundation, and to fear that he (hottld be 
liable to cofts \ and if the purchafe was at (irft fair^ it wanted 
^o con firm at ion. Thomas B. was never fully apprifed of his 
right, but was continued in a ftate of delufion by Price till his 
death, who. impofed odoq him in every tranfa£lion. 

It was further objcfled fbr the defendant, that Thomas B» 
all his life ftood by and faw Price laying out great fums of mo* 
tiey in repairs and ornnmental additions, (sfc. But to this it is 
Yxghtly anfwcred, tlvit Thomas B.*s acquiefcences were founded 
upon a miftake into which Price had led him. I thinic /Vw 
Ihbuld be allowed for all peceffary repairs ; relief has been often 
granted in (imilar cafes, i Fern. 167. 205. 237. 443. 2 Fern^ 
14. X Wms. 310. 

The cafe of Co/e v. Gibbons^ 3 Wms. 290. was ftrongly relied 
upon by the defendant's counfel ; but that cafe differs very. 
jDateriallyfrom this; that was not the cafe of an heir in the life 

of 
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of his father, nor of a remainder- ixian or revet Goner; nor was 
there any fraud in the orginal bargain in tbat cafe upon which 
Lord Talbot laid great ftrefs : the party there confirmed the bar-- 
gain v^hen he was fully apprlfed of every thing^ but in thb cafe 
at bar here is fraud in every tranfad;ion, appearing by written 
evidence,' w|iich cannot err ; for Ti^mas B. was deluded from 
firft to lad ; and the cafe of Lord Chejlerfield and Janfen ftands 
quite clear of fraud, fo nodiing like this cafe. 

It is the policy of the nation that fuch bargains as this (bould 
not ftand ; and if the courts of jufkice were to hold them good, 
it would be to encourage extravagance and difobedience in 
young heirs on one hand, and avarice, fraud, and impofition on 
the other ; and therefore I am of opinion that the articles and 
deeds ought to be i^t afidc upon the plaintiff's paying the de- 
fendant his principal and intereft, and that the defendant be 
allowed for all needful repairs, and that the plaintiff be ^aid bis 
cods till this time, and that the fubfequent cofts be rtferved till 
the coming in of the Matter's report. 

Nofe : The reft of the Barons delivered their opinbns to the 
fameeffe£l, fo there is no occafion to fet thtm down. They 
faid there was no inft^nce where the original contrail was 
fraudulent, that any fubfequent a£k could purge it, and that, by' 
-Hopping the fuit in Chancery and the rel^fe thereupon given, 
the fraud was double hatched^ and that the tranfaAipn was iniqui- 
tous from beginning to end. All the Barons held that Ti&om at 
Baugb was of fufficient age, and capable of tranfadtngbufinefs; 
and though it was infifted for the plaintiff that Tkonuu Bi was 
made drunk by Price at the time of executing the articles, yet 
that not being fully proyed, it was laid quite out of the caf<^ 
and he was x:onfidered as fbber at the time. It was alio faid 
that Price had put Lord Opcford upon calling in Ws 550/. to dif- 
trefs Thomas B. \ but that was not proved, fo was laid out of 
the cafe \ but it appeared clearly Thgnias B* was in necelfitotta 
eir^umftances. 



Ta 



[ 3H ] 
]£ ASTER TERM, 

2 s Geo. IL 1752. 



Herbert verfus Williamfon. B. ft. 

Upon a trial XT7HILE an aclioit of trefpafs was depending, to try wbc* 
•ff*^^?*^ thcrthe/jri and caftie lands were within the townflilp 

mttft foUow of Kendall in the county of Wejlmorland^ and- fo liable to be rated 
the Ycrdia, to the pooT of that town, Do£tor Rotheram^ the diflenting mi- 
J^^*^/J"''mfter there, wrote ^ pamphlet to prove that the pari and caftle 
crelkmary' ^^^ vftxe Within the townlhip ; whereupon the court was 
power to gtfc moved that an Information might go again ft tlie doHor and the 
ttogite publijher^ upon an allegation that this pamphlet was written on 
purpofe to influence the jury of the county of Wefimorland^ 
When they came to (hew caufc, it was propofed and agreed by 
the counfel on both fides, and by the court, that it might be 
tried at Lancajter upon ^feigned ijfue^ whether the park and cafile 
lands were within the townOiip of Kendalh accordingly the 
caufe was tried at Lancajlery and a verdi£l was found for the 
defendant that they were within the townOiip. Upon the return 
x>i tht po/lea^ the Matter refufing to tax cofis upon this feigned 
ijffue, which was come into by confenty therefore it was moved 
: the Mailer might be obliged to tax defendant his cofts. 
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And upon debating this matter by five counfel of a fide, 
Wright^ Dennifon^ and Fojier^ Jfift'fces^ {alfente C. J. Lee^") were 
clear that the court in this cafe had no difcretionary power as to 
cojls^ but that ccjls by law muft follow the verdi£l ; and that this 
matter is not a new queftion, but was determined in this court 
I Annsy between S//7/ and Rogers^ where a feigned aBion was 
ordered to be tried at the afljzes, upon an ifllie dircAed by this 
court upon a matter in the crown office, and there was a verdi£b 
for the plaintiff, and he had his cods. LillfsAbr.^Ti* which 
book, Wright J. faid, was of authority in matters of praQice i* 
and upon fearch made in the officfe, this is found to be fo. JVi- 
ihol/s v. Nichc/fs was alfo a feigned ifue, and cofis followed the 
verdift ; and this is always}o when 2i feigned iffue is direfled by a 
aurtoflaws but when anifluc is diiedled by the court of Chan^ 



Easter Term, 25 Geo. IL 1752. 32J 

cery^ then /A// court gives w rg^/, but the finding of the jury is 
returned to the Chancery^ and co/ls then arc in the difcretion of 
that court y becaufe Aitjlatutes giving coJlrAo not extend to courts 
of equity as thc;y do to courts of law. 

The Mafter was ordered to tax the defendant his cods. 

Rex verfus Johnfon and five others. B. R, 

^T^ HIS is an indi£lment which charges that the fix defendants, Indiament 
^ together with fcvcral others, unlawfully aifembled to difturb J^* ^* 
the peace of the king, upon tlje 22d 3^ Auguft in the 24th year of Steri4 T 
King George 2. with force and arms broke and entered the mine ic«d mine 
of J. B. and J. S., and unlawfully took and carried away,-w— ^^^^ 
pounds of black lead, contra pacem^ 3cc. not qn^ed 

upon mo- 
lt w^s moyed by Mr. Clayton that this indi£lment might be ^^'^ 
quaQied, alledging that this was a mere a£lxon of trover or tref-- 
pafs^ and not a matter oi public concern; and cited Rex v. Archer^ 
HiL II Geo. 2. Rex v. Man^ fame term. Trim 15 Geo, 2. 
Rex V. Nevfbally and Rex v. Dunn, Paf . 1 7 Geo. 2. Rex v. 
Gad or Guejt^ Paf. 22 Geo. 2. Rex v. Mafon^ Hil. 1 1 Geo, 2. 

On the other fide it was faid for the profecutor, and refolved by 
the whok: court, that the number of perfons aifembled together 
differed this cafe from all the cafes cited, and the defendants are 
not entitled to any indulgence from the court ; and if the word 
riot had been in the ind4£iment, it might have been eafily proved, 
for this ^^flembling was at a time in Ci/m^^r/snJ when the judges < 
were trying other perfons for the like ofltnce at Carlifle; therefore 
the defendants may demur if they think fit, for it is in the difcre- 
tion of the court whether they will quafh any iudidtment whatever 
upon motion. 

Watfon qui tam verfus Jackfon, B. Rf 

nr HIS was an afkion qui tam by a common informer upon the /«<>§»•";•• 
* ftatute for killing game. Mn Clayton moved for judgment J^,"jtt*** * 
as in cafe of a nonfuit, and obtained a rule for the informer to ^ga'md an 
(hew caufe this term. No caufc being now (hewn, the rule was 'nf**'"*"^"* 

, , - , ^ ' urn upon tbfl 

made abiolute. gameUw. 
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Kenrick v^^fa^ Taylon B. R. 

In tn adton np H IS is a fpecial a£lIon upon the cafe agaiiift the defendant 
fn' *^^fa"^^ff *^^ difturbing the plaintiff in bis pew in t^c fouth aifle of the 

in'htf pAvv church of Wrexham in the count7 of Denbigh^ which he claims 
the pkintiff by pTcfcription as appurtenant to his meffuage in the pariih. The 
SrIovrthSt declaration fcts forth, that the plaintiff and all thofe whofc eftatc 
be repaired be batb in the faid meffuage have time out of mind repaired die 
it acainft t p^^. Upon Not gttilty pleaded, there was a v^rdiA for the plain- 
Sltu'in a ^^* fttbje& to the opinion of the court, upon a cafe which ftated 
difpute with that at the trial there was no evidence ^iven that the plaintiff, or 
the ordinary, jmy pf the owners of the meffuagej had ever repaired or beea 

obliged to repair the pew, or that the pew had ever wanted 

repairing. 

This cafe was argued in Hilary term, 24 Geo. a. by the 
Hooourable Mr. B^ShurJl for the plaintiff, and Mr. JMoreton for 
the defendant ; and the fingle queftion was. Whether the plain- 
tiff can maintain this aftion without provine repairs done to the 
pcwi 

It was argued for the plaintiff, that as thi^ was an aflion by 
one in poffeffion againft a mere flranger and wrong-doer, that 
there was no neceffity to prove any repairs \ and that there y/h^' 
a great difference between an adion againft a ftranger, and a con- 
•aLcT. 241. teft with the ordinary in prohibitum for at common law the or-: 
Comw/ 7! '^'"^'y ^^ *^ difpofal of all the feats in the church, and although 
they be built and repaired at the charge of the whole pari(h, yet 
that will not ouft him of his jurifdi£lion, and therefore a fpecial 
title muft be fliewn againft him by building or repairing the feat/ 
I Lev. 71. Sir Tio. Jones 3, 4. But poffelTion alone. i^ fufficient 
to maintain this adion againft a ftranger. 

* ^«l- AVr. On the other fide it was infifted that the church and feats are 

Hob. 60. *® ^^^^ ^® ^^^ *^ parifliioners as the market or highways, unlcfs it 

3 inft. «ci. can be fhewn that any particular pariftiioncr was placed in a cer- t 

^6?^°* tain feat by the authority of thd ordinary, or built and has re- 

T. Rayin. P***^^^ ^^* AndLord Hales^ in a cafe like this at Winchejier^ di» 

5a. refted the jury to find for the defendant, becaufe there was nq 
proof that the plaintiff had ever repaired the feat, x SiV. 203. 

Lee C. J., Dennifon aqd Fojler J., inclined to think that the 
plaintiff had no occafion to prove repairs 5 but Wright J. being 
inclined to think the Contrary, time was taken to confider until 
this term, when the opinio^ of the whole court for the plaintiff 
was delivered by 

Let 
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Lee C. J.— It is objed:ed for the defendant, that as repairs were 
laid in the declaration and not proved at the trial, the/g^^a ought 
to be delivered to the defendant 4 but we are all of opinion that 
this being lipoffejfory a&ion againft a ftranger, and a mere wrong* 
doer, the plaintiff was not obliged to prove any repairs done by 
himfelf or others whbfe eftate he hath \ for it is a tule in lavt 
that one in pojfejfton need notjbev) any iitle or confideratim for fucb 
pojfejfton againft a wrong^doer^ 

But it is otherwife where one claims a pew or an aifle in a 
church againft the ordin?J7y who undoubtedly h?^ primd facie the 
difpofal of all the feats in the church \ and againft him a title or 
confideration muft be (hewn in the declaration and proved, as 
the building or repairing, Isfc. And this is the true diftinfHoflu 

3 i*^ 73- 

' The whole court were clearlv of opinion, that poflelEon and 
laying it to be appurtenant to the houfe, without laying or prov* 
Ing that plaintiff repaired the>pew, was fufficient againft a mere 
ftranger, and relied upon the cafe , of Burton v. Batenum^ 
I Sid. 203. 

^ Judgment for the plaintiff. 
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Perking, Aflignee. of Hughes a Bankrupt, V€rfu4 
jSmith, B. R, 

IN /rw^', the jury fincl a fpcf ial verdift, whfch in fubftance h 
(hortly this : That upon the 22J of September 1 749, Hughef 
wxs poiTefled of the goods in the declaration as his own proper- 
tyi and became a bankrupt chat day ; that the plaintiff is adignee 
under the commiffioh j that upon the 22^ of September X749> the 
defendant Smitbf who is fervant and riding clerk to Mr. Garra^ 
way^ to whom the bankrupt was confiderably indebted^ went to 
the bankrupt's fhop (to try to get his mailer's inoney) and foun4 
it (but up, and that the bankrupt delivered to Smith the goods io 
the declaration, who gave a receipt for the fame in the name of 
his mafter, and fold the fame for his matter's ufe. 

It was obje£ied, that the a£lion was improperly brought againft 
Hit fervant Smithy who a£led wholly in this matter for his mafter^ 
and that the converfion is found to oe to the ufe of his mafler^ 
which is the gift 01 an a£lion of trover. After two argument^ 
at the bar^ the court gave judgment for the plaintiff. 

Lee C. J.— The point is. Whether the defendant is not a tori* 
feafor; for if he is fo, no authority that he can derive from hi^ 
mafter can excufe him from being liable in this a£iion« 

Hughes the bankrupt had no right to deliver thefe goods to 
Smith ; the^^ of trover is the detainer or difpofal of goods (which 
are the property of another) wrongfully ; and it is found that the 
defendant himfelf difpofed of them to his mafler^s ufe^ which his 
mafler could give him no authority to do ; and this is a converfion 
in Smithy this difpofal being his own tqrtious aft 5 the a5l of felling 
the goods is the converfion^ and whether to the ufe of himfelf, or 
another, it makes no difference ; I am very well fatis£ed that 
t\iis fervant has done wrong, and that no authority that could be 
derived from bis mafler before^ or after the faft, can excufe him. 

The 
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#^^hc finding that jthc defendant difpofed of the gooris for his 
^er^s ufe is only the conclufion of the jury, and docs not bind 
the court ; the taking upon him to difpofe of another's property 
is the tortious adl, and the ^Jl of this adlion. Judgment for the 
plainti£F/rr totam curtain. 

Hex verfut Simmons, a Jew* B. R. 



•T^HE jew was indiAed for putting into the pocket of one AJb^ New tnd 

■* ley three ducats^ with a malicious intent to charge him with ^V^^c^^ 

felony, and was tried before Mr. Juftice Fojler at the laft aDTizes Lit lo acri» 

for the county of mf^Xy and found guilty generally^ as to all the minai caiiq, 

counts in the indiBment. ' upon the 

' report of the 

judge and 

The court was moved for a new trial upon the affidavits of all «ffi<*»»"»'« «^ 
the tv)dve jurymen^ " that they only intended to find the de* Ib^Crd'Jft' 
<^ fendant guilty of putting the ducats into A/hlef^ pocket, and wu takes 
^* did not intend or underitand that they had found him guilty ^.^«'y *• 
** of putting the ducats into his pocket with an intent to charge ing'/JUTm 
5' kifn ixtith felony ; and Dodfon the foreman fwears, that he de- the judgt^e 
5* dared at the bar to the court, when they brought in their <**«^n » 
** verdif^y that they found the defendant guilty of putting the ducats ^^^ 
** in AShley's foctet, but without any intent J* 

Mt. Juftice Fofier reported. That after the evidence was gone 
through and fummed up, the jury departed from the bar to con- 
fider of their verdi£):, and gave a private verdi£t at his lodgings 
that the defendant was guilty ; the next morning they all appeared 
^n court at ^he bar, and being afked if they ftood by their former 
' yerdifk, they anfwered they found the defendant guilty. That 
Mr. Juftice Fofier then told them that there were four counts in 
^he indi£tment, and that the evidence for the king was only ap- 
plicable to the third, . which charged the defendant with .mali- 
cioufly putting three ducats into Afbley\ pocket with an intent to 
charge him with felony : and told them that the intent was the 
principal thing to be confidered by them, and that if they be- 
lieved the defendant did not put the ducats into AJhley^^ pocket 
with an intent to charge him with felony^ they muft acquit him ; 
whereupon the foreman at the bar faid, ** We find him guilty of 
«* putting the ducats into his pocket mfithout any intent,'* But by 
fome miftake, or mifapprehenCon of the court, or the jury, or 
of both, a general verdi^ was taken that the defendant was 
g^alty. 

After this report the Jury by further affidavits fwrear that there 

was a very great noife in court ; and that when the judge direded 

them to acquit the defendantj if tliey believed he did not put the 

^ ' 6 ducats 
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ducats into AJblef% pocket wth an intent to charge him withfelonj^ 
they did not bear or uhderftand him* 

This queftion having been debated by five or fix counfel of 
each Gde^ the court gave their opinion for a new trial, 

Lee C. J.— There is no doubt but a nev^ trial may be granted 
in a criminal cafe \ and the true res^fon for granting new trials 
is for the obtaining of juftice ; but to gfant them upon the affi» 
davits of Jurymen onljf muft be admitted to be of dangerous con- 
fequence. It appears to me from the report of my brother^ and 
the aff davits of Dodfon the foreman^ that this verdiB was taken 
by a mi(take» for he fwears that he declared in court '* that they 
<• did not find the defendant guilty of any intent/' and there* 
fore this is not granting a new trial upon any after-thought of the 
y'f/ry, but upon what t\iz foreman Dodfon declared at the bar when 
they gave their verdid. I am very dear in my opinion there 
ought to be a new trial, and the rathei: as this is a criminal 
matter. 

fVrigJjt J. — New trials are generally fuppofed to be more an^ 
cient than appears in the books, for want of reporters when they 
firft began to be granted : every cafe of this kind muft depend 
upon its particular circumftances ; the jury , every man of them^ 
come here and tell us that they were not underftood» for that 
they declared at the bar they did not find the defendant guilty 
of any intent. My brother reports that he told them if they did 
Hot believe the intent^ they muft acquit him : the jury now 
fwear, ^< they did not hear him :** therefore I am of opinion it is 
a verdi£t mifentered^ contrary to the declaration x>f the foreman, 
' not contradicted by any of the reft at the time it was fpoken at 

the bar \ and that it is moft plainly no after-thought, fo that we 
may keep clear of the danger of granting new trials merely upon 
the affidavits of jurymen : I think this man has been conviSed 
contrary to the judgment of his peers 5 that he has not hadytfir- 
cium pariAm, and that we are bound to grant a new trial ; and 
this being a criminal cafe is more to be favoured as to a new 
trials than if it had been a civil cafe. 

Dennifon J. — ^The court will be very cautious how they grant 
new trials upon' the affidavits of jurymen^ becaufe it would be of 
very dangerous tendency ; but in this particular cafe, which 
partly depends upon my irothfr*s report, and partly upon the 
affidavits of all the jurymen, I am very well fatisfied there ought 
to be a new /nW, becaufe it appears both by the report and affi** 
davits that this verdiH ought not to ftandf and that the jury were 
miftaken in giving a verdiS contrary to the direQion of the judge j 
and that is what 1 principally go upon, that it is a vcrdiB con^ 
irary to the direHim of the judge in point of law : one of the jury 

faid, 
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faid, " the dffendantJjad no intent :**^^thtxi tht judge faid, «* you 
*< muft acquit him i** ibme of the jury fwear thoy did ViOtbear^ 
others, that they did not under/land the judge: * 

Fofter J. — I am of the fame opinion. 1 gave no dircdion at 
all in point of faEf^ only of law, •• that if they did not believe 
** the intent they muft acquit the defendant :" they told me they 
£\\ not believe any intention : this is a verdiB contrary to law. 

New trial grimed upon payment of coRs. 

A co.mmon Soldier's Cafe. B. R. 

TlE was brought up by an habeas corpus ^ whereupon it was re- A commao 
*" turned that he was committed by a jafttoe of the peace as ''^W'^ can* 
a vagrant J being charged by the overfeers of the parifli of Saint ^t Jlthtii 
uinn Sobo as a rogue and a vagrant^ and running away from his tbemetning 
wife and one child, whereby they are become chargeable to the o^*^*«*» 
parifli. There was alfo an affidavit wherein it was fwom on be- 
naif of the parilh, " that he was a watch-movement maker, and 
^' could earn 30/. j^^r w^ek, and that be refufed to maintain 
•* his wife and child." 

It was moved by Mr. jfttorney-General that he might be dif- 
charged upon an a^davit that he was a foldter^ that he did not 
run away from So^^ but was biltetted at White Chappie when he 
was taken up. Nobody can fay that the common foldiers of the 
army, maintained and kept foe the fupport of our liberties and 

f property, are rogues and vagabonds, or idle and diforderly per-^ 
bns within xhtjiat. 17 Geo* 2. 

Per curiam-^He cannot be a vagrant within this a£l of par* 
)iament, (b rmiSL be difcharged. 

Tempeft ver/us Metcalf. B. R. 

THREE feigned iflues were direfted by this court to be tried, ]ft»y one 
and there was a verdift for the defendant upon the iflae of |^* *»« 
Jhe moft material confequence, and for the plaintiff upon the puj^^'he 
others ; and it was moved therefore that the plaintiff might have muft have 
po cofts : but per curiam — If any one iffue be found for the ^* ««ft«« 
plaintiff he mult have his cofts« 
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Rex verjiis The Bifhop of St. Afaph. B. R* 

Atiactotnt lyyi R. Nores moved for an attachment againft the bi(hop fpr not 
!^In(t a* returning zJUri facias dc boms eccleftafticisn 

peer, but for 

jwt return- p^^ curiam^Thevc is no doubt but an attachment may iflue 
dcfiinis cc- againft a peer for rcfufing to obey the procefs of the court \ but 
ckfiaaicif, it fccms the chancellor, commijfary^ or ^jicial are the proper per- 
movc'*'^-^ ft fons to return thefe writs j and in Michaelmas, 6 GeioJi. in the 
^c^haicel- f^^^ ^^ ^he King V. Loggen, Chancellor to the Bijbop of Sali/burj^ 
ior,commir- an attachment ifTued againft him (the Chancellor) for not re- 
fary,oroflV- turning 2i fieri facias de bonis ecclefiofticis againft one Jones Ckrks, 
therefore look into precedents. 

Rex verfus Collier and Cape. B. R, 

jiKigment ^T^HE defendants were indiAcd, tried, and convi£led at Hicks^s 
upon a con- A HcJl for infulting Mr. Snuth a juftice of peace, in the 
imprifoncd** cxccution of his office, at his houfe in Ormondflreety found 
for a month, guilty, and adjudged that they fliould be imprifoned for a month, 
^*^ Tad *"^ pardon of the juftice at his houfe, and to advertife it in 
^e5f"t,the ^^^ ^^^h ^dvertifer. They having fuffered a month's imprifon- 
Utter part is mcnt, but not a&ed pardon or advertifed, were now brought up 
w<L by hfiifgas corpus, and moved to be difchatged. 

Per curiam — So much of the judgment as is legal has been 
executed, and they muft be difchargedj for the other part of the 
judgment is void. 

Rex verfus The Mayor and Burgeffes of Oakhamp- 
ton. B, R. 

t^*^^f 71/f^^DAMUS to admit J. S, to his freedom, a& being the 
t^Zlh'^ s c^^^cft fon of a freeman ; they return there is no fuch cuf- 
rough IS a tom, and that no man is entitled to his freedom but by Jervi^ 
trtoT""h^* ^^^' ^*^*s matter was traverfed, and the queftion at the trial 
Tn&^m ^ * ^^®* Whether by -cuftom every pcrfon being the cldeft fon of a 
whereby hit freeman born witliin the borough be entitled to be a freeman 

^Mto^'hln ^^^^°0 ^"^ ^^^ ^^^^^' °^ y- *•» ^^^ ^^^ g?*"^^ ^^s freedom 
tiecdom. " ^yfervitude, was called to prove the cuftom, but was refufcd to 

be admitted by the judge who tried tlie caufe, and thereupon 

there was a verdiH for the defendants. 

It vas now moved for a new trial, bcraufe ;he father ought 
to have been admitted to prove the cnjtom. And 

Per 
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Per rwriJm— ^Thcrc is no rcafon to fay the fatter (hould be 
tefufed, for he has no intereft in the quejlion, but rather conies 
to narrow his own intereft which was gained hjfimniude : fup- 
pofe a legacy be given to. zfon^ furely the fatber may be admitted 
a mtne/i to prove the will : the court were very clear^ and 
granted a new trial. 



MICHAELMAS TERM, 

26 Geo. IL 1752. 

Began upon the 6th of November by the late Ad 
of Parliament. 



Grayfon ver/us Atkinfon. In Chancery, Nov. 7. 

A TESTATOR feifed in fee by will exprefled himfelf thus Dctife. 
at the beginning thereof: ** As to all my temporal eftate As to my 
** wherewith it hath picafcd God to blefs me, I give and devife ^^^^'i^-.f, 
** the fame as follows :" then gives fevcral legacies to ^., and pofe thereof 
directs him to fell all or any part of his real and perfonal eftate «« follow, 
for the payment of his debts and legacies, and defires three per- ^^"jfj^^ 
fons to aflSft him in the fale thereof, and to be fupervifors of au the reft' 
his will 5 and after giving fome legacies to others, concludes his ®^ ™y i^'^* 
will with this rejiduary devife^ viz. « As to all the reft of my Je"a1and^*. 
** goods and chattels real and perfonal, moveable and immove- ronai^moye- 
*' able, as houfes, gardens, tenements, my fliare in the cop- •Weandini- 
" peras works, life. I give to the fiud ^.," without making ufe ^°^^ ^^* 
of the word ejlatet or any words' of limitation whatever. xnents»&c. 

without the 

The queftion now is, What eftate or intereft A. took in the ^°o?h'r*''' 
real eftate by this will? words of 

liiDitationy 

Lord Hardwiche C. — I doubted at firft, but now am clearly ?**■*•*• 
of opinion, (as the teftator had a/^/-,) that A. takes 2ifee: there 
18 no doubt but the teftator, vj'hen he fays, " As to ail my tem- ' 
" poral eftate, £sV.** in the beginning of his will, he intended , 

thereby 
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thereby to.difpofe of all the eftate he had in the world, both 
with regard to the quantity and quality thereof. 2dljf The^ is 
no doubt but the inheritance is charged with his debts and lega* 
cies ; and the word temporal is here put in oppofition to his eter" 
fial oxfpiriiual concerns^ agreeable to Lord Talbot^s conilruOioa 
in the cafe of and does not mean a life-eftate or 

term of years, but as if he had faid, *« all my 'UforUly efiate^ 
* Yet I do not fay but that notwithftanding thefe words he might 
afterwardshav^ qualified them, and made more particular, limited, 
or partial difpofitions of hts dfttt« ; for intention at firft is one 
^ thing, and the execution oiJbat intention is another. ' 

It appears that he had it in ticw to difpofe of the noMe when 
he diiteds, that all or any part of hh eftate fhbuld be fold, for it 
is poSible the debts and legacies might ezhauft the whole ; and 
though there is not the word ejlatey nor any words of .limitation 
in this refiduary devife, y^t A. takes zfee thereby ; for what is 
the word reji to relate to but to his temporal eftate, which he 
was difpofing of 5 for he fays, «* As to the reft of my goods and 
« chattels real and perfonal, moveable and immoveable, as 
*< houfes, gardens, tenements, C5V. I give them to A!* He has 
here explained by the words, as houfes^ gardens^ tenements^ &c. 
what he meant by his goods and chattels real andperfonal^ mowable 
and imf^ioveable ; but if he had not fo explained himfelf, I do not 
think that the words goods of id chattels real and perfonal^ moveable 
and immoveable f would have carried the lands by the law ofEng^ 
Idndj though they might have fo done by the civil law ; and the 
word as is as much as if he had faid, / mean^ fot a man is not 
confined to make ufe of legal technical words in his will, but may 
, XiCsf what words he pleafes, provided he explains his meai)in|r 
clearly. All the re/ly &c. plainly relates to fomething mentioned 
before, and that mentioned before, which he was about to dif« 
pofe of, was all his temporal e^ate, which pafles a fee, when 
the teftator has one. Fide 2 Vern, 690. 3 Peere Wms. 295. 
I Salk. 234. 

Elliot verfus Lane, B. R. 

Scire Tmiv q CIRE facias upon a recognizance of bail ; the defendant pleads 

2i!r5e^'i' ^^^ ^^^ ^^^"^ ^^ ^" ^^^ county of Southampton y zni the bail 

there wik no was acknowledged in Middlefexy and thaf no capias ad fatisfa^ 

x«pias fatif. ciendum was taken out againft the principal defendant j the plain- 

•gilnft the tiff replies, there was a ca,fa. iffued and returned von eft invent 

principsl) tus ; the defendant rejoins that the ca. y2i. did not lay four days 

replication £„ the (heriff''s office. Demurrer. It was obledled for the 

there wts } * 

trjoinder that it did not He four days ia the Aeriif's office, thii 11 a departure* 



Michaelmas Term, 26 Geo. II. 1752. 335 

phintiflFthat the defendant's rejoinder was a departure from his 
plea ; for in his plea he fays there was no ca./a.j an<} in his re- CiteJ pm 
joinder adniits there was a ca./a.y but that it did not lay four ^^^' *5*^* 
days in the office. The court was of opinion. that this is clearly ^^^' 
a departure, and gave judgmenc for the plaintiff. 

^merfon ver/us Hawkins and others. B. R. * 

np H E plaintiff makes an afidavit, •* that the defendants arc AfliJa^it 
•* ** indebted to him in 103 /. for goods of the plaintiff, which that defend- 
•** the defendants have converted to their own ufe;*/ upon this Jeb/Jd'to 
crffidavit the defendants are arrefted^ and it is now moved by the plaintiff in 
Attorney and Sclicitar General tfiat the defendants may be dif- «o3''for 
charged out of cuftody upon common bail, on an affidavit that the Jeferidrnt 
defendants are Cuftom-houfe officers, and feizcd the goods as converted to 
prohibited and uncullon^ed goods which are now in the king's ^''O'^ufef 
warchoufe, and that a profecution is now carrying on in the *4 houT' 
court of Exchequer in ordet that they may be either condemned^ or Cuftom- 
that a Hvrit of delivery may iffue in cafe they have been unlaw* l><>w^e officer 

fully feizcd. ttoter.and 

no affidavit 

Mr. Ford for the plaintiff— The affidavit ol x\it plaintiff is pofi- "rve'dtow- 
tive to a debt, and the court cannot now receive any affidavit to plain orco^- 
contradia or explain it; and this is not like the cafes in the *'^*^i!?* 
Common Pleas, where the whole circumftances of the fcizurc ap- \J^^ 
peared in the affidavits to hold to bail : to grant this motion 
would be to try the caufe on affidavits, and there would be the 
fame reafon for doing fo in every cafe where the defendant can 
juftify ; as if a plaintiff fwears to his debt, the defendant might 
come and fwear. It is true I owe the debt, but the (latute of li- 
mitations has run, fo pray difcharge me upon common bail. 

Attorney-General^^ht officers have feized for the benefit of 
the crown, and the goods are now (as it were) in the cuftody. of 
the law, and if the plaintiff has a right to them he is in no dan- 
ger of lofing them ; they are now out of the power of the de- 
fendants, and if officers of the revenue be liable to arrefts in 
thcfe cafes, it will be a great inconvenience. 

Lee*C. J.— The plaintiff having fworn poGtively that the de- 
fendants are indebted^ in order to hold them to bail, it is the 
known courfe of the court that we cannot receive any affidavit to 
explain or contradift^he plaintiff's oath j even an affidavit of the 
•plaintiff *s confeffion that a defendant owes him nothing cannot 
be received, and the court have determined that the plaintiff may 
hold the defendant to bail in trover, which is as certain as goods 
^Told } and though the affidavit fweaxs that the defendants are m- 

debted. 
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debietly it is well enoagh, becaufe the value of the goods is afcei^ 
tained thereby ; and though it may be ipconTeniont to thefc 
officers, yet there would be ten times more inconvenxence if we 
were to try whether plaintiff fwears true : they took nothing by 
the motion. 

Griffith verfus Walker, Efq. Sheriff of Radnorfbire* 

B. R. 
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SPECIAL a£lion upon the cafe againft the Iberiff of the 
county of Radnor for a faife return of ^fctre facias ifTued out 
of the court of Exchequer againft the plaintiff; whereupon the 
defendant returned zfctrefeci; and the plaintiff avers that the 
defendant did not give him notice, by reafon whereof an execu* 
tion was awarded, and the plaintiff's goods were taken in execu* 
tion to the plaintiff's damage. This a£lion is laid in the county 
of Hereford^ and the fafl alledged is, that the iheriff made this 
retuni at Kington in that county. 

The defendant demurs, and (hews for caufe of demurrer that 
the return is alledged to be made by the itkmS oi Radnor in the 
county of Hereford* 

It was argued for the defendant that this is a local aBicny and 
ought to have been laid in the county of Radnor^ becaufe what- 
ever arts the (heriff does in his office, muft be done in his own 
county, or at lead the law fuppofes he does fuch ^Sks there f and 
2 Sa!k\ 669. was cited as in point to (hew that this kind of aQion 
muft be laid either ift Middlefex^ where the return is fled, or ia 
the county where it is made. 

E contra^ It was argued for the plaintiff, that the queftion is 
not. Whether the (herifF can execute a writ^ or fummon the party 
out of his county ? but whether he cannot make the return in any 
other county ? and it was in(ifted upon that he may : it was 
compared to an aflion againft the (heriff for an efcapey which may 
be laid in any county in England^ for an efcape in one county is 
an efcape every virhere. .The ordinary may grant adminiftration 
out of his diocefs, Godb, 33. and a juftice of peace may take an 
examination as to a robbery out of his county. Cro. Car* 21 ij 
212. 

Lee C. J.— -It is certain the (heriff may indorfc his return upon 
a writ any where : it is laid here, that he did this, and delivered 
the writ oi fcire facias at Kington in Hertfordfhire^ and for any 
thing we know the faft was really done there^ and the plaintiff" 
has his cle<aion to lav his aftion where he can prove the iz6t 
done-, and the cafe ot the Ordinary^ Godb. 33, and of the juftice 

of 
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of peace, Cro Car. 211, 212. are very material iii point. The 

falfity of the return is the caofe of a^on, and that which is wrongs 

xsfo univerfally and everywhere, like 'an^ efcape. Plowd. 37. b. 

StyL 107. And if the plaintiff had undertaken to give evidence 

tliat the (heriff delivered the writ in Hereford/birtf this court ' '* 

would not have changed the ventte^ if th^sre be matter of law Or 

record and-matter in pais in difierent counties, the plaintiff has 

his eleBion to lav his adlion in which of the counties he pleads. 

Jfudgment for toe plaintiff /rr tatapt curiam^ 

Jones verfus Tub. la Error. - B. R. 

jr^IGHTONziti another became bail for the pbintiff in error} Bill bem* 
.-'--' DigAUn being excepted to, did not juftifjf in coUrt, and fo J^Yafti^^ 
one Skifir was added. a bail in his ftead and juftified ; Dighton m«yiia«tlii» 
did not -apply to the court to liavc his name ftruck out of the bml'* "•■« ^"^^ 
^ce as he might have done, and afterwards 5/^r becoming in- ^f|!^|^a| 
folvent, the defendants would have had recourfe to fix Dighton ^anj time. 
with the debtf and therefore it was now mpved on the behalf of 
J)igit$n that his name might be ftruck out of the bail^piece^ which 
was granted per totam curiam s for as he was excepted againft and 
refufed to juftifyy he might reafonably think he was no longer 
bailj and fo did not move to have bis name ftruck out before. 

Daubers verfus Pender. In Error. 

'T^HIS was a tranfcript of a record in error from an inferior court f TranfcHptof 
* wherein there was a mtftake, and therefore it was now «««»^» 
moved for leave to amend the tranfcript by the redord below upon balTcottrt * 
payment of cofts, becaufe diminution cannot be alledged in a re- ordered to be 
cord in error from a bafe court; and although it was obje£^ed that ^7t^td**^ 
it does not appear to the couU that the record below is right, yet below to be 
per rtfruim'— This has been often done, and the rule in Reed and pfodoced 
Ciamley^ Paf. 4 Anna, was produced and read, which runs. thus : {[J^*^ 
Pqfcba 4 Anna. Saibati proii pofi crafHnum afcenftonis domini. 
Read and Cbamley. Ordinatum efl quod referaiur magiflro Clark et 
qtsod ipfe in prafenlia attomatorum ambarum parti&m emendet recor* 
* dum brevi de errore annexum fecundum Jeparalei procerus in curia 
inferiore babitoi^ coram ipfo per partes pradiclas produkenif. £x 
motiohe Jacobi Montagui tnilitis. 

And Lee C. J. faid he remembered an amendment made upon 
his own motion, by the minutes of the books of a corporation 
court of record in the time of Lord Chief Juftice Parker^ and 
the books were produced before the Mafter." 
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Griffith vetfus Williams. B/R- 

TraT«.re. ^T RESPASS fbf entering the plaintiff 's hmifici and^t&iiig iod 
]^'fe!!d«nt cart jriDg- away ^ai^i/r//»^. -Defendant pteiris Not g ^i tey, 

jufTifies aa- soid a jfpedal juilLfication, tha^ plaintiff has an hoftfei aadis^air 
^rapie- inhabitant in the town of Offwflryj vrtach \9*Z'96TfonSM 1^ 
rkift"to a pfcTcription by the name of mivor,, aldeitoen^ and ^eomimti 
duty called council ; tliat there is a prifon within the corporation which has 
tenfary, aiid ^ecn ufed to be repaired time out of mind by the corporatioo» 
rigteVo^dif- ^"^ ^^^^ ^^ ^'"^ otit of miiM theyfiaveliccn 'uRd to rate and 
train for take of every inhabitant not being a burgeft, a certain rate called 
Hj thepi&r. a U^fa^ to'w^TAs fhe tcpairfrig the prifon, atii^^reftrite aJfo ihit 
IheSbrwl ^^Y have btfen uftd to ffiftrain fof 1*5$ tatc »r duty 'itfite >e- 
tkt ivtr, fufed to be paid •, th^t i*e plaintiff was rat(!d, and ktfufrd to {My 
♦^J*«« «"- Ac duty, arid ther^fort the defendants, as dfficefs 6f Ae tot^fo^ 
JShi^odif- ratidn, jlrftifyrheta1thigt*e thg, andtbett^iJpdfsVi^i^WT^t^iA 
train, 4U)d two other *w%jr8' W^ little variation. 



)wldgoodt 



The i^ari^tTffVepIiesthat ifhe defendants aM^Styofa trMjplA 
hi (heir own wtdng ; abfqu'e hoc that the totp^t\tm f6rtfriie 'ottt 
of mind have beeti ufed to rate and' take of evetriidiabftaMiiot 
being'a bnrgefs a certain thte called a ienfarj. Tnefe^are the Uke 
replications to the other pleas*' The defendant demurs, and 
(hews for caufe chat the plaintiff has only traverfed the pre/crip^ 
twnfor the Juij^ and not the ri^fto dijlrdinfbrh. 

Thii tafe was argued fwiceat the bar 5 ahd'it -wis^bfeiaid for 
the defetidiints that the f^plicatibn is ill, becatife thf plaiiififf has 
tirily traverfed thie Hghite theWutji, arid not the rfj^t fe SfMa 
for it : andlf an iffiie had'bciin taken n)^n^is'ttavttfeit^kbkiii 
not have hiade a final end betwieen tht piatties ; fit fnfopbfe Sa 
iflur had been t!a(en and found forthe defehdarit, It^^btUd^Mvc 
been (Jnly faying that the defendant had'if V%fc^ to fhtdu^ but 
not that he had znj rfght to iSflrahfor it jlAi^A if a Wifi^&ad 
been found fibr the plaintiff it ikrotild'have'hnkde'dn^eiid'betwccn 
the; parties; bbtif for the defendant, there ihuft'h&vef* been a 
repUaiir. Comyns T48. If the right to d^rdin had'Bceil^]^atln 
iffucj it would have made an end. 

On the other fide fot the plaintiff it vtras Ini^dj iftatlf tike 
defendant's plea be falfe in /rny material fa^, tl^e whok falls to 
the ground* and that paftbf the juffification'^ich is tibt traV^ed 
or denied is !idmitted j fp that If Acre had'hriin a Tb^dSSfit tbr 
the defendant upon the iffpe j^ehdered, it'muft'htive )^en tidben 
upon this record, that the defendant wtndd hsfd a righf to dS^ 
train, bccaufe th(ft is not traverfed or denied by the plaintiff. 

; - ' ' *tbe 



The three material fafls in the defendants plea, are. The con* 
Jidira^on for this duty, the duty itfelf, and the right to diftrain 
forks and it would fiave .been £afficiem,ta.ha«is put any one of 
thefe in ifliie ; and it does not lay in the defendant's mouth to 
cofnplitn tiot the plaintiff haatiotput a|l the. pre^ffiriptic^ in 
ifloe^ .for he haslefs to prove i the.ufe.of' ple|4iiilg. is to. avoid 
inolixity, and to prevent, judgc^^and juriQB.fromtb<{ing.tfiO)iiil<fl 
witb unneoefiary mattec. ■. Co. Lit. i z6^ 303* ' -^ 

Same ezceptiona wete taken to the pica an<l thf; ci|lb^ ; but 
as the wboU cott9t,wttc of opinioa thkt the trffp^t yi^ well 
enough, they determined nothing concerning me plea, but 
fisened to tlunk that foch a-cuftom cjoold} not. be. &igp€tfjted/ 
Bmufon J. (aid^ Sappofeaman claima.a.rigbt to^ cofiuoqri. /Ml'^ 
caufe de vicinage mU. and B4 itwaaneTer (toabtftd buf; a tray^rie 
of the rigbt in An would be fufficient without traverfing his 
figktin^S. 

Jtidgm<;nt forthcplaifjiiff. 

f^tiE afiiawt for holding the, defendfip); to» W ij^ mf^de; tp](^a. CQii)fiMn 
* third perlbn, whofweara •' that thjp 4^fcn^ai?^ is iijdj^bi^d )^^^^^ 

• <^ to the plaintiff in a certail^ fum of rv^VLph as appears l^j, a p^g^^ l^^. 

. <* bottomr? bond in the dq)oneot's cv&pdyj^ and that die defi^nd- <i*vit of the 
'< ant on fuch a day acknowledged the debt to him,, and pro- ^^^ 
'* mifed to pay the' fame to the deponent who has authority 
** from the plaintiff by letter of attorney td receive fhc fame i" 
it was moved by Mr. Hume that jhc defendant might be dif- See mtc, 
charged out of cuftody upon common tail, for want of a pofttive "^* *^'* 
affidavit of the debt. 

For the plaintiff, who was abroad, it was inGiled that a more 
pofitive affidavit than the prefent cannot be made in a cafe where 
the plaintiff is abroad, for here is the defendant's confeffion and 
promife to pay ;. and in cafes of executors and adminiftrators a . 
more pofitive affidavit cannot be made. ^ . ' 

But^r ri/r/aiff— There mud be a pofitive affidavit of a fubfift- 
ing debt at the time of making the affidavit and fuing forth the 
writ, and the want'thereof cannot be fupplied afterwards ; and 
in the caft of an adminiftrator, who fwore to a debt as it ap« 
peared by the books of the inteftate, it was held infufficient to 
hold to bail. Mr. Pratt for the plaintiff. 

Defendant difcharged upon common bail. 

« 

z% 



340 Michaelmas Tbrm, a6 Geo» II. 17512. 

Rex wtfus Rook. 6. R. 

toT "^ A^ ^^^ ^^ i^ard% was made that tht defendant (hould pay 
Theifemt 20/. and IS. 6a. per week to the OTcrfeers of the poor of 

nty be ad-, the pari(h of JSTin^ Moorfidi in Torkflnri towards the maintenance 
mmthe ^ ^ hafiardcbild^ upon the oath of a married woman alone, wHo 
f^aof AdaU fwoie that her hufband was in gaol long before (he was goc with 
tery with the, baftavd child and ever fince, and that Jbe had no accefs ro 
to'ffm ^ bim not ie to her, and that HmJ^ begot the ia/iard. 

iMnm kad 

ao acceft. And now it was objeded by Serjeant ^gar that the order 
might to be quaihed, becaufe a wife cannot 1^ admitted to prove 
that her huiband had no accefs to her* 

Aqd fo it was ruled bj the whole court ; and they cited the 
Ksmg and Reading in Micbaelnuu and Hilary^ 8 Gm. 2. where 
Ijord Hardmch faid that although a wife might be admitted to 
proTC the fa£l oi^dMbery^ yet (be. (ball not be admitted to prove 
that her hufband had no accef8» becaufe that may be proved by 
other perfonsy and an order of hqftardj could not therefore be 
s Stn. 9*5. made upon her oath ahne. The cafe of the King aud The parf/b 
so7^* ^ BedaU diSkrs from this, for tJl^rs were witne/Tes to prove the 
huiband had no accefs. Per curiam^^As the juftices have, deter* 
mined folely upon the etidcnce of a wifti the order mnft be 
quaflicd. 
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Goodtitle of the Demife of Hood verfus Stokes. 

B. R. 

I' N cjc£kmcnt for lands ip the countjr of JTarfvici, tried in rukwotii, 
1751^ the foUowiog cafe was made for the judgment of the '' ^v^r •> 

court • •'beditW- 

deedofufti 

%6n Gurl being feifed in fee of the freehold )and$ In queftion^ n^ * ^ 
by leafe and relcafe of the 6th and 7th of t)ecember 1695 granted ^^J^ 
and conreyed the fame to truftecs, to the ufe of himiclf and his **"*"** 
wife for life, and for the life of the longer liver of them, re- 
mainder to the ofe of their children begotten between them in 
fuch (hares and proportion, and for fuch eftate and eftates, as 
the faid John Gurl &ould by his deed or will appoint ; and for 
default of fuch appointment, then to the ufe of all and every of 
the children of the faid John Gurl and their heirs equally to be 
divided amongft them. 

John Gurl died without making any appointment, leaving four 
children} and the fingle queftion is. Whether by the words 
equally to hi divided amongft ihem^ they fhall take as tenants in 
common, or as jointenants« . 

This cafe was learnedly argued for the plaintiff in Eajler term 1 

lad by ^John Eardley Wilmot for the plaintiff, znAJobn Ford *^rdC]iief \ 

for the&fendanti and again in Michaelmas term laft by Mr. ^^^^^ 
^nTwler for the pUintiff, and Mr* Hume for the defendant \ and picm whea 

After time taken to conGder till this term, Lee C.J. delivered 
the unanimous opinion of the whole' pourt :— That this being a 
deed of ufes, mu(t be conftrued according to the intent of the 
parties, which mod plainly is, that the children ihould take in 
comm9n\ and they relied upon the cafe of Fi/ber znd Wigg^ 
I Salk. 391., where the fame point was determined in the cafe 
of a copyhold furrendered to the ufe of A.^ JB., and C, and their 
heirs equally to be divided between them and their heiirs, and 
was held by Turton and Gmld juftice8,^/i/rii Holt^ to be a tt^ 
mncj in common^ and judgment was given according! v, .which 
iLee C. J. faid) was never reverfed, notwithftanding^ wfiat is faid 
in the cafe of Stringer and Fhillips, £j. Ca. Abr. 29 i. in the 

marginal 
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marginal note i they alfo cited the cafe of RigJen and f^tUerii be* 
fore the Lord Chancellor, March 25, 175X1, which was diU9: 
G.E. bv deed of the^jth of Augu/l 1710, inconfideration of 
love and affedlton to his wife and cbiidren^ covenanted to ftand 
feUe4 to the uffc 6f his wife for life, and after her dec^afe to the 
nfe of his two daughters and their heirs equally to betiirided 
between them ; one of the daughters made her will, and the 
queftbn was. Whether this was a jointenancy or a tenancy in 
common ? My Lord ChanceSor gare his opimon that it was in 
common. After he had taken time to confider, he fdd he had 
well confidered the cafe^ and that after he haddelivered his opi- 
nkmy if the narties were diflkisfied with il;^ ho would fend tr to 
ibis court to oe argued. Lend Chancellor faid : << It is fettled 
*< that the words tqwdly to be divided in a wUdo create s^te- 
** nancy in common; the word egualtjf of itlclf, or the words 
^^JbariohdJbdrtaBke^ wil! do the fame;*^ but it i& objeded it 
muft be taken otherwife in a deed. Now I know of no (blemn 
determination that tfaefe words will not make a tenancy ifL <oMf- 




war any re?enal of k, or writ of error.^rought, and therefore it 
is an authority as to a f urrcnder of copjhold lanja ; and the anp- 
liymous cafe in a Vem. ^iS^. is dire^Iy uy poi^t to the prefept 
cafe ; and upon the beft confideration of this queftioh, Tarn 19- 
cUned to think that th^fe words, << e^llj to be diuided,^'hc they: 
in a vnttoi deed, wilt make a tenancy in commons to'fay'otherwire 
would be to contradiA the intent of the parties. I have the 
great opinion of Holt againft me| but that of the two judges 
aninft him lus more of natural luftice and reafon in it, though 
Soff^ has more of refined legal learning. Juftice Gofufy arg;tt- 
ment is an extraordinary good one, and is not anfwered to my 
fatisfa^on. The Attorney-General was fatisficd with the Lord 
Chancellor's opinion, and there was a decree accordingly \ and 
upon thefe authorities this court gave judgmeiit in the cafe ^t 
bar, that the words equally to be dividkd\vk a deed of ufes create a 
ttnancy tn common m ' 

February 3, 1 753, in this term^ the Reporter was called tp the 
degree of Serjeant at Law. 

THE SMD OF THB FIRST VOLUME. 
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